(Jortif  U  Slam  ^rljoal  Slihtarg 


KF  1045.B82"l89r''""  "-"''^ 

^  IIIIIIMimiMilifiMi^  """  9"«f  3"ty. 


V.2 


as  ad 


3  1924  018  848  386 


The  original  of  tiiis  book  is  in 
tine  Cornell  University  Library. 

There  are  no  known  copyright  restrictions  in 
the  United  States  on  the  use  of  the  text. 


http://www.archive.org/details/cu31924018848386 


THE  LAW 


OP 


SUKETTSHIP  AND  GUAEANTY 


AS 


ADMINISTERED  BY  COURTS  OF  COUNTRIES  WHERE 
THE  COMMON  LAW  PREVAILS. 


BY      ;  .  tJ''- 
GEORGE  W.  BRANDT, 

Of  the  Chicago  Baeu 


SECOND  EDITION. 


VOL.  n. 


CHICAGO: 
CALLAGHAN  AND  COMPANY. 

1891. 


rmn 


Entered  according  to  Act  of  Congress,  in  the  year  1878,  by 

GEORGE  W.  BRANDT, 
in  the  office  of  the  Librarian  of  Congress,  at  Washington. 


Entered  according  to  Act  of  Congress,  in  the  year  1891,  by 

GEORGE  W.  BRANDT, 
in  the  ofHce  of  the  Librarian  of  Congress,  at  Wastiington. 

/Off 


STATE  JOURNAL  PRINTING  COMPANY, 

Printers  and  Stereotypers, 

lUDisoH,  yns. 


LIST  OF  CHAPTERS. 


VOLUME  II. 

CHAPTER  2IL 

Page 

Of  Subrogation 433 

CHAPTER  Xm. 
Of  the  Discharge  of  the  Surety  or  Guarantor  by  Payment   .    480 

CHAPTER  XIV. 

Of  the  Discharge  op  the  Surety  or  Guarantor  by  the  Giving 
OF  Time 496 

CHAPTER  XV. 

Op  the  Discharge  op  the  Surety  or  Guarantor  by  Alteration 
OF  the  Contract 551 

CHAPTER  XVI. 

Op  the  Discharge  of  the  Surety  or  Guarantor  by  Misrepre- 
sentation, Concealment,  Fraud,  or  Non-compliance  with  the 
Terms  upon  which  he  Became  Bound 584 

CHAPTER  XVII. 

Or  THE  Discharge  of  the  Surety  or  Guarantor  by  the  Cred- 
itor Relinquishing  Security  for  the  Debt    .        .        .        .633 

CHAPTER  XVIII. 

Op  the  Discharge  of  the  Surety  or  Guarantor  by  the  Cred- 
itor Negligently  Losing  Security  for  the  Debt  .        .        .647 

CHAPTER  XIX. 

Op  Sureties  on  Obligations  Given  in  the  Course  of  the  Admin- 
istration OF  Justice 663 

CHAPTER  XX 
Op  Bail 705 


IV  LIST   OF   CHAPTEES. 

CHAPTER  XXI. 

Page 

Of  Sureties  on  Official  Bonds 738 

CHAPTER  XXIL 
Of  Statutes  Relating  to  Sureties  and  Guarantoes   .       .       .864 

CHAPTER  XXHL 
Of  Evidence 881 


CHAPTER  XII. 


OF  SUBEOOATIOlSr. 


Surety  who  pays  the  debt  en- 
titled to  subrogation  ...  §  398 
Upon  what  right  subrogation 
depends  —  Surety  must  show 
what  to  be  entitled  to  subro- 
gation  299 

Laches  in  asserting  right  to  sub- 
rogation   300 

Surety  not  entitled  to  subroga- 
tion till  he  pays  the  debt  — 
May  waive  right  to  subroga- 
tion —  Discharged  if  right 
rendered  unavailing  by  cred- 
itor      301 

Person  who  occupies  situation 
of  surety  or  guarantor  not  en- 
titled to  subrogation    .     .     .     303 
Surety  may  enforce    subroga- 
tion by  suit  in  chanceiy  .     .     303 
How  far  surety  wiU  be  subro- 
gated to  rights  of  creditor  in 
suits  commenced  by  him  for 
recovery  of  the  debt    .     .     .     304 
Subrogation  will  not  be  allowed 
when  it  is  inequitable  or  will 
prejudice  rights  of  creditor — 

Instances 305 

Surety  not  entitled  to  subroga- 
tion until  the  whole  debt  is 

paid 806 

Surety  not  entitled  to  subroga- 
tion after  statute  of  limita- 
tions has  run,  nor  if  he  take 
separate  indemnity  .  .  .  307 
When  surety,  who  becomes  such 
during  prosecution  of  remedy 
against  principal,  not  entitled 

to  subrogation 308 

Surety  who  pays  entitled  to  sub- 
rogation to  creditor's  rights 
against  co-sm-ety     ....     309 
38 


Cases  holding  surety  who  pays 
amount  of  judgment  entitled 
to  subrogation  without  assign- 
ment    §  310 

Cases  holding  that  surety  who 
pays  amount  of  judgment  and 
takes  assignment  thereof  can 
enforce  judgment  ....     311 
Cases  holding  that  payment  of 
amount     of     judgment     by 
surety    extinguishes    it    and 
prevents  subrogation  thereto    313 
Whether  surety  who  pays  spe- 
cialty debt  of  principal  en- 
titled  to   rank   as    specialty  ^ 
creditor 313 

Surety  entitled  to  siibrogation 
to  all  securities  held  by  cred- 
itor— General  obsei-vations  — 
English  statute 314 

Surety  who  pays  entitled  to 
subrogation  to  mortgage 
given  by  principal  to  creditor 
for  security  of  debt  .     .     315 

Indemnitor  of  surety  who  pays 
debt  entitled  to  subrogation  — 
Subrogation  against  third 
parties  with  notice- — Marshal- 
ing assets —  Vendor's  lien     .     316 

Subrogation  of  sheriff's  sureties    317 

Subrogation  of  sureties  of  ad- 
ministrator and  of  county  and 
city  treasurer 318 

Subrogation  of  sureties  of 
guardian 319 

When  surety  subrogated  to  lien 
of  state  or  county  ....     830 

Surety  for  part  of  debt  no  right 
to  subrogation  to  secuiities  for 
another  part  of  same  debt  — 
Similar  cases 331 


434 


SDBEOGATION. 


[§  298, 


When  surety  subrogated  to 
creditor's  right  to  set  aside 
fraudulent  conveyances  by 
principal  —  Other  cases     .     .  §  332 

When  surety  nt)t  entitled  to  sub- 
rogation as  agatust  special  bail 
of  the  principal  for  the  same 
debt— Other  cases      ...     323 

When  creditor  entitled  to  se- 
curities given  by  principal  to 
surety  for  his  indemnity  .     .     324 

When  creditor  entitled  to  securi- 
ties given  by  principal  to 
surety  for  his  indemnity  .     .     325 


Creditor  cannot  avail  himself  of 
personal  indemnity  given 
surety  imiess  surety  could 
have  done  so §  326 

Creditor  cannot  ayail  himself 
of  indemnity  given  surety  by 
a  stranger  or  co-surety     .     .     837 

Creditor  cannot  be  subrogated 
to  personal  indemnity  of 
surety  after  surety  is  dis- 
charged    338 

General  principles  of  subrogBr 
tion ;  miscellaneous  cases  illus- 
trating doctrine  of  subroga- 
tion      339 


§  298.  Surety  who  pays  the  deht  entitled  to  subrogation  — 
How  far  his  right  in  this  regard  extends. —  Intimately  con- 
nected with  the  relation  of  principal  and  surety  is  the  doctrine 
of  subrogation.  This  is  a  doctrine  of  the  court  of  chancery, 
and  cannot  usually  be  enforced  in  a  court  of  law.'  In  cases 
where  the  person  paying  a  debt  stands  in  the  situation  of  a 
surety  or  guarantor,  equity  substitutes  him  in  the  place  of  the 
creditor  as  a  matter  of  course,  without  any  special  agreement 
to  that  effect.^  A  mere  stranger  or  volunteer  who  pays  a 
debt  cannot  thus  be  subrogated  to  the  creditor's  rights.'  It 
has  been  said  "  that  the  surety,  upon  performance  by  him  of 
his  contract,  is  entitled  to  the  original  evidences  of  debt  held 
by  the  creditor,  and  to  any  judgment  in  which  the  debt  has 


1  Smith  V.  Harrison,  33  Ala.  706. 
See  the  general  doctrine  of  subroga- 
tion as  appUcable  to  sureties,  stated 
in  Felton  v.  Bissel,  35  Minn.  15; 
Knighton  v.  Curry,  62  Ala.  404; 
Watts  V.  Eufaula  Nat.  Bank,  76  Ala. 
474.  Since  the  statutory  enlarge- 
ment of  the  doctrine  of  subrogation, 
courts  are  liberal  in  their  application 
of  it  in  favor  of  the  surety.  Watts 
V.  Eufaula  Nat  Bank,  76  Ala.  474. 

2MUler  V.  Stout,  5  Del.  Ch.  259. 

3  Griffin  v.  Orman,  9  Fla.  23; 
Winder  v.  Diffenderf er,  2  Bland's  Ch. 
(Md.)  166 ;  Richmond  v.  Marston,  15 
Ind.  134 ;  Coe  v.  New  Jersey  Midland 


E.  R  Co.,  37  N.  J.  Eq.  110 ;  Hough  v. 
Mtna.  Life  Ins.  Co.,  57  III.  318; 
Wilson  V.  Brown,  3  Beasley  (N.  J.), 
377 ;  Shinn  v.  Budd,  1  McC.  (N.  J.) 
234;  Burton  v.  Mill,  78  Va.  468; 
Beaver  v.  Slauker,  Adm'r,  94  111.  175. 
A  sti'anger,  within  the  meaning  of 
this  rule,  is  not  necessarily  one  who 
has  had  nothing  to  do  with  the  trans- 
action out  of  which  the  debt  grew. 
Any  one  who  is  under  no  legal  obli- 
gation or  liability  to  pay  the  debt  is 
a  stranger,  and,  if  he  pays  the  debt,  a 
mere  volunteer.  Suppiger  v.  Gar- 
rels,  30  Bradw.  {111.  App.)  625. 
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been  merged,  as  well  as  to  all  collateral  securities  held  by  the 
creditor.  The  right  of  the  surety  is  not  only  that  of  subroga- 
tion, pure  and  simple,  but  a  right  to  an  assignment  by  the 
creditor.  ...  By  performing  the  contract  of  suretyship, 
the  principal  obligation  is  discharged  against  the  creditor  and 
is  kept  alive  between  the  creditor,  the  debtor  and  the  surety, 
for  the  purpose  of  enforcing  the  rights  of  the  last."  '■  It  has 
also  been  said  that  subrogation  is  a  mode  which  equity  adopts 
to  compel  the  ultimate  discharge  of  a  debt  by  him  who  in 
good  conscience  ought  to  pay  it,  and  to  relieve  him  whom 
none  but  the  creditor  could  ask  to  pay.^  Where  a  party  be- 
came bound  by  bond,  which  the  importer  and  owner  of  certain 
goods  did  not  sign,  for  duties  due  the  TJnited  States,  and 
afterwards  paid  such  duties,  it  was  held  he  was  entitled  to  be 
subrogated  to  all  the  rights  and  preferences  of  the  United 
States  for  the  payment  of  the  duties.  The  court  said  that 
the  importer  remained  liable  for  the  duties,  notwithstanding 
the  giving  of  the  bond,  and  the  signer  of  the  bond,  although 
bound  by  a  separate  instrument,  still  occupied  the  position  of 
a  surety,  and  was  entitled  to  subrogation  as  such.^  A  surety 
who  becomes  such  at  the  request  of  the  creditor,  and  without 
any  request  from  the  principal,  is,  if  he  pay  the  debt,  entitled 
to  subrogation.  "  The  right  of  the  surety  to  demand  of  the 
creditor  whose  debt  he  has  paid,  the  securities  he  holds  against 
the  principal  debtor,  and  to  stand  in  his  shoes,  does  not  depend 
at  all  upon  any  request  or  contract  on  the  part  of  the  debtor 
with  the  surety,  but  grows  rather  out  of  the  relations  existing 
between  the  surety  and  the  creditor,  and  is  founded  not  upon 
any  contract,  express  or  implied,  but  springs  from  the  most 
obvious  principles  of  natural  justice."  * 

1  Fielding  v.  Waterhouse,  8  Jones  &  ^  Enders  v.  Brune,  4  Rand.  (Va.) 
Spencer  (N.  Y.),  424,  per  Sedgwick,  J.  438.  See,  further,  to  this  point, 
To  same  effect,  see  Berthold,  Adm'x,  Harnsberger  v.  Yancey,  33  Gratt. 
V.  Berthold,    46    Mo.   557 ;  Miller  v.  (Va.)  527. 

Stout,   5    DeL   Ch.   259 ;    Dunphy  v.  *  Mathews  v.  Aiken,  1  N.  Y.  595, 

Gorman,  29  lU.  App.  133.  per  Johnson,  J.    See,  also,  on  this 

2  McCormick's  Adm'r  v.  Irwin,  35  subject,  McArthur  v.  Martin,  23  Minn. 
Pa.  St.  Ill,  per  Strong,  J.    See,  also,  74;  Eaton  v.  Hasty,  6  Neb.  419;  Tal- 
Heart  v.  Bryan,  3  Dev.  Eq.  (N.  C.)  147 ;  bot  v.  Wilkina,  31  Ark.  411. 
Booker  v.  Benson,  83  Ind.  250. 


436  SUBROGATION.  [§§  299,  300. 

§  299.  Upon  what  right  suhrogation  depends  —  Surety 
must  show  what  to  he  entitled  to  suhrogation. —  To  perfect 
the  surety's  right  of  subrogation  it  is  held  unnecessary  that  at 
the  time  of  paying  the  debt  he  should  do  any  act  signifying  his 
election  and  acceptance  of  the  right.  The  fact  of  suretyship, 
payment  of  the  debt,  and  a  lien  or  security  held  by  the  cred- 
itor for  the  payment  of  the  debt,  generally  creates  the  right, 
and  it  continues  until  lost  by  laches  or  until  the  surety  does 
some  act  which  amounts  to  a  waiver.'  Sureties  seeking  to  be 
subrogated  to  the  statutory  rights  and  lien  of  the  state  and 
other  creditors  must  allege  and  prove  the  particular  facts 
which  show  their  right  of  subrogation  and  the  extent  of  it. 
Thus,  where  two  official  bonds  were  executed,  one  before  and 
one  after  the  enactment  of  a  statute  declaring  a  lien,  and  the 
sureties  on  both  bonds  unite  in  claiming  subrogation,  not  dis- 
criminating between  defaults  committed  before  and  those 
committed  after  the  enactment  of  the  statute,  nor  stating  the 
facts  from  which  their  respective  liabilities  and  rights  can  be 
ascertained,  it  was  held  their  claim  to  relief  was  not  estab- 
lished.2 

§  300.  Laches  in  asserting  right  to  suhrogation. —  The 
right  to  subrogation  is  one  of  equity  merely,  and  due  diligence 
must  be  exercised  in  asserting  it.  Laches  in  taking  advantage 
of  the  right  will  forfeit  it  as  against  one  who  is  injured  by 
such  laches.  Thus  a  joint-judgment  debtor  was  forced  under 
execution  to  pay  the  whole  debt.  It  was  afterwards  shown 
that  he  was  only  a  surety.  He  neglected  to  have  the  judg- 
ment marked  to  his  use  until  more  than  a  year  after  its  pay- 
ment. Meanwhile  the  property  of  the  principal  debtor  was 
sold  and  the  surety  claimed  that  he  was  entitled  to  be  subro- 
gated to  the  rights  of  the  creditors  under  the  judgment  as 
against  subsequent  judgment  creditors.  Held,  that  he  had  not 
exercised  due  diligence  in  having  the  judgment  marked  to  his 
use  and  therefore  his  claim  could  not  be  allowed.' 

1  Watts  V.  Eufaula  Nat  Bank,  76    the  principal's  lands  the  co-sureties    '<. 
■^^  ^^  are  necessary  parties,  see  Hook  v. 

2  Watts  V.  Eufaula  Nat.  Bank,  76    Richeson,  115  ILL  431. 

Ala.  474.  Holding  that  in  a  bill  to  be       3  Giing's  Appeal,  89  Pa.  St  336. 
subrogated  to  a  creditor's  lien  upon 
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§  301.  Surety  not  entitled  to  subrogation  till  he  pays  the 
deht  —  May  waive  right  to  subrogation  —  Discharged  if 
right  rendered  unvailing  by  creditor. —  Generally  a  surety 
or  guarantor  does  not  become  entitled  to  subrogation  until  he 
has  actually  paid  the  debt  for  which  he  is  liable.'  But  it  makes 
no  difference  how  he  makes  such  payment.  Thus  sureties  who 
pay  the  creditor  in  the  creditor's  own  obligations,^  and  a  surety 
who  borrows  money  on  his  own  notes,  with  which  he  pays  the 
debt,  but  who  has  not  paid  such  notes,'  are  entitled  to  subro- 
gation. As  the  surety,  when  subrogated,  stands  in  the  shoes 
of  the  creditor,  he  is  not  entitled  to  any  greater  rights  than 
the  creditor  was  immediately  before  payment.*  The  right  to 
subrogation  may  be  waived  by  the  surety.  Thus,  where  one 
surety  consented  that  another  surety  might  receive  an  indem- 
nity from  the  principal  for  his  sole  benefit,  it  was  held  that 
the  surety  so  consenting  could  not  afterwards  be  subrogated 
to  and  share  in  such  indemnity,  but  was  bound  by  his  waiver, 
even  though  no  consideration  passed  between  the  sureties." 
A  judgment  was  recovered  against  a  principal,  which  became 
a  lien  on  his  land.  Afterwards  a  judgment  for  the  same  debt 
was  recovered  against  B.,  a  surety,  which  he  paid.  Afterwards 
C.  recovered  a  judgment  against  B.,  and  still  later  D.  recov- 
ered a  judgment  against  B.  After  the  recovery  of  all  the 
judgments,  the  creditor  assigned  the  judgment  against  the 
principal  to  B.,  who  was  entitled  to  subrogation  thereto,  and 
B.  on  the  same  day  assigned  the  judgment  to  D.  Held,  he 
might  lawfully  do  so,  and  that  D.  thereby  obtained  precedence 
in  said  assigned  judgment  over  C.    The  court  said  that  'B.'s 

1  GiUiam  v.  Esselman,  5  Sneed  So  surety  may  waive  his  right  to 
(Tenn.),  86.  See,  also,  Harlan  v.  subrogation  by  accepting  an  inde- 
Sweeney,  1  B.  J.  Lea  (Tenn.),  682.  pendent  security,  which  is  not  cumu- 

2  City  of  Keokuk  v.  Love,  31  Iowa,  lative  merely.  Watts  it.  Eufaula 
119.  Nat.  Bank,  76  Ala.  474.    But  the  tak- 

sstedman  v.  Freeman,  15  Ind.  86.  .  mg  of  a  mortgage  by  a  surety  of  a 
The  acceptance  of  the  promissory  collector  as  indemnity  agamst  loss  is 
notes  of  sureties  in  satisfaction  of  the  held  no  waiver  of  any  right  of  sub- 
demand  against  the  principal  is  as  rogation  in  favor  of  the  sureties  to  a 
effectual  as  if  payment  had  been  hen  in  favor  of  the  state  on  the  col- 
made  in  money.  Knighton  v.  Curry,  lector's  lands,  where  such  sureties 
63  Ala-  404.  have  been  compelled  to  pay  the  state 

4  Dozier  v.  Lewis,  37  Miss.  679.  for   the    default    of    the    collector. 

sTyus  u  De  Jamette,  36  Ala.  380.  Crawford  v.  Richeson,  101  lU.  351. 
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"  right  of  substitution  is  a  personal  one,  which  he  might  waive, 
and  what  right  has  his  creditor  to  insist  that  it  shall  be  exer- 
cised, not  for  his  benefit,  but  against  his  will?"  *  A  surety 
upon  payment  of  the  debt  is  entitled  to  subrogation  to  all  the 
securities  held  by  the  creditor  for  the  payment  of  such  debt 
at  the  time  the  same  is  paid,  even  though  such  securities  were 
acquired  without  the  knowledge  of  the  surety,  and  after  he 
'  became  bound.^  "  It  is  a  well-settled  principle  that  the  surety 
who  has  paid  the  debt  of  Ijis  principal  is  entitled  to  stand  in 
the  place  of  the  creditor  as  to  aU  securities  for  the  debt  held  or 
acquired  by  the  creditor,  and  to  have  the  same  benefit  from 
them  as  the  creditor  might  have  had.  ...  If  the  cred- 
itor parts  with  or  renders  unavailable  securities,  or  any  fund 
which  he  would  be  entitled  to  apply  in  discharge  of  his  debt, 
the  surety  becomes  exonerated  to  the  extent  of  the  value  of 
such  securities,  because  securities  which  the  creditor  is  en- 
titled to  apply  in  discharge  of  his  debt  he  is  bound  to  apply, 
or  to  hold  them  as  a  trustee,  ready  to  be  applied  for  the  bene- 
fit of  the  surety."  ^  Any  laches  by  a  creditor  in  the  care  or 
management  of  collateral  securities  will,  if  loss  ensues  there- 
from, discharge  a  surety  pro  tanto.  This  follows  from  the 
right  of  a  stirety,  when  he  pays  the  debt  of  his  principal,  to 
be  subrogated  to  the  rights  of  the  creditor  as  to  all  collateral 
held  by  him  for  the  payment  of  the  debt.  The  right  of  sub- 
rogation implies  an  obligation  on  the  part  of  the  creditor  to 
do  no  act  by  which  that  right  will  be  frustrated.* 

§  302,  Person  who  occupies  situation  of  surety  or  guar- 
antor entitled  to  subrogation.—  Any  one  who  stands  in  the 
position  of  a  surety  or  guarantor,  whether  strictly  and  tech- 
nically  such  or  not,  is  entitled  to  subrogation  the  same  as  a 
surety  or  guarantor.  Thus,  the  grantor  of  land  who  has  been 
obliged  to  pay  a  mortgage  which  had  been  assumed  by  the 
grantee  as  part  of  the  purchase  money  is  entitled  to  subroga- 
tion.'   One  of  two  joint  purchasers  of  real  estate,  who  has 

1  Han-isbui-g  Bank  v.  German,    3  3  CoUum  v.  Emanuel,  1  Ala.  23,  per 

Pa.  St  300.    But  see  NefiE  v.  Miller,  8  CoUier,  C.  J. 

Pa.  St.  347.  4  Nelson  v.  Munch,  38  Minn.  314 

2Soanland  v.  Settle,  Meigs  (Tenn.),  5  Marsh  u  Pike,  10  Paige's  Ch.  595. 

169 ;  Scott  V.  Featherstone,  5  La.  Ann.  In  Hall  u  Hoxsey,  84  111.  616,  it  is 

306 ;  Smith  u  McLBod,  3  Ired.  Eq.  intimated  that  if  the  surety  of  a  ten- 

(N.  C.)  390.  ant  should  pay  rent  due  the  landlord 
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paid  more  than  Ms  share  of  the  purchase  money,  occupies  the 
position  of  a  surety  as  to  such  excess  and  is  entitled  to  subro- 
gation, and  his  right  in  that  regard  will  prevail  over  the  right 
of  dower  of  the  widow  of  the  other  joint  purchaser'-  So 
where  one  of  several  principals  agreed  to  pay  a  debt,  upon 
funds  for  that  purpose  being  placed  in  his  hands  by  the  other 
principals,  such  other  principals  occupy  the  position  of  sure- 
ties, and,  if  compelled  to  pay  the  debt,  they  are  entitled  to 
subrogation.^  The  same  thing  was  held  where  one  partner 
was  obliged  to  pay  the  firm  debts  after  selling  out  to  the  other 
partners,  who  agreed  to  pay  the  same.'  Although,  at  law, 
one  who  accepts  a  bill  for  the  accommodation  of  the  drawer 
is  regarded  in  favor  of  a  lona  fide  holder  as  the  principal 
debtor,  yet,  as  between  such  acceptor  and  the  drawer,  the  ac- 
ceptor stands  in  the  relation  of  a  surety,  and  in  equity  is  en- 
titled, on  payment  of  the  bill,  to  be  subrogated  to  the  position 
of  such  holder  of  the  bill  in  respect  to  any  securities  of  the 
drawer  held  by  such  holder  to  secure  the  payment  thereof.* 
Where  a  creditor  has  two  funds  to  which  he  may  resort  for 
the  satisfaction  of  his  debt,  the  one  of  which  is  primarily,  and 
the  other  only  secondarily,  liable  for  the  payment  thereof,  and 
the  creditor  makes  the  money  out  of  the  fund  secondarily 
liable,  the  owner  of  such  fund  stands  in  the  situation  of  a 
surety  for  the  owner  of  the  primary  fund,  and  is  entitled  to 
subrogation.''  An  accommodation  indorser  of  a  promissory 
note,  who  has  been  compelled  to  pay  the  same,  is  held  entitled 
to  be  subrogated  to  the  rights  of  the  original  creditor.^ 

§  303.  Surety  may  enforce  subrogation  by  suit  in  chancery. 
At  an  early  day,  a  surety  who  paid  a  bond  signed  by  himself 
and  a  principal  was  held  to  be  entitled  by  suit  in  chancery  to 
compel  the  assignment  of  the  bond  to  himself.'  Judgment  was 
recovered  against  a  principal  and  surety,  and  execution  was 

he  might  be  subrogated  to  all  the  s  Fiow,  Jacobs  &  Co.'s  Estate,  73 

rights  of  the  landlord  as  to  the  unex-  Pa,  St.  459. 

pired  term,  including  the  right  to  *  Bank  of  Toronto  v.  Hunter,  4  Bos- 
distrain,  if  the  lessor  had  reserved  worth  (N.  Y.),  646. 
that  right  in  his  lease.  ^  Eddy  v.  Traver,  6  Paige's  Ch.  531. 

iWheatley's  Heirs  v.  Calhoun,  12  e  Hoffman  v.  Butler,  105  Ind.  371. 

Leigh  (Va.),  264  ''  Morgan  v.  Seymour,  1  Reports  in 

2  Buchanan  u  Clark,  10  Gratt.  (Va.)  Chancery,  ISO  (decided  A.  D.  1640.) 

164  To  a  conti-ary  effect,  where  the  surety 
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issued  against  the  surety,  who  filed  a  bill  to  compel  the  cred- 
itor to  assign  the  judgment  to  him  upon  payment  of  the 
debt.  The  creditor  did  not  wish  to  do  this,  as  he  wanted  the 
judgment  extinguished,  so  as  to  let  in  some  subsequent  securi- 
ties he  had  taken  from  the  principal.  The  court  of  chancery 
ordered  the  judgment  to  be  assigned.  So  it  has  been  held 
that  a  surety  who  pays  the  amount  of  the  debt  into  court  is 
entitled  to  a  decree  for  subrogation.  The  court  said :  "  A 
surety  who  satisfies  the  debt  for  which  he  is  liable  is  entitled 
to  have  from  the  creditor  w'&ose  debt  he  pays,  the  securities 
which  such  creditor  has  obtained  from  the  debtor ;  and  if  such 
securities  are  not  voluntarily  given  up,  it  is  the  right  of  the 
surety  to  come  to  this  court  to  have  such  security  deliv- 
ered." ^  Sureties  who  have  paid  the  debt  of  their  principal 
have  a  right  to  file  a  bill  in  chancery  to  s^t  aside  an  illegal 
sale  of  property  mortgaged  by  their  principal  for  the  payment 
of  the  debt,  and  to  have  the  proceeds  properly  applied.'  After 
the  creditor  has  been  paid  he  cannot  interfere  to  prevent  a 
decree  of  subrogation  in  favor  of  one  of  several  defendants  in 
a  judgment  who  has  paid  the  debt.  "  His  claim  is  satisfied, 
and  he  has  no  right  to  interfere  with  any  disposition  which  the 
court  thinks  proper  to  make  of  the  judgment  as  between  the 
defendants."  *  Certain  sureties  of  a  railroad  company  were 
by  decree  of  court  subrogated  to  the  rights  of  the  creditor 
against  the  company,  and  the  decree  provided  that  unless  the 
money  was  paid  within  ten  days  the  road  should  not  be  oper- 
ated. The  money  was  not  paid  and  the  road  was  operated  by 
a  trustee,  the  company  being  insolvent,  and  the  trustee  was 
attached  for  contempt.  The  court  said  the  right  of  subroga- 
tion was  purely  equitable,  and  the  extent  to  which  it  would 
be  exercised  depended  upon  circumstances.    Whether  it  will 

offered  to  pay  the  debt,  and  demanded  civil  action  commenced  by  service  of 

an  assignment,  see  Gammon  v.  Stone,  summons. 

IVesey.Sr.  339,— the  chancellor  there  iHiU  v.  Kelly,  Ridgeway,  Lapp  & 

saying  that  the  assignment  was  use-  Schoales  (Irish),  365. 

less.    In  Calvert  v.  Peebles,  83  N.  C.  2  Goddard  v.  Why te,  3  Gifl.  449,  per 

384,  it  is  held  that  the  right  of  a  Sir  John  Stuart,  V.  C. 

surety  who  has  paid  his  principal's  3  Lowndes  u  Chishohn,  3  Mc6ord 

debt  to  be  subrogated  to  all  the  rights,  Eq.  (S.  0.)  455. 

Uens-and  securities  which  the  cred-  *  Springer's  Adm'r  v.  Springer,  43 

iter  holds,  can  only  be  asserted  by  a  Pa.  St.  518,  per  Lowrie,  C.  J. 
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be  extended  to  the  extremest  point  depends  upon  whether  it 
is  necessary  to  the  protection  of  the  sureties.  Stopping  the 
operating  of  the  road  would  only  depreciate  it  in  value,  and 
in  no  way  benefit  the  sureties,  and  the  attachment  was  dis- 
charged.^ 

§304.  How  far  surety  will  l>e  sulirogated  to  rights  of 
creditor  in  suits  commenced  hj  Mm  for  recovery  of  the 
debt. —  If  a  debt  is  paid  by  a  surety,  and  the  creditor  assigns 
to  him  any  collateral  security  therefor,  the  debt  will  be  re- 
garded as  still  subsisting  and  undischarged,  so  far  as  is  neces- 
sary to  support  the  security.  It  has  been  held  that  an  attach- 
ment is  a  collateral  security  for  the  payment  of  the  debt,  and 
if  the  debt  with  the  action  or  execution  is  assigned  to  a  surety, 
to  enable  him  to  avail  himself  of  the  property  attached,  the 
debt  will  be  considered  unpaid  for  that  purpose  only.  "  The 
rule  that  a  surety  may  take  an  assignment  of  any  security  for 
the  payment  of  the  debt  which  is  held  by  the  creditor  un- 
avoidably implies  an  exception  to  the  general  rule  that  the 
payment  of  a  debt  by  a  co-debtor  discharges  the  other  co- 
debtors,  whether  the  debt  rests  in  contract  merely  or  is 
merged  in  a  judgment.  It  is  of  the  nature  of  all  securities  for 
a  debt  to  be  the  mere  incidents  of  that  debt  and  entirely 
dependent  upon  it.  Payment  of  a  debt  discharges  all  the 
securities  for  it.  The  mortgage  either  of  real  or  personal 
property  is  discharged  by  payment  of  the  mortgage  debt ;  and 
in  the  same  way  pledges  are  at  once  at  an  end  when  the  debt 
is  paid.  If,  then,  it  was  held  that  by  the  payment  of  a  debt 
by  the  surety  the  debt  was  entirely  discharged,  then  all  the 
collateral  securities  of  the  creditor  must  be  also  discharged. 
He  would  no  longer  have  anything  to  assign,  and  the  equi- 
table principle  that  the  surety  is  entitled  to  the  benefit  of  aU 
the  securities  of  the  creditor  would  be  entirely  defeated.  TBut 
it  has  never  been  so  held,  but  the  debt  is  regarded  as  still  un- 
paid and  unsatisfied  so  far,  and  perhaps  no  further,  than  is 
necessary  to  the  preservation  of  the  surety's  interest  in  such 
securities."  ^    A  verbal  assignment  of  an  attachment  has  been 

iJn   re   Hewitt,   10    0.   E.   Green  trary  effect    concerning  a   replevin 

(N.  J.),  210.  bond  taken  in  a  suit  was  rendered 

2  Edgerly  v.  Emerson,  33  N.  H.  555,  in  Moore  v.  Campbell,  36  Vt  361. 
per  BeU,  J.     A  decision  to  a  con- 
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held  sufficient  in  such  a  case.^  A  surety  by  recognizance,  who 
pays  the  whole  amount  into  court  when  pressed  with  crown 
process,  is  entitled  to  use  the  crown  securities  in  order  to  levy 
a  moiety  from  his  co-surety,  and  the  fact  that  he  has  received 
indemnity  from  the  principal  does  not  interfere  with  such 
right,  but  he  must  share  his  indemnity  with  the  co-surety.^ 
Principal  and  sureties  executed  a  note,  and  the  principal  died. 
The  creditor  stated,  swore  to,  and  filed  his  account  against  the 
estate  of  the  principal  in  the  j)robate  court.  One  of  the  sure- 
ties paid  the  debt,  and  it  was  held  that  he  was  entitled  to 
stand  in  the  place  of  the  creditor  as  to  the  steps  previously 
taken  to  enforce  the  claim  against  the  estate  of  the  principal, 
and  was  subrogated  to  his  right  to  prosecute  the  same  to  an 
allowance,  and  to  demand  payment  of  the  administrator,  in 
the  class  in  which  it  was  placed  by  the  original  filing.  The 
court  said :  "  For  the  purpose  of  obtaining  indemnity  from 
the  principal,  he  is  considered  as  at  once  subrogated  to  all  the 
rights,  remedies  and  securities  of  the  creditor,  and  entitled  to 
all  his  liens,  priorities  and  means  of  payment  against  the 
principal." '  But  where,  pending  a  suit  on  a  note  against  the 
principal  and  indorser  jointly,  the  indorser  paid  the  note,  it 
was  held  that  this  payment  was  a  bar  to  the  further  prosecu- 
tion of  the  suit,  even  at  the  instance  and  for  the  benefit  of  the 
indorser.* 

§  305.  Subrogation  will  not  be  allowed  when  it  is  ineq[ui- 
table  or  will  prejudice  rights  of  creditor  —  Instances.— 
Subrogation  cannot  be  enforced  when  its  enforcement  would 
be  contrary  to  equity,  for  the  whole  doctrine  is  the  creature 
of  equity ;  nor  can  it  be  enforced  to  the  prejudice  of  the  cred- 
itor with  reference  to  the  debt  for  which  the  surety  is  liable.^ 
Thus,  a  principal  bought  land  and  took  a  bond  for  its  convey- 
ance, and  also  gave  bond  with  surety  for  part  of  the  purchase 
money.  The  principal  sold  the  conveyance  bond  to  another, 
and  the  surety  knew  of  the  sale  at  the  time  thereof,  but  made 
no  objection,  and  afterwards  took  a  mortgage  on  other  prop- 

1  Brewer  v.  Franklin  MiUs,  43  N.  H.  3  Braught  v.  Griffith,  16  Iowa,  26, 
293.  '  per  Dillon,  J. 

^Latouche  v.  Pallas,  Hayes  (Irish),        <  Griffin  v.  Hampton,  31  Ga  198. 
^^0.  5  Stamford   Bank   v.  Benedict,  15 

Conn.  437. 
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erty  from  the  principal  for  indemnity,  and  suffered  the  princi- 
pal to  leave  the  state  with  other  property.  Held,  that  the 
surety,  upon  being  compelled  to  pay  the  debt,  -would  not  be 
subrogated  to  the  vendor's  equitable  lien,  and  thus  get  prece- 
dence of  the  purchaser  of  the  conveyance  bond.  Having  tac- 
itly assented  to  its  sale  and  taken  other  security,  he  was 
equitably  estopped  to  claim  subrogation.^  A.  and  B.  gave  a 
joint  and  several  note  to  C.  for  $450,  and  to  secure  the  same 
executed  to  him  a  mortgage  on  six  pieces  of  land,  three  of 
which  belonged  to  A,  and  three  to  B.  The  note  and  mortgage 
were  signed  by  B.  as  the  surety  of  A.,  but  this  did  not  appear 
from  the  instruments.  Afterwards  A.  mortgaged  one  of  the 
same  pieces  of  land  to  D.  to  secure  $100,  and  D.  afterwards 
became  the  legal  holder  of  the  first  note  and  mortgage  by  as- 
signment from  C.  The  mortgage  for  $100  was  foreclosed  by 
D.,  who  then  brought  a  suit  against  A.  and  B.  to  foreclose  the 
mortgage  given  by  them.  B.  filed  a  cross-bill,  and  claimed 
that  upon  payment  of  the  $450  note  he  was  entitled  to  hold 
all  three  pieces  of  the  land  mortgaged  by  A.  as  his  indemnity, 
and  that  the  subsequent  mortgage  to  secure  $100  should  be 
subject  to  the  prior  mortgage,  to  which  he  claimed  to  be  sub- 
rogated. D.  did  not  appear  to  have  had  notice  that  B.  was  a 
surety.  It  was  held  that  B.  was  not  entitled  to  subrogation, 
on  the  ground  that  D.  had  no  notice  of  his  rights  as  surety, 
and  would,  without  fault  on  his  part,  be  prejudiced  if  subro- 
gation was  allowed.^  A  party  sold  a  tract  of  land  and  took 
three  notes  of  the  vendee  for  the  purchase  money,  taking  no 
other  security  than  retaining  his  vendor's  lien.  Apprehending 
that  the  land  if  sold  would  not  pay  the  notes,  the  vendor  in- 
stituted on  the  second  note  an  attachment  suit  against  the  pur- 
chaser, and  levied  on  certain  horses,  to  secure  the  release  of 
which  the  purchaser  gave  a  bond  with  sureties.  Judgment 
was  rendered  for  the  plaintiff  in  the  attachment  suit.  After- 
wards the  vendor  obtained  judgment  on  the  third  note,  and 
sold  the  land  and  applied  the  proceeds  to  the  payment  of  the 
third  note.  The  sureties  in  the  bond  given  in  the  attachment 
suit  filed  a  bill  claiming  to  be  subrogated  to  the  lien  of  the 
judgment  obtained  in  the  attachment  suit,  and  to  have  the 

1  Henley  u  Stemmons,  4  B.  Mon.        2  Orvis  v.  Newell,  17  Conn.  97. 
(Ky.)~131. 
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proceeds  of  the  sale  of  the  land  applied  to  the  payment  of  that 
judgment,  claiming  that  it  was  a  lien  on  the  land  prior  to  the 
lien  of  the  judgment  obtained  on  the  third  note.  Held,  they 
were  not  entitled  to  the  relief,  because  to  grant  it  would  not 
be  to  place  them  in  the  position  of  the  creditor  with  reference 
to  the  liens,  but  to  take  from  the  creditor  a  security  which  he 
had  obtained  and  cause  him  to  lose  the  debt.'  A.  executed  a 
mortgage  to  secure  several  notes  due  from  him  to  B.,  and  B. 
assigned  all  the  notes  except  tiie  first  one  to  C.  Afterwards 
A.  sold  the  mortgaged  premises  to  D.,  who  agxeed  to  pay  aU 
the  notes,  but  did  not,  and  the  mortgage  was  foreclosed.  A. 
paid  B.  the  note  held  hj  him,  with  the  understanding  that  such 
payment  shojild  not  extinguish  the  note,  and  had  it  transferred 
to  a  third  party.  The  mortgaged  premises  did  not  bring 
enough  to  pay  all  the  notes,  and  the  proceeds  were  ordered  to 
be  paid  on  the  notes  in  the  order  of  their  maturity.  A.  claimed 
that  by  means  of  the  principles  apphcable  to  subrogation  the 
note  he  had  paid  to  B.  should  be  first  paid  from  such  proceeds. 
Reld,  the  claim  was  not  well  founded.  Although  by  the  trans- 
action A.  occupied  the  position  of  a  surety  for  D.,  yet  he  was 
a  principal  as  to  C,  and  the  proceeds  of  the  mortgage  must  be 
first  applied  to  paying  the  notes  held  by  C.^  A  county  treas- 
urer gave  bond  with  sureties  in  the  sum  of  £7,000,  and  became 
a  defaulter  to  the  extent  of  £18,000.  The  sureties  filed  a  bill, 
claiming  that  upon  payment  of  the  £7,000  they  were  entitled 
to  sue  on  the  bond  and  stand  in  the  place  of  the  creditor  for 
that  sum.  The  court  said  that  if  the  crown  had  been  fully 
paid  the  subrogation  would  have  been  decreed,  for  the  crown 
would  then  have  been  a  mere  trustee ;  but  as  a  large  balance 
remained  due  the  crown,  the  subrogation  would  not  be  made. 
"  If  the  debts  due  to  the  crown  and  a  subject  be  equal  in  de- 
-l  gree,  the  prerogative  of  the  crown  gives  priority  to  the  for- 
mer." ^  TJnder  certain  peculiar  circumstances,  where  it  would 
be  inequitable  to  refuse  it,  subrogation  will  be  allowed,  al- 

1  Crump  V.  MoMurtry,  8  Mo.  408.  surety,  see  Farmers'  &  Drovers'  Bank 
Holding  that  a  surety  win  not  be  sub-  u  Sherley,  13  Bush  (Ky.),  304.  See, 
rogated  so  as  to  defeat  an  interest  to  the  same  efifect,  Fishback  v.  Bod- 
acquired  and  held  by  a  third  person,  man  &  Co.,  14  Bush  (Ky.),  117. 
when  that  interest,  though  subordi-  2  Massie  v.  Mann,  17  Iowa,  131. 
nate  to  that  of  the  creditor,  is  prior  3  The  Queen  v.  O'CaUaghan,  1  Irish 
in  date  to  the  undertaking  of  the  Eq.  439. 
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though  it  prejudice  the  claim  of  the  creditor  against  the  prin- 
cipal. Thus  a  bond  M'ith  surety  in  the  penal  sum  of  £10,000 
was  conditioned  for  the  payment  of  all  such  sums  as  should  be 
advanced  to  the  principal.  Twenty  thousand  pounds  were  ad- 
vanced to  the  principal,  who  then  became  bankrupt.  The 
surety  paid  the  £10,000  and  filed  a  petition  to  be  subrogated  to 
the  rights  of  the  creditor  against  the  estate  of  the  principal, 
where  the  claim  for  £20,000  had  been  proved.  Held,  he  was 
entitled  tp  be  subrogated  for  the  £10,000  paid  by  him,  and  to 
have  precedence  out  of  the  bankrupt's  effects  over  the  other 
£10,000  due  the  creditors.  The  sureties  had  a  right,  although 
the  bond  was  conditioned  for  the  payment  of  all  advances,  to 
suppose  that  the  advances  would  not  exceed  £10,000,  the  pen- 
alty of  the  bond.  The  chancellor  said:  "I  think  the  bankers 
(creditors)  are  not  entitled  in  equity  to  say  as  against  the 
surety  that  their  demand  is  more  than  £10,000,  the  amount  of 
the  bond  he  has  given,  upon  which  he  would  be  prima  facie 
entitled  to  stand  in  their  place ;  as  to  the  residue  of  their  debt, 
they  ought  to  be  considered,  if  I  may  so  express  it,  as  their 
own  insurers." ' 

§  306.  Surety  not  entitled  to  subrogation  until  the  whole 
del)t  is  paid. —  As  a  general  rule  subrogation  cannot  be  en- 
forced until  the  whole  debt  is  paid  to  the  creditor.  Part  may 
be  paid  by  the  principal  and  part  by  the  creditor,  and  the 
surety  then  be  entitled  to  subrogation,  but  the  entire  debt 
must  be  extinguished  before  subrogation  can  take  place.  It 
would  not  subserve  the  ends  of  justice  to  consider  the  assign- 
ment of  an  entire  debt  to  a  surety  as  effected  by  operation  of 
law,  where  he  had  paid  but  a  part  of  it  and  still  owed  a  bal- 
ance to  the  creditor,  and  a  court  of  chancery  would  not  coun- 
tenance such  an  anomaly  as  a,  pro  tanto  assignment,  the  effects 
of  which  could  only  be  to  give  distinct  interests  in  the  same 
debt  to  both  creditor  and  surety.  Until  the  creditor  is  fully 
satisfied,  there  cannot  usually  be  any  interference  with  his 
rights  or  his  securities  which  might  even  by  bare  possibility 
prejudice  or  embarrass  him  in  any  way  in  the  collection  of  the 
residue  of  his  claim.^    A  surety  who  has  paid  interest  on  a 

1^0!  parte  Eushforth,   10  Vesey,    Gill  (Md.),  87;    Kyner  v.  Kyner,  6 

409,  per  Lord  Eldon,  C.  Watts  (Pa.),  331 ;  Eeceivers  of  N.  J. 

2  HoUingsworth  v.  Floyd,  3  Har.  <fc    Midland  R.  R.  Co.  v.  Wortendyke,  37 
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note  secured  by  mortgage  where  the  principal  remains  un- 
paid is  not  entitled  to  subrogation  as  to  such  payments.'  But 
a  surety  for  a  mortgagor  who  pays  part  of  the  mortgage  is, 
as  against  the  mortgagor,  entitled  to  a  charge  on  the  mort- 
gaged estate  in  a  suit  brought  by  the  mortgagee  to  foreclose 
a  mortgage.^  A  creditor  who  holds,  without  special  stipulations 
due  its  application,  security  for  various  notes  due  from  his 
debtor,  some  of  which  bear  the  name  of  sureties,  may,  in  case  of 
the  insolvency  of  the  principal  and  of  some  of  the  sureties,  ap- 
ply the  same  towards  the  payment  of  such  of  the  notes  as  may 
be  necessary  for  his  own  protection,  and  solvent  sureties  upon 
other  of  the  notes  cannot  avail  themselves  thereof  in  any  way 
in  equity  without  paying  or  offering  to  pay  the  whole  of  the 
notes  for  which  the  security  was  given.  "Where  a  surety  in 
such  a  case  sought  relief,  the  court  said :  "  It  is  obvious  that, 
in  order  to  become  entitled  to  such  substitution,  he  must  first 
pay  the  whole  of  the  debt  or  debts  for  which  the  property  is 
mortgaged  or  the  collateral  security  is  given,  to  the  creditor, 
for  it  would  be  manifestly  unjust,  and  a  plain  violation  of  his 
rights,  to  compel  him  to  relinquish  any  portion  of  the  prop- 
erty before  the  obligation,  for  the  performance  of  which  it 
was  conveyed  to  him  as  security,  had  been  fully  kept  and  com- 
plied with."  ^  "Where  a  trust  fund  was  provided  for  the  pay- 
ment of  several  notes  of  a  principal,  on  one  of  which  was  a 
surety,  and  the  surety  paid  such  note,  it  was  held  he  was  en- 
titled to  be  subrogated  to  the  rights  of  the  creditor,  and  to 
share  jyro  rata  in  the  proceeds  of  the  trust  fund,  the  decision 
being  put  upon  the  ground  that  such  were  the  express  terms 
of  the  trust.''  Suit  having  been  brought  against  principal  and 
sureties  on  a  city  treasurer's  bond,  the  sureties  claimed  a  set- 
off, and  also  filed  a  cross-petition,  claiming  to  be  subrogated 
to  certain  rights  of  the  city  against  a  bank.     Judgment  was 

N.  J.  Eq.  658 ;  Bank  of  Pennsylvania  i  Gannett  v.  Blodgett,  89  N.  H.  150 ; 

V.  Potius,  10  Watts  (Pa.),  148;  Swan  Neptune  Ins.  Co.  v.  Dorsey,  3  MA 

V.  Patterson,  7  Md.   164;  Ex  ■parte.  Ch.  334;  Swan  v.  Patterson,  7  Md. 

Eushforth,  10  Vesey,  409 ;  Magee  v.  164  / 

Legette,  48  Miss.  139 ;  McConnell  v.  2  Gedye  u  Matson,  25  Beav.  310. 

Beattie,  34  Ark.  113 ;  Schoonover  v.  3  Wilcox   v.    Fairhavea    Bank,    7 

Allen,  40  Ark.  132.    To  contrary  ef-  Allen,  270,  per  Merrick,  J. 

feet,    see    WilHams    v.     Tipton,    5  *  Allison  w  Sutherlin,  50  Mo.  274. 

(Humph.)  Term.  66. 
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rendered  against  the  sureties,  but  subrogation  was  denied 
tbem,  and  they  then  paid  the  judgment  and  appealed  from 
the  order  denying  them  subrogation.  It  was  claimed  that  the 
sureties  were  not  entitled  to  subrogation  till  they  had  paid 
the  debt,  and  as  they  had  not  paid  it  when  the  decree  was 
rendered,  the  decree  was  right.  The  court  said :  "  AU.  this  is 
answered  by  the  single  proposition  that  the  power  of  a  court 
of  equity  is  not  limited  to  settling  the  rights  of  parties  upon 
what  has  been  done  in  the  past,  but  it  reaches  forth  and  de- 
clares their  duties  and  rights  for  the  future,  and  in  the  exer- 
cise of  this  latter  power  it  should  have  decreed  that  when  the 
sureties  paid  the  debt  of  their  principal  they  should  be  subro- 
gated to  the  rights  of  the  creditors."  ^ 

§  307.  Surety  not  entitled  to  subrogation  after  statute 
of  limitations  has  run^  nor  if  he  take  separate  indemnity. — 
"Where  a  surety  who  has  paid  the  debt  does  not  act  before  his 
claim  is  barred  at  law  by  the  statute  of  limitations,  manifest- 
ing his  intention  to  put  himself  in  the  place  of  the  original 
creditor,  and  thereby  subrogating  himself  to  the  creditor's 
rights,  equity  will  not  subrogate  him  to  those  rights.'  If  the 
surety,  knowing  of  the  existence  of  a  mortgage  given  by  the 
principal  for  the  payment  of  a  debt,  take  a  distinct  security 
for  his  indemnity  from  the  principal,  it  has  been  held  that  he 
thereby  waives  his  right  of  subrogation  to  the  mortgage  held 
by  the  principal.  In  such  a  case  the  court  said:  "He  must 
proceed  under  one  or  other  of  the  two  rights  which  he  claims. 
If  he  had  bound  himself  to  pay  the  mortgage  and  had  done 
so,  he  would  then  have  been  entitled  to  the  benefit  of  the 
mortgage.  He  has  not  done  so.  He  has  bargained  by  a  sep- 
arate instrument  for  an  indemnity,  which  is  perfectly  distinct. 
.  .  .  If  a  surety  pay  off  the  mortgage  he  is  entitled  to  the 
benefit  of  aU  the  securities.    But  here  the  plaintiff  has  con- 

1  City  of  Keokuk  v.  Love,  31  Iowa,  Kan.  548 ;  Arbogast  v.  Hays,  98  Ind. 

119,  per  Cole,  J.  26.    A  delay  of  nearly  eighteen  years 

2Eittenhouse  u  Levering,  6  "Watts  to  demand  subrogation  to  a  judg- 

&  Serg.  (Pa.)  190 ;  Joyce  v.  Joyce,  1  ment    against   two    sui-eties    by   a 

Bush  (Ky.),  474 ;  Fink  v.  MahafEy,  8  surety  who  has  discharged  the  same 

Watts  (Pa.),  384 ;  Bank  of  Pennsyl-  is  laches,  and  a  court  of  equity  will 

vania  v.  Potius,  10  Watts  (Pa),  148 ;  not   act    Pickering    v.    Leiberman 

Simpson  v.  McPhail,  17  Bradw.  (lU.  (Dist  Ct  Dist  DeL),  41  Fed.  Eep.  376. 
App.)  499;  Guild  v.  McDaniels,  43 


448  SUBEOGATION.  [§  308. 

tracted  with  the  mortgagor,  for  whom  he  is  surety,  that  he 
should  receive  a  particular  species  of  indemnity  if  he  pay  off 
any  part  of  the  prinfflipaL  or  interest  of  the  mortgage.  That 
indemnity  he  is  entitled  to,  and  not  to  the  benefit  of  the  mort- 
gage  paid  off." '  It  has,  however,  been  held  that  a  surety  who 
has  taken  a  particular  indemnity  from  the  principal  will,  upon 
payment  of  the  debt,  be  entitled  to  subrogation  to  securities 
which  the  creditor  acquired  after  the  taking  of  such  indem- 
iiity.2 

§  3C8.  When  surety  who  hecomes  such  during  prosecu- 
tion of  remedy  against  principal  not  entitled  to  suhroga- 
tion. —  A  surety  who  was  not  originally  bound  for  the  debt, 
but  who  comes  in  during  the  prosecution  of  a  remedy  for  the 
debt  against  the  principal,  cannot,  by  subrogation,  obtain  a 
preference  over  creditors  of  the  principal  whose  liens  attached 
before  the  surety  became  bound.  Thus,  three  notes,  payable 
annually,  were  executed  and  a  lien  retained  on  land  to  secure 
them.  Judgment  was  obtained  on  the  first  note,  which  was 
replevied  (stayed).  The  surety  in  the  replevin  bond  paid  it, 
and  it  was  assigned  to  him.  The  holder  of  the  third  note 
brought  suit  to  enforce  the  lien  on  the  land,  and  it  was  held 
that  his  lien  was  superior  to  any  right  which  the  surety  could 
obtain  by  means  of  subrogation.'  The  same  thing  was  held 
where  a  judgment  had  been  obtained  against  a  principal  who 
had  given  a-mortgage  on  land  to  secure  the  debt,  and  he  gave 
an  injunction  bond,  with  surety,  to  restrain  the  collection  of 
the  judgment.  The  court  said:  "We  are  decidedly  of  the 
opinion  that  a  surety  who  first  comes  in  as  a  surety  in  an 
obligation  incidental  to  the  prosecution  of  the  legal  remedy 
against  the  person  of  the  debtor  is  jprima  facie  to  be  consid- 
ered as  trusting  to  his  principal  only,  for  whom  alone  he  is 
surety ;  that  upon  his  paying  the  debt  he  is  entitled  to  stand 
in  the  creditor's  place  only  as  to  his  remedies  against  the  per- 

1  Cooper  V.  Jenkins,  33  Beav.  337,  where  the  surety  became  suoli  for  the 
per  Sir  John  Eomilly,  M.  E. ;  Corn-  purpose  of  staying  an  execution,  see 
well's  Appeal,  7  Watts  &  Serg.  (Pa)  Armstrong's  Appeal,  5  Watts  & 
^^^-  Serg.  (Pa.)  853.    For  an  application 

2  Lake  v.  Brutton,  8  De  Gex,  Macn.  of  the  same  principle  to  surety  on 
&  Gor.  440.  notes  for  interest  due  on  mortgage, 

3  Bank  of  Hopkinsville  v.  Rudy,  3  see  Swan  v.  Patterson,  7  Md.  164 
Bush    (Ky.),    336.    To   same   effect, 
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son  and  property  of  the  principal,  and  that  as  to  any  prior 
surety,  or  any  prior  interest  in  the  property  which  may  be 
under  pledge,  he  must  occupy  the  place  of  the  debtor."  '  But 
where  a  judgment  was  recovered  against  principal  and  surety, 
upon  which  a  ca.  sa.  Avas  issued,  and  the  surety  arrested,  and 
he  turned  out  Certain  slaves  to  procure  the  discharge  of  his 
body  from  custody,  and  then  gave  a  forthcoming  bond  for  the 
slaves,  with  A.  as  surety,  which  bond  was  forfeited,  and  A. 
had  the  debt  to  pay,  it  was  held  that  A.  was  entitled  to  sub- 
rogation to  the  creditor's  rights  in  the  original  judgment,  and 
could  enforce  the  lien  of  that  judgment  against  land  of  the 
principal  bound  by  the  same.^  Judgment  was  recovered 
against  A.  and  B.,  which  became  a  lien  on  the  land  of  A. 
Afterwards  B.  alone  prosecuted'  a  writ  of  error  from  the 
judgment,  and  gave  C.  as  surety  on  his  error  bond.  The 
judgment  was  affirmed,  and  judgment  was  rendered  against 
B.  and  G.  in  the  supreme  court,  which  C.  had  to  pay.  Held, 
he  was  entitled  to  be  subrogated  to  the  lien  of  the  judgment 
creditor  against  the  land  of  A.  The  judgment  below  remained 
in  force  and  unsatisfied,  and  A.  was  bound  for  it  when  it  was 
affirmed  as  much  as  B.,  and  C.  having  discharged  it,  was  enti- 
tled to  subrogation.' 

§  309.  Siu-ety  who  pays  entitled  to  subrogation  to  cred- 
itor's rights  against  co-surety. —  A  surety  who  pays  the  debt 
for  which  he  and  a  co-surety  are  liable  will  be  subrogated  to 
the  rights  of  the  creditor  against  the  co-surety  to  the  same  ex- 
tent that  he  would  be  subrogated  to  the  rights  of  the  creditor 
against  the  principal.  In  holding  this  principle,  a  most  emi- 
nent judge  said :  "  Where  a  person  has  paid  money  for  which 
others  are  responsible,  the  equitable  claim  which  such  pay- 
ment gives  him  on  those  who  were  so  responsible  shall  be 
clothed  with  the  legal  garb  with  which  the  contract  he  has 

'  Patterson  v.  Pope,  5  Dana  (Ky.),  inal  debt,  but  before  payment  by  the 

241,  per  Marshall,  J.    And  see,  also,  surety,  be  entitled  to  the  benefit  of 

Fishbaok  v.  Bodman,  14  Bush  (Ky.),  the  lien  of  such  security.    Powell  v. 

117.    So  where  a  surety  whose  obli-  Allen,  11  Bradw.  (lU.  App.)  129.    But 

gation  was  not  coeval  with  the  orig-  see   Rodgers    v.  M'Cluers'  Adm'r,  4 

inal  debt  or  the  execution  of  the  Gratt  (Va.)  81. 

surety  therefor  pays  such  debt,  he  2  Leake  v.  Ferguson,  2  Gratt  (Va.) 

will  not,  as  against  intervening  Hens  419. 

acijuired  after  contracting  the  orig-  3  Taul  v.  Epperson,  38  Tex.  493. 
29 


450  SUBROGATION.  [§  309. 

discharged  was  invested,  and  he  shall  be  substituted,  to  every 
equitable  intent  and  purpose,  in  the  place  of  the  creditor 
whose  claim  he  has  discharged.  This  principle  of  substitution 
is  completely  established  in  the  books,  and  being  established, 
it  must  apply  to  all  persons  who  are  parties  to  the  security, 
so  far  as  is  equitable.  The  cases  suppose  the  surety  to  stand 
in  the  place  of  the  creditor  as  completely  as  if  the  instrument 
had  been  transferred  to  him  or  to  a  trustee  for  his  use.  Under 
this  supposition,  he  would  be  at  full  liberty  to  proceed  against 
evei-y  person  bound  by  the  instrument.  Equity -would  un- 
doubtedly restrain  him  from  obtaining  more  from  any  indi- 
vidual than  the  just  proportion  of  that  individual;  but  to  that 
extent  his  claim  upon  his  co-surety  is  precisely  as  valid  as 
upon  his  principal."  •  Where  two  sureties  signed  a  joint  and 
several  promissory  note,  under  seal,  in  which  there  was  a  war- 
rant to  confess  judgment,  and  one  of  them  paid  it,  and  the 
word  "  paid  "  was  written  across  its  face,  it  was  held  that  the 
surety  makihg  such  payment  might  have  judgment  entered 
on  the  note  in  the  name  of  the  payee  to  his  use,  and  have  exe- 
cution thereon  against  his  co-surety  for  his  proportion.  The 
court  said :  "  An  intent  to  prevent  the  extinguishment  of  the 
debt  will  be  presumed  whenever  it  is  the  interest  of  the  pay- 
ing surety  it  be  kept  alive.  ...  A  surety  who  pays  his 
principal's  debt  is  entitled  to  be  subrogated  to  all  the  rights 
and  remedies  of  the  creditor  against  his  co-surety  in  the  same 
manner  as  against  the  principal.  An  actual  assignment  is  un- 
necessary. The  right  of  substitution  is  the  substantial  thing; 
the  actual  substitution  is  unimportant.  The  right  of  substitu- 
tion being  shown,  and  the  surety  having  paid  the  debt,  he 
succeeds  by  operation  of  law  to  the  rights  of  the  creditor." " 
A  joint  judgment  was  rendered  against  C.  and  H.,  who  were 
the  sureties  of  K.  H.  replevied  (stayed)  the  judgment,  with 
M.  and  others  as  sureties,  and  M.  had  the  debt  to  pay.  Held, 
M.  was  not  the  surety  of  C,  who  did  not  join  in  the  replevin, 

1  Per  Marshall,  C.  J.,  in  Lidderdale  Des.  Eq.  (S.  C.)  409.    Cmdra,  Bani  v. 

V.  Eobihson,  2  Brock.  159.    Holding  Adger,  2  Hill,  Eq.  (S.  C.)  262. 

the  same  view,  see  Hess'  Estate,  69  2  Wright  v.  Grover  &  Baker  S.  M. 

Pa.   St.  272;   Howell  v.  Reams,  73  Co.,  82  Pa.  St  80,  per  Mercur,  J.    And 

N.  C.  391 ;  Croft  v.  Moore,  9  Watts  see,  also,  Duffield  v.  Cooper,  87  Pa.  St, 

(Pa.),  451 ;  Burrows  v.  McWhann,  1  443. 
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but  M.  having  paid  the  debt  of  H.,  for  which  C.  was  co-surety 
with  H.,  if  H.  was  entitled  to  contribution  from  C,  M.  would 
be  subrogated  to  that  right,  and  could  through  that  means 
recover  from  C.^  A  surety  obtained  from  his  principal  an 
assignment  of  a  mortgage  as  an  indemnity,  from  which  he  re- 
ceived a  certain  sum.  The  lands  of  his  co-surety  were  sold  to 
pay  the  debt  of  the  principal.  Held,  the  creditors  of  such  co- 
surety, whose  liens  were  disappointed  by  such  sale,  had  the 
right,  with  the  consent  of  the  co-surety,  to  be  subrogated  to 
the  judgment  held  by  the  original  creditor  against  the  surety 
to  the  extent  of  one-half  of  the  amount  thus  received  by  him 
from  the  mortgage  and  applied  to  the  payment  of  the  joint 
habilities  of  the  sureties.^  Judgment  was  recovered  against 
three  co-sureties,  and  execution  was  levied  on  land  belonging 
to  each  of  them.  Two  of  them  paid  the  judgment  and  filed  a 
bill  to  be  subrogated  to  the  lien  of  the  levy  against  the  land 
of  the  third.  Held,  they  were  entitled  to  the  subrogation. 
The  court  said  the  judgment  was  not  extinguished  by  the  pay- 
ment. The  English  rule  was  different,  but  the  American  and 
better  rule  was  that  the  payment  did  not  extinguish  the  judg- 
ment unless  such  was  the  intention  of  those  who  paid.  It 
was  rather  a  purchase  of  the  judgment,  and  would  be  so  treated 
where  equity  required.  "  Where  the  intention  with  which  the 
payment  is  made  requires  that  the  security  should  survive 
either  generally  or  against  particular  persons,  and  the  situa- 
tion and  relation  of  the  parties  will  fairly  admit  it,  a  court  of 
equity  will  generally,  in  this  country,  respect  the  intention 
and  treat  the  securitj''  as  in  being  to  the  end  desired,  and  rec- 
ognize and  enforce  the  right  of  subrogation." ' 

§  310.  Cases  holding  surety  who  pays  amount  of  judg- 
ment entitled  to  subrogation  thereto  without  assignment. 
The  rule  that  a  surety  who  pays  the  debt  for  which  he  is 
bound  is  entitled  to  subrogation  to  the  rights  of  the  creditor 
to  some  extent  is  recognized  by  all  the  British  and  American 
courts,  but  there  is  great  conflict  among  the  cases  as  to  the 
extent  to  which  subrogation  wiU  be  carried.  One  of  the  most 
fruitful  sources  of  such  conflict  is  whether  the  payment  by  a 

iCrom  w  Murphy,  13  B.  Mon.(Ky.)  » Smith  v.  Eumsey,  33  Mich,  183, 
444  per  Graves,  J. 

2  Moore  v.  Bray,  10  Pa.  St  519. 
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surety  of  the  amount  of  a  judgment  rendered  against  the 
principal  for  the  debt  extinguishes  the  judgment  so  as  to 
cut  off  the  surety  from  a  right  to  subrogation  thereto.  If  the 
surety  makes  such  payment  with  the  intention  of  extinguish- 
ing the  judgment,  the  payment  will  have  that  effect.  But  if 
nothing  appears  as  to  the  intent  with  which  the  payment  is 
made,  the  better  opinion  seems  to  be  that  the  judgment  is 
discharged  so  far  as  any  benefits  which  the  creditor  might 
otherwise  personally  derive, therefrom  is  concerned,  but  is 
kept  alive  as  between  all  parties  thereto,  for  the  purpose  of 
enforcing  the  rights  of  the  surety ;  and  it  will  be  presumed 
that  it  was  the  intention  of  the  surety  to  keep  the  judgment 
alive,  so  that  he  may  be  subrogated  to  the  creditor's  rights 
thereunder.'  In  such  case  no  assignment  nor  agreement  for 
assignment  of  the  judgment  is  necessary,  as  the  rights  of  the 
surety  result  from  the  operation  of  law.^  ISTor  does  it  make 
any  difference  that  the  surety,  when  he  paid,  did  not  know 
that  there  was  any  right  of  subrogation.'  The  levy  of  an  ex- 
ecution having  created  an  incumbrance  on  the  estate  of  a  per- 
son of  unsound  mind,  his  committee  enjoined  the  collection 
of  the  judgment.  The  injunction  was  dissolved,  add  the  sure- 
ties in  the  injunction  bond  had  to  pay  the  debt.  Held,  the 
committee  did  not  lose  its  right  of  priority  by  enjoining  the 
debt  in  good  faith,  and  the  sureties  in  the  injunction  bond  had 
a  right  to  be  subrogated  to  the  priority  which  the  committee 
would  have  had  if  it  had  paid  the  execution.*  Judgment  was 
recovered  against  principal  and  surety,  after  which  the  prin- 
cipal gave  absolute  bail,  and  such  bail  was  afterwards  sued. 


1  Neilson  v.  Fiy,  16  Ohio  St.  552 
Eddy  V.  Travel-,  6  Paige's  Ch.  531 
Hill  u  Manser,  11  Gratt  (Va.)  533 


not  afEected,  because  he  did  not  ob- 
tain an  actual  assignment  of  the  judg- 
ment  paid  (Lightbown  v.  MoMyn, 


Merryman  v.  The  State,  5  Harris  &  Law  Rep.  33  Ch.  Div.  575),  notwith- 

Johns.  (Md.)  423 ;    Eiohter  v.  Cum-  standing  he  was  entitled  to  such  as- 

mings,  60  Pa.   St.  441;    Ferguson's  signment.     Benne  v.  Schnecko,  100 

Adm'r  v.  Carson's  Adm'r,  86  Mo.  673 ;  Mo.  250. 

Turner  v.  Teague,  73  Ala.   554.    In  2  Fleming  v.  Beaver,  2  Eawle  (Pa), 

Waldrip  v.  Black,  74  Cal.  409,  it  is  128;  Kinard  v.  Baii-d,  20  S.  C.  377; 

held  that  the  surety  who  has  paid  a  Lightbown  v.  McMyn,  Law  Rep.  33 

note  becomes  the  equitable  assignee  Ch.  Div.  575. 

thereof,  and,  as  holder,  may  foreclose  '  Dempsey  v.  Bush,  18  Ohio  St.  376. 

a  mortgage  given  to  indemnify  him.  4  Salter  v.  Salter's  Creditors,  6  Bush 

The  surety's  right  to  subrogation  is  (Ky;),  624. 
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and  judgment  was  obtained  against  him  for  the  debt.  The 
surety  paid  part  of  the  first  judgment.  EeU,  he  was  entitled 
to  be  subrogated  to  the  judgment  against  the  bail,  who  had 
"  interposed  to  procure  a  personal  advantage  to  the  principal, 
and  to  the  detriment  of  the  surety,  who  might  perhaps  have 
been  exonerated  had  the  proceedings  not  been  stayed  against 
the  principal."  -  Where  separate  judgments  were  recovered 
against  principal  and  surety,  and  land  of  the  principal  was 
levied  on,  and  the  surety  paid  the  judgment  against  himself, 
it  was  held  that  such  payment  operated  in  law  and  equity  as 
an  assignment  of  the  judgment  against  the  principal  to  the 
surety,  and  that  the  surety  might  proceed  on  such  judgment 
for  his  own  benefit.^  So  where  separate  judgments  for  the 
same  debt  were  recovered  against  principal  and  surety,  and 
the  surety  paid  the  judgment  against  himself,  and  thereupon 
the  sheriff  entered  satisfaction  on  both  executions,  it  was  held 
that  the  surety  would  be  allowed  to  vacate  the  entry  of  satis- 
faction on  the  execution  against  the  principal,  and  to  set  up 
the  judgment  against  him  as  a  lien  on  his  estate.-' 

§  311.  Cases  holding  that  surety  Avho  pays  amount  of  judg- 
ment and  takes  assignment  thereof  can  enforce  judgment. — 
If  the  surety,  at  the  time  he  pays  the  amount  of  a  judgment 
against  the  principal,  takes  or  stipulates  for  an  assignment 
thereof,  his  intention  not  to  extinguish  the  same  is  therebv 
manifest.  And  in  such  case,  where  the  judgment  was  jointly 
against  the  principal  and  surety',  it  was  held  that  the  judgment 
was  not  extinguished,  but  that  the  surety  should,  as  a  judg- 
ment creditor,  have  the  benefit  thereof  against  the  estate  of 
the  principal.*    The  same  thing  was  held  where  separate  judg- 

1  Burns   v.    Huntingdon   Bank,    1  fused     to     compel    an   assignment 

Pen.  &  Watts  (Pa.),  395,  per  Gibson,  thereof. 
C.  J.  '  Perkins  v.  Kershaw,   1  Hill,  Eq. 

'^Sotheren   u    Eeed,    4  Han-is    &  (S.    C.)    344.     Contra,  Sherwood   v. 

Johns.  (Md.)  307.    To  similar  effect.  Collier,  3  Dev.  Law  (N.  C),  380,  where, 

and  as  to  right  of  surety  to  file  bill  in  a  similar  case,  it  was  held  the 

to  subject  equitable  estate  of  princi-  judgment  against  the  principal  was 

pal,  see  Lyon  v.  Boiling,  9  Ala.  463.  extinguished  by  the  payment  of  the 

Contra,    Dowbiggen    v.    Bourne,  3  judgment  against  the  surety. 
Younge  &  CoUyer  (Exch.),  463,  where        *  Neal  v.  Nash,  33   Ohio  St.  483 ; 

it  was  held,  in  such  a  case,  that  the  Goodyear  v.  Watson,  14  Barb.  (N.  Y.) 

judgment  was  extinguished  by  the  481 ;   Norris  v.  Ham,  E.  M.  Charlt. 

payment,  and  a  court  of  equity  re-  (Ga.)  367 ;  Norris  v.  Evans,  3  B.  Mon. 
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ments  for  the  same  debt  were  rendered  against  principal  and 
surety,  and  the  surety  at  the  time  of  paying  the  judgment 
stipulated  for,  and  afterwards  obtained,  an  assignment  to  him- 
self of  the  judgment  against  the  principal.*  Separate  suits 
were  brought  against  the  maker  and  indorser  of  a  note,  and 
the  indorser  paid  the  amount  due  upon  an  agreement  between 
him  and  the  holder  that  the  suit  against  the  maker  should  pro- 
ceed for  the  benefit  of  the  indorser.  Held,  the  maker  could 
not  in  the  suit  against  him  av^il  himself  of  the  payment  thus 
made  by  the  indorser.^  Where  there  was  a  judgment  against 
principal  and  surety,  and  the  creditor  insisted  on  holding  his 
judgment  and  enforcing  a  creditor's  bill  founded  upon  it,  it 
was  held  that  equity  would  compel  him  to  receive  payment  of 
the  debt  from  the  surety  and  to  assign  the  judgment  to  the 
surety.'  Where  a  surety  took  an  assignment  of  a  judgment 
paid  by  him,  it  was  held  that  he  might  sue  out  a  garnishment 
on  the  judgment  and  resist  a  claim  of  exemption  which  was 
not  available  against  the  plaintiff.*  Where  there  was  a  decree 
against  an  administrator  and  his  surety,  and  the  latter  paid  the 
same  and  took  an  assignment  thereof,  it  was  held  that  he 
could  enforce  the  decree  by  attachment  against  the  adminis- 
trator.^ 

§  312.  Cases  holding  tliat  payment  of  amount  of  judg- 
ment by  surety  extinguishes  it  and  prevents  subrogation 
thereto. —  On  the  other  hand  there  is  a  class  of  cases  which 

(Ky.)  84.  The  following  cases  hold  Under  statute  it  is  held  that  a  surety 
that  the  surety  who  has  paid  a  judg-  cannot  sue  his  piincipal  on  a  judg- 
ment or  decree  against  his  principal  ment  unless  it  has  been  assigned  to 
is  entitled  to  have  the  same  assigned  him.  Fearn  v.  Ward,  80  Ala.  555 ; 
to  himself:  Benne  v.  Schnecko,  100  Blackman  u.  Joiner,  81  Ala.  344.  See, 
Mo.  250 ;  Bragg  v.  Patterson,  85  Ala.  on .  this  subject,  Johnston  v.  Amana 
233 ;  Harris  v.  Frank,  29  Kan.  200 ;  Lodge,  92  Ind.  150 ;  Gatewood  v.  Gate- 
or  to  a  third  person  designated  by  wood,  75  Va.  407. 
him  for  his  benefit  (Townsend  v.  '  Thomson  v.  Palmer,  3  Eich.  Eq. 
Whitney,  75  N.  Y.  425,  affirming  15  (S.  C.)  139. 

Hun,  93 ;  Searing  v.  Berry,  58  Iowa,  -  Mechanics'  Bank  v.  Hazard,   13 

20 ;  Katz  v.  Moessinger,  110  IIL  372) ;  Johns.  353. 

or  that  he  may  purchase  the  same  ^  McDougald  v.  Dougherty,  14  Ga. 

(Allen  V.  Powell,  108  111.  584) ;  or  that  674 

he  may  treat  the  judgment  or  decree  <  Giddens  v.  Williamson,  65  Ala. 

as  satisfied  and  discharged  and  re-  439 ;  Vanderveer  v.  Ware,  65  Ala.  606. 

sort  to  action  against  his  principal  ^  Townsend  v.  Whitney,  75  N.  Y. 

Katz   u    Moessinger,    110    DL    372.  425,  affirming  15  Him,  93. 
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hold  that,  where  a  judgment  is  rendered  against  principal  and 
surety,  payment  of  the  amount  by  the  surety  extinguishes  the 
judgment,  and  the  surety  can  thereafter  derive  no  benefits 
therefrom  by  means  of  subrogation.'  This  doctrine  has  been 
carried  to  the  extent  of  holding  that  the  surety  who  paid  a 
joint  judgment  against  himself  and  his  principal  extinguished 
it,  even  though  he  did  not  intend  to  do  so,  and  took  an  assign- 
ment of  it  to  himself.  The  court  said  that  the  only  way  he 
could  keep  the  judgment  alive  was  to  have  it  assigned  to  some 
third  person.^  Where  a  judgment  was  recovered  and  execu- 
tion issued  against  the  maker  and  several  indorsers  of  a  note, 
among  whom  was  E.,  a  mere  accommodation  indorser,  who 
paid  the  judgment,  it  was  held  that  a  court  of  law  had  no 
power  to  permit  him  to  sue  out  execution  against  the  parties 
to  the  judgment,  who  stood  prior  to  him  on  the  note.  Pay- 
ment extinguished  the  judgment  at  law,  and  he  could  only  be 
subrogated,  if  at  all,  in  equity.'  Principal  and  sureties  in  a 
promissory  note  were  sued  jointly,  and  judgment  and  fi.  fa. 
went  against  them  jointly.  The  sureties  paid  the  fi.  fa..,  and 
the  sheriff  made  an  entry  to  that  effect  on  it.  Held,  the  sure- 
ties had  no  right  to  have  the  fi.  fa.  returned  and  take  out  a 
ca.  sa.  and  arrest  the  principal.* 

§  313.  Whether  surety  who  pays  specialty  deM  of  princi- 
pal entitled  to  rank  as  specialty  creditor. —  Although  there 
is  conflict  of  authority  on  this  point  also,  the  prevailing  and 
better  opinion  is  that  the  surety  who  pays  the  sealed  obliga- 
tion of  his  principal  does  not,  in  the  absence  of  an  intention 
to  that  effect,  thereby  extinguisli  the  same  and  become  a  simple 
contract  creditor  of  the  principal,  but  that  he  is,  by  reason  of 
such  payment,  subrogated  to  the  rights  of  the  creditor  in  the 
sealed  instrument  and  entitled  to  rank  as  a  specialty  creditor 
of  the  principal.  In  holding  this  principle  an  able  court  said 
that  the  civil  law,  the  old  English  authorities  and  the  great 

1  Laval  V.  Rowley,  17  Ind.  36 ;  Mor-  Pressler  v.  Stall  worth,  37  Ala  402 ; 

risen  v.  Marvin,  6  Ala.  797 ;  State  v.  Vanderveer  v.  Ware,   65   Ala.   606 ; 

MiUer,  5  Blaokf.  (Ind.)  381 ;  MoKee  v.  Tiddy  u  Harris,  101  N.  C.  589 ;  Chand- 

Amonett,  6  La.  Ann.  307 ;  Dinkins  v.  ler  v.  Higgins,  109  111.  603. 

Bailey,  33  Miss.  384.  3  Ontario  Bank  v.  Walker,  1  Hill 

2BrUey  v.  Sugg,  1  Dev.  &  Bat  Eq.  (N.  Y.),  053. 

(N.  C.)  866.    To  similar  effect,  see  ■•  Elam  v.  Rawson,  31  Ga  189. 
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weight  of  American  authority  held  the  surety  entitled  to  sub- 
rogation to  the  very  place  with  all  the  rights  of  the  creditor, 
while  the  later  English  cases  held  that  payment  by  the  surety 
extinguished  the  specialty  and  left  the  surety  a  simple  con- 
tract creditor.  "  The  rights  of  the  surety  in  this  matter  de- 
pend on  no  subtle  technicality,  but  upon  an  equity  which 
springs  out  of  the  fact  of  payment,  and  out  of  his  relation  to 
the  principal  debtor."  At  common  law  the  specialty  may  be 
extinguished,  but  in  equity  the  surety  is  regarded  as  a  pur- 
chaser thereof.  A  purchaser  of  a  negotiable  security  would 
acquire  all  the  rights  of  the  creditor.  How  can  he  occupy  a 
position  in  a  court  of  equity  more  favorable  than  the  surety  ? 
The  surety  is  universally  held  to  have  the  same  rights  as  to 
collateral  securities  as  the  creditor,  and  to  have  the  right  to 
be  subrogated  to  them.  The  principles  of  natural  justice  and 
reason  pass  them  to  him.  "  The  substitution  of  the  surety  is 
not  for  the  creditor  as  he  stands  related  to  the  principal  after 
payment,  but  as  he  stood  related  to  him  before  the  payment. 
He  is  substituted  to  such  rights  as  the  creditor  then  had  against 
the  principal,  one  of  which  unquestionably  was  to  enforce  his 
bond  against  the  principal,  and,  if  he  was  insolvent,  to  be  let 
in  as  a  bond  creditor."  By  doing  this  no  one  is  injured  any 
more  than  if  the  creditor  had  himself  enforced  payment  against 
the  principal  as  a  bond  creditor.^    As  already  said,  there  is  a 

1  Per  Nisbet,   J.,  in    Lumpkin    v.  if  necessary  for  the  surety's  protec- 

Mills,  4  Ga.  343.     Holding  the  same  tion,  will  decree  an  assignment  to  be 

thing,  see  Powell's  Ex'ra  v.  White,  11  made.    Manford  v.  Firth,  68  Ind.  83. 

Leigh  (Va.),  309;  Davis  v.  Smith,  5  Holding    that   the    surety   will   be 

Ga,  274 ;  Tinsley  v.  Oliver's  Adm'r,  ranked  as  a  specialty  creditor  when 

5  Munf.  (Va.)  419 ;  Ex  parte  Ware,  5  necessary    to    his    protection,    and 

Eich.  Eq.  (S.  C.)  473 ;  Grider  v.  Payne,  otherwise  not,  see  Kendrick  v.  For- 

9  Dana  (Ky.),  188 ;  Shultz  v.  Carter,  ney,  23  Gratt  (Va.)  748.     Holding 

Speer's  Eq.  (S.  C.)  533.   The  debt  may  that  a  surety  will  be  subrogated  to 

be  assigned  to  the  surety  by  the  cred-  the  benefit  of  a  recognizance  when 

itor,  and  the  assignment  will  carry  it  is  not   extinguished  at  law,  see 

with  it  all  securities  or  rights  of  the  Salkeld  v.  Abbott,  Hayes  (Irish),  576. 

creditor,  and  it  is  immaterial  whether  As  to  subrogation  to  promissory  note 

there  is  an  actual  assignment  or  not ;  by  party  who  pays  the  same,  see 

for  if,  upon  equitable  principles,  the  Eockingham  Bank  v.   Claggett,    39 

surety  is  entitled  to  it,  a  court  of  N.  H.  292.    To  prevent  the  bar  of  the 

equity  will  consider   that   as  done  statute  of  limitation,  see  Smith  v. 

which  ought  to  have  been  done,  and,  Swain,  7  Eich.  Eq.  (S.  C.)  113. 
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class  of  cases  which  hold  that  payment  of  a  specialty  by  a 
surety  extinguishes  it  so  as  to  prevent  any  subrogation  thereto, 
and  this  though  the  intention  be  not  to  extinguish  it,  and  the 
surety  take  an  assignment  of  it  to  himself.  The  general  rule 
that  the  surety  is  entitled  to  subrogation  to  the  securities  held 
by  the  creditor  is  admitted,  but  it  has  been  said  that  this  rule 
must  be  qualified  "by  considering  it  to  apply  to  such  securi- 
ties as  continue  to  exist,  and  do  not  get  back  upon  payment 
to  the  person  of  the  principal  debtor." ' 

§  314.  Surety  entitled  to  subrogation  to  all  securities 
held  by  creditor — General  observations  —  English  statute. 
When  it  is  conceded  that  on  principles  of  natural  justice  the 
surety  who  has  paid  the  debt  is  equitably  entitled  to  the  secu- 
rities therefor  held  by  the  creditor,  it  seems  that  the  same 
reasons  which  entitle  him  to  any  of  the  securities  entitle  him 
to  all  of  them.  It  is  difficult  to  conceive  of  any  equitable 
reason  why  one  security  for  the  debt  should  be  extinguished 
by  payment  more  than  another ;  and  the  whole  doctrine  of 
subrogation  is  one  of  equity.  A  note,  bond,  mortgage,  pledge 
and  Judgment  are  all  equally  securities  for  the  debt  and  col- 
lateral to  it.  If  payment  by  the  surety  extinguishes  one  of 
them,  why  does  it  not  extinguish  them  all?  The  reasoning 
which  makes  a  distinction  is  highly  technical,  and  certainly 
has  no  foundation  in  equity.^  This  subject  has  been  set  at 
rest  in  England  by  act  of  parliament,  which  provides  that : 
"  Every  person  who,  being  surety  for  the  debt  or  duty  of  an- 
other, or  being  liable  with  another  for  any  debt  or  duty,  shall 
pay  such  debt  or  perform  such  duty,  shall  be  entitled  to  have 
assigned  to  him,  or  to  a  trustee  for  him,  every  judgment, 
specialty  or  other  security  which  shall  be  held  by  the  creditor 
in  respect  of  such  debt  or  duty,  whether  such  judgment,  spe- 
cialty or  other  security  shall  or  shall  not  be  deemed  at  law  to 
have  been  satisfied  by  the  payment  of  the  debt  or  performance 
of  the  duty,  and  such  person  shall  be  entitled  to  stand  in  the 
place  of  the  creditor  in  any  action  or  other  proceeding  at  law 

iCopis  V.  Middleton,  1  Turner  &  Bledsoe    v.  Nixon,    68   N.    C.    531; 

Russ.  224,  per  Lord  Eldon,  J. ;  Jones  Buckner  v.  Mon-is,  3  J.  J.   Marsh. 

V.  Davids,  4  Euss.  377;    Hodgson  u  (Ky.)  131. 

Shaw,  3  Mylne  &  Keen,  183;  Foster  2  Supporting  the  doctrine  of  the 

V.  Trustees  of  Athenaeiim,  3  Ala.  303 ;  text,  see  Gerber  v.  Sharp,  73  Ind.  553. 
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or  in  equity,  in  order  to  obtain  from  the  principal  debtor  or 
any  co-surety,  co-contractor  or  co-debtor,  as  the  case  may  be, 
indemnification  for  the  advances  made  and  loss  sustained  by 
the  person  who  shall  have  so  paid  such  debt  or  performed 
such  duty ;  and  such  payment  or  performance  so  made  by  such 
surety  shall  not  be  pleadable  in  bar  of  any  such  action  or 
other  proceeding  by  him ;  provided  always  that  no  co-surety, 
co-contractor  or  co-debtor  shall  be  entitled  to  recover  from 
any  other  co-surety,  co-contractor  or  co-debtor,  by  the  means 
aforesaid,  more  than  the  just  proportion  to  which,  as  between 
those  parties  themselves,  such  last-mentioned  person  shall  be 
justly  liable."  ^ 

^  §  315.  Surety  who  pays  entitled  to  subrogation  to  mort- 
gage given  by  principal  to  creditor  for  security  of  debt. — 
A  surety  who  pays  the  debt  of  his  principal  is  entitled  to  sub- 
rogation to  a  mortgage  given  by  the  principal  to  the  creditor 
for  the  security  of  the  debt,-  and  he  may,  with'  or  without*  a 
formal  assignment  thereof,  have  the  same  foreclosed  in  his 
own  name,  for  his  benefit.  He  cannot,  however,  usually  en- 
force a  mortgage  or  lien  given  for  the  security  of  the  debt, 
unless  he  first  pays  the  debt.^  A.,  being  indebted  to  E.,  gave 
him  a  chattel  mortgage  on  certain  property  to  secure  the  debt. 
C.  was  a  surety  for  the  same  debt  and  was  obliged  to  pay  it, 
and  took  an  assignment  of  the  mortgage  from  B.  During  the 
continuance  of  the  mortgage,  D.  took  the  property  included 
in  the  mortgage  and  converted  it,  and  C.  sued  D.  for  the  prop- 
erty. Jleld,  he  was  entitled  to  recover  its  value  from  D.* 
The  surety  who  pays  a  debt  secured  by  mortgage  wiU,  by 

•  Mercantile  Law  Amendment  Act,  for  the  partnership  he  was  entitled 

19  and  20  Vict,  oh.  97,  sec.  5.  to  be  subrogated  to  the  rights  of  a 

"  Gossin  V.  Brown,  11  Pa.  St  527 ;  mortgagea     National  Bank  v.  Cush- 

Jacques  u  Fackney,  64  DL  87  ;  Copis  ing,  53  Vt  331. 

v.  Mddleton,  1  Turner  &  Russ.  334 ;  3  Norton  v.  Soule,  3  Green].  (Me) 

Fawcetts  v.  Kimmey,  33  Ala.  2G1;  341.    See,   also.   Brown  v.  Kirk,   20 

Miller  v.  Pendleton,  4  Hen.  &  Munf .  Mo.  App.  524 ;  Beaver  v.  Slanker,  94 

(Va.)  436.    Tlie  mortgage  in  such  a  HI.  175. 

case  is  not  only  regarded  as  being  for  ^  McLean  v.  Towle,  3  Sandf.  Ch. 

the  creditor's  security  but  the  surety's  117. 

indemnity  as  well.  Beaver  r.  Slanker,  sConwell  u.  McCowan,  5S  111363; 

Adm'r,  94  DL  175.    Where  a  partner  Lee  v.  Griffin,  81  Miss.  632 ;  Brown  v. 

mortgaged  private  property  to  se-  Kii-k,  20  Mo.  App.  524. 

cure  a  firm  debt,  held,  that  as  sm-ety  e  Lewis  v.  Palmer,  28  N.  Y.  271. 
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means  of  subrogation  thereto,  have  preference  over  a  subse- 
quent mortgage  on  the  same  property,  given  by  the  principal 
to  the  creditor  to  secure  a  subsequent  debt.'  Thus,  A.  mort- 
gaged his  freehold  and  copyhold  estates  to  C.  to  secure  6,000^., 
and  B.  (A.'s  daughter)  by  the  same  mortgage  conveyed  her 
freehold  and  copyhold  estate  to  secure  A.'s  debt.  It  was  pro- 
vided in  the  mortgage  that  A.'s  property  should  be  primarily 
liable  for  the  6,0001.  Afterwards  A.  made  a  second  mortgaffe 
on  his  same  property  to  secure  a  further  loan  of  700^.  made 
him  by  C.  Held,  C.  was  not  entitled  as  against  B.  to  tack  his 
second  mortgage  to  the  first,  but  that  B.  was  entitled  to  re- 
deem the  first  mortgage  upon  payment  of  the  6,000^.  C,  when 
he  took  the  second  mortgage,  had  full  knowledge  of  all  the 
facts,  "  and,  therefore,  he  could  only  take  subject  to  such  rights 
as  the  daughters  had  acquired  by  reason  of  their  having  con- 
curred in  the  former  deed.  Now,  it  is  quite  clear  that  a  surety 
paying  off  the  debt  of  his  principal  is  entitled  to  a  transfer  of 
all  the  securities  held  by  the  creditor,  in  order  that  he  may 
make  them  available  against  the  debtor  as  the  original  cred- 
itor might  have  done.  .  .  .  The  equity  gives  to  the  surety 
a  right  to  call  for  a  transfer  of  the  securities,  and  *  so  binds 
those  securities  into  whatever  hands  they  may  come,  with 
notice  of  the  charge."  ^  So  where  a  surety,  on  a  note  secured 
by  mortgage  on  the  land  of  the  principal,  paid  the  note,  and 
the  creditor,  without  the  assent  of  the  surety,  entered  satis- 
faction of  the  mortgage,  so  as  to  leave  the  same  subject  to 
the  lien  of  a  subsequent  judgment  recovered  by  the  creditor 
against  the  principal,  and  proceeded  to  levy  the  same  upon 
the  land,  it  was  held  that  the  mortgage,  having  been  given  to 
secure  the  debt,  was  as  much  for  the  benefit  of  the  surety  as 
the  creditor,  and  the  surety,  having  paid  the  debt,  was  entitled 
to  the  benefit  of  the  mortgage  to  the  extent  of  his  payment, 
and  this  right  was  prior  to  the  lien  of  the  judgment,  and  the 
land  having  been  sold  under  a  power  in  a  prior  mortgage, 

1  To  this  general  effect,  see  National  (1^  Ch.  Div.)  615 ;  and  In  re  Kirk- 
Exohange  Bank  v.  Silliman,  65  N.  Y.  wood's  Estate,  Irish  Law  Eep.  (1  Ch. 
475.  Div.)  108,  disapproving  Williams  v. 

2  Bowker  v.  Bull,  1  Simons  (N.  S.),  Owen,  13  Simons,  597,  which  is  to 
39,  per  Lord  Cranworth,  V.  C,  fol-  contrary  effect 

lowed  in  Forbes  v.  Jackson,  Law  Eep. 
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leaving  a  surplus,  the  surety  was  entitled  to  receive  such  sur- 
plus to  reimburse  himself  for  what  he  had  so  paid.^  A.,  having 
obtained  from  B.  the  advance  of  money,  conveyed  certain  lands 
by  way  of  mortgage  to  secure  the  amount.  C,  as  surety  for 
A.,  conveyed  a  charge  of  5,00l)Z.  further,  to  secure  the  debt. 
The  proviso  of  redemption  was  conditioned  that  if  A.  or  C, 
or  either  of  them,  should  on  a  day  therein  named  repay  B.  the 
sum  borrowed,  B.  would  reconvey  the  lands  and  charges  on 
the  uses  on  which  they  had  beeft  held  before  the  execution  of 
the  deed.  The  period  of  redemption  having  expired,  the  debt 
was  paid  out  of  C.'s  charges.  Held,  that  notwithstanding  the 
form  of  the  proviso  of  redemption,  0.  was  entitled  to  the  bene- 
fit of  B.'s  securities  ^on  A.'s  lands.-  Where  one  of  two  joint 
sureties,  holding  a  mortgage  on  property  given  to  them  jointly 
by  the  principal  for  their  indemnity,  pays  a  part  of  the  debt, 
and  releases  a  part  of  the  mortgaged  property,  the  other  surety 
may  oppose  the  value  of  the  property  released  to  that  amount 
of  the  claim  against  him  for  contribution.  The  co-surety  who 
makes  such  payment  acquires  in  equity  an  exclusive  right  to 
that  amount  of  the  property  mortgaged  for  their  security.'  P. 
made  a  mortgage  to  E.  to  indemnify  him  as  surety  for  several 
debts.  For  some  of  these  debts  M.  became  bound  as  P.'s 
surety,  and  thereby  released  E.  from  such  debts  as  he  (M.) 
became  bound  for.  There  did  not  appear  to  have  been  any 
agreement  for  an  assignment  of  the  mortgage  to  M.,  and  if 
there  was  such  an  agreement  it  had  not  been  carried  out. 
Held,  that  to  the  extent  that  M.  became  bound  and  released 
E.,  the  hen  of  the  ihortgage  was  extinguished,  both  as  to  E. 
and  the  creditor,  and  therefore  M.  could  not  as  to  such  debts 
be  subrogated  to  it.* 

§  316.  Indemnitor  of  surety  who  pays  debt  entitled  to 
subrogation  — Subrogation  against  third  parties  with  no- 
tice  —  Marshaling  assets  —  Vendor's  lien. —  A  party  who 
agrees  to  indemnify  a  surety  against  loss  by  reason  of  his 

1  City  National  Bank  v.  Dudgeon,  (Ky.),  247.  To  a  contrary  effect, 
65  DL  11.  where  a  third  person  paid  the  debt 

2  McNeale  v.  Eeed,  7  Irish  Ch.  Eep.  for  which  tlie  surety  was  liable  under 
251.  an  agreement  that  the  mortgage  for 

'Roberts  u  Sayre,  6  T.  B.  Mon.  indemnity  should  be  assigned  to  him, 
(Ky.)  188.  see  Brien  v.  Smith,  9  Watts  «S;  Serg. 

*  Hunter  v.  Richardson,  1  DuTaU    (Pa.)  78. 
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obligation  as  surety,  and  who  afterwards  pays  the  debt  for 
which  the  surety  is  bound,  is  entitled  to  subrogation  the  same 
as  the  surety  would  have  been  if  he  had  paid  the  debt.  His 
equities  are  the  same  as  the  surety's  would  have  been,  and  the 
payment  by  him  is  not  in  such  case  voluntary.'  A  surety 
being  entitled  to  the  benefit  of  all  the  securities  for  the  debt 
which  are  available  for  his  indemnity,  a  person  taking  any  of 
such  securities  from  the  principal,  with  notice  of  the  facts,  is 
bound  in  equity  to  hold  them  for  the  indemnity  of  the  surety, 
and  subject  to  all  the  equities  which  the  sureties  could  orig- 
inally enforce.  Where  there  are  first  and  second  mortgages 
on  real  estate  to  secure  debts  due  different  parties,  and  a 
surety  for  the  debt  secured  by  the  first  mortgage  pays  it,  but 
the  holder  of  the  second  mortgage,  with  knowledge  of  the 
first  mortgage,  gets  the  legal  title,  such  surety  has,  to  the  ex- 
tent of  the  amount  paid  by  him,  a  priority  in  the  land  over 
the  holder  of  the  second  mortgage.-  Equity  will  not  marshal 
assets  to  the  prejudice  of  a  surety  so  as  to  destroy  his  right 
to  subrogation.  Thus,  A.  was  indebted  to  B.,  and  placed  in 
his  hands  property  to  pay  the  debt,  and  C.  also  mortgaged 
his  land  to  secure  the  same  debt.  B.  obtained  judgment  for 
the  debt  against  A.,  and  other  creditors  of  A.  obtained  subse- 
quent judgments  against  him.  The  subsequent  judgment  cred- 
itors filed  a  bill  to  have  the  securities  marshaled,  and  sought 
to  have  B.'s  debt  satisfied  out  of  the  premises  mortgaged  by 
C.  Held,  they  were  not  entitled  to  the  relief.  If  C.  had  paid 
the  debt  he  would  have  been  entitled  to  subrogation  to  B.'s 
judgment  against  A.,  and,  moreover,  if  the  marshaling  was 
allowed,  the  effect  would  be  to  compel  C.  to  pay  the  subse- 
quent judgment  creditors.'  Two  judgments  were  recovered 
for  the  same  debt,  one  against  A.,  the  principal,  and  the  other 
asrainst  B.,  a  suretv,  which  became  liens  on  the  land  of  each 
of  them.     Afterwards  B.  mortgaged  a  piece  of  land  to  C,  and 

iRittenhouse  v.  Levering,  6  Watts  to  the  debt  secured  by  the  original 

&  Serg.  (Pa.)  190.  mortgage,  and,  therefore,  to  a  subse- 

2  Drew  V.  Lookett,   33  Beav.  499.  quent    mortgage    obtained   by   the 

Guarantorsof  a  mortgage,  compelled  mortgagee    as    additional    security, 

to  pay  a  deficiency  thereon,  are  en-  Havens  v.  Willis,  100  N.  Y.  483. 

titled  to   be  subrogated  to  all  the  3  Joseph  v.  Heaton,  5  Grant's  Ch. 

securities  which  are  held  as  collateral  636. 
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afterwards  D.  recovered  a  judgment  against  A.  Then  D.  pur- 
chased the  judgments  against  A.  and  B.  first  mentioned,  and 
sold  property  of  A.  on  the  last  judgment,  more  than  enough 
to  satisfy  the  first  judgments,  and  applied  the  money  to  the 
payment  of  the  last  judgment.  D.  then  levied  an  execution 
issrred  on^he  firstr  judg-ment  againsfR  on  the  land  mortgaged 
to  C.  Held,  that  C.'s  equity  in  the  mortgaged  premises  was 
superior  to  D.'s.  The  property  of  A.  was  the  primary  fund 
for  the  payment  of  the  first  judgments,  and  after  D.  bought 
the  judgments  he  stood  in  the  place  of  the  original  holder, 
and  must  apply  the  money  realized  from  the  sale  to  the  pay- 
ment of  the  first  judgments,  which  were  a  first  lien  on  the 
land  of  A.'  As  the  surety  by  means  of  subrogation  stands 
in  the  very  place  of  the  creditor,  he  cannot  occupy  any  better 
position  than  the  creditor  did  at  the  time  the  debt  was  paid 
to  him.-  "Where  a  party  bought  a  piece  of  land  and  gave  a 
note  for  the  purchase  money  with  a  surety  on  the  note,  and 
the  land  was  conveyed  to  the  purchaser  by  deed,  and  no  mort- 
gage was  taken  to  secure  the  note,  it  was  held  that  the  vendor, 
by  taking  the  note  with  surety,  had  waived  his  vendor's-  lien, 
and  the  surety  could  not  by  suit  in  chancery  have  the  land 
sold  and  applied  to  the  payment  of  the  debt,  so  as  to  cut  oif 
subsequent  judgment  creditors  of  the  principal.'  Wliere  land 
is  sold,  and  the  purchaser  gives  bond  with  surety  for  the  pay- 

1  Wise  V.  Shepherd,  13  HI.  41.  after  the  piirchaser's  death,  it  was 

2  Houston  V.  Branch  Bank,  25  Ala.  held  that  his  claim  was  superior  to 
350.  that  of  the  widow,  since  by  paying 

'  Bradford,  Adm'r.  v.  Marvin,  2  Fla.  the  note  he  became  subrogated  to  the 
463.  To  similar  effect,  see  Miller  v.  vendor's  lien.  Ballew  v.  Eoler,  124 
MiUer,  PhiUips'  Eq.  (N.  C.)  85.  WhUe,  Ind.  557.  See  Henley  v.  Stemmons, 
as  a  general  rule,  a  vendor's  lien  is  4  B.  Mon.  (Ky.)  131,  where  it  is  held 
waived  by  the  acceptance  of  other  that  payment  by  a  surety  extin- 
security,  it  is  held  that  such  hen  is  guishes  a  vendor's  hen.  In  a  con- 
not  waived  by  the  acceptance  of  a  tract  between  vendor  and  vendee,  as 
married  woman  as  surety,  where,  by  to  settlement  of  an  adverse  claim, 
statute,  her  contract  of  suretyship  is  the  sureties  of  the  vendee  for  the 
void.  Felton  v.  Smith,  84  Ind.  485.  prosecution  of  the  smt  are  entitled. 
Where  the  purchaser  of  land  gave  in  in  case  of  any  damages  sustained  in 
payment  a  note  with  surety,  and  the  failure  of  such  suit,  to  be  subro- 
then  mortgaged  the  land  to  the  gated  to  the  rights  of  the  vendee 
surety  to  indemnify  him,  and  the  against  the  vendor  for  recoveiy  of 
surety,  who  was  compelled  to  pay  such  damages  and  interest  Am. 
the  note,  foreclosed  his   mortgage  Land  Co.  v.  Grady,  83  Ark.  550. 
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ment  of  the  purchase  money,  and  the  title  is  retained  as  a 
further  security  for  its  payment,  the  suret}^  for  the  original 
purchase  money  has  the  first  equity  to  be  indemnified,  and  his 
claim  is  preferred  to  that  of  a  purchaser  of  the  equity  of  re- 
demption at  a  sherifl:'s  sale  or  of  any  subsequent  incumbrancer.' 
§  317.  Subrogation  of  sheriif's  sureties. —  "Where  a  sheriff 
sold  land  on  a  decree  of  partition,  and  took  a  note  for  the 
purchase  money,  and  his  sureties  were  obliged  to  pay  the 
heirs  the  money  for  which  the  land  sold,  it  was  held  that  such 
sureties  were  entitled  to  be  subrogated  to  all  the  rights  in  the 
note  which  such  heirs  had,  and  to  prosecute  a  suit  in  the  name 
of  the  sheriif,  and  have  the  proceeds  of  the  note.^  Where  a 
sherifif  falsely  returned  that  he  had  made  an  execution,  and 
one  of  his  sureties  paid  the  plaintiff  in  execution  the  amount 
thereof,  it  was  held  that  he  was  entitled  to  have  the  sheriff's 
return  set  aside,  and  a  new  execution  issued  against  the  de- 
fendant in  the  judgment,  although  the  sheriff  had  confessed  a 
judgment  in  favor  of  his  sureties  for  a  sum  including  the  above 
mentioned  sum  paid  by  the  surety,  but  such  judgment  had 
not  been  paid.'  Execution  was  issued  against  A.,  and  placed 
in  the  hands  of  the  sheriff,  who  failed  to  make  due  return,  and 
judgment  was  therefore  rendered  against  the  sheriff  and  his 
sureties  for  the  amount  of  the  execution,  which  the  sureties 
paid.  Held,  they  were  entitled,  without  obtaining  any  judg- 
ment, to  file  a  bill  to  be  subrogated  to  the  rights  of  the  cred- 
itor in  the  judgment  against  A.,  and  to  enforce  such  judgment 
against  certain  effects  of  A.  liable  thereto.  The  court  said : 
"  This  right  of  substitution  subsists  in  favor  of  a  person  who 
is  compelled  to  pay  the  debt  of  another  in  order  to  protect 
his  own  interest."  *  A  sheriff  appointed  a  deputy,  who  gave 
bond  with  surety,  and  collected  money  and  used  it.  The  sure- 
ties of  the  sheriff  were  obliged  to  pay  the  money  thus  col- 
lected, and  the  sheriff  being  insolvent,  it  was  held  that  they 
were  entitled  to  file  a  bill  against,  and  obtain  indemnity  from, 

1  Shoffner  v.  Fogleman,  Winston,        2  Sweet,  Adm'r,  v.  Jeffries,  48  Mo. 
Law  &  Eq.  (N.  C.)  12.     On  same  sub-    379, 

ject,  see  Ghiselin  v.  Fergusson,  4  Har-        ^  Saint  v.  Ledyard,  14  Ala.  244. 
ris&  Johns.  (Md.)  532;  Burk  I?,  Chris-        ^Bittick     v.    Wilkins,    7     Heisk. 
man,.  3  B.  Men.  (Ky.)  50.  (Tenn.)  307,  per  Deadi-ick,.  J.   Contra, 

Stout  V,  Dilts,  1  Southard  (N.  J.),  218. 
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the  surety  on  the  bond  of  the  deputj^  for  the  money  thus  paid 
by  them.'  A.  recovered  a  judgment  against  B.,  and  execution 
was  issued  and  delivered  to  the  sherifp,  who  levied  on  a  county 
order  as  the  property  of  B.,  and  turned  the  same  over  to  A., 
who  credited  the  execution  for  that  amount.  C.  sued  the 
sheriff  and  his  sureties  for  the  order,  claiming  that  it  was  his, 
and  recovered,  and  the  sureties  paid  the  judgment  against 
them  and  the  sheriff,  and  sued  A.  for  the  amount  of  the  order. 
Held,  they  were  entitled  to  recover.  The  order  belonged  to 
C,  and  he  might  have  sued  A.  for  it  instead  of  the  sheriff  and 
his  sureties,  and  it  was  proper  that  the  sureties  who  had  paid 
the  value  of  the  order  should  be  subrogated  to  the  claim  of 
C.  against  A.,  and  permitted  to  enforce  it.^ 

§  318.  Subrogation  of  sureties  of  administratoi*  and  of 
county  and  city  treasurer. —  Where  an  administrator,  being 
about  to  leave  the  state,  deposits  the  assets  of  the  estate  with 
a  person  in  trust  that  he  will  pay  the  next  of  kin  of  the  intes- 
tate, the  sureties  of  such  administrator,  who  have  been  obliged 
to  pay  judgments  recovered  against  them  by  the  next  of  kin, 
have  a  right  to  call  upon  the  trustee  for  the  assets  so  received 
by  him,  and  have  a  right  to  be  subrogated  to  the  rights  of  such 
of  the  next  of  kin  as  have  made  them  responsible.'  Where  an 
administrator  pays  debts  of  the  intestate,  to  an  amount  exceed- 
ing the  assets,  he  may  subject  the  real  estate  in  the  hands  of 
the  heirs  to  his  reimbursement,  and  the  surety  of  an  adminis- 
trator who  has  so  disbursed  his  funds  may  be  subrogated  to 
the  rights  of  his  principal.*  Where  the  note  of  a  deceased 
debtor  was  paid  by  the  note  of  his  administratrix,  and  both 
notes  were  indorsed  by  the  same  surety,  who  was  obliged  to 
pay  the  last  note,  it  was  held  that  such  surety  could  not  by 
suit  in  chancery  enforce  the  first  note  against  the  estate  of 
the  principal,  as  it  had  been  paid  and  extinguished.   But  if  the 

1  Brinson  v.  Thomas,  3  Jones'  Eq.  been  held  as  debts  under  the  statuta 
(N.  C.)  414 ;  Blalock  v.  Peake,  3  Jones'    Jones  v.  Gibson,  82  Ky.  561. 

Eq.  (N.  C.)  323.  3  Kennedy  u  Pickens,  3  Ired.  Eq. 

2  Skiflf    u     Cross,    31    Iowa,    459.    (N.  C.)  147. 

Where  a  sheriflE's  surety  pays  into  <  Taylor  v.  Taylor,  8  B.  Mon.  (Ky.) 

the  treasury  taxes  due  and  unpaid  419.    See,  also,  Schoolfield's  Adm'r  v.. 

by  his  principal,  it  is  held  that  he  Eudd,  9  B.  Mon.  (Ky.)  291 ;  Muldoon 

cannot  be  subrogated  to  the  rights  of  v.  Crawford's  Adm'r,  14  Bush  (Ky.), 

the  state  when  the  taxes  have  never  135. 
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estate  was  in  any  manner  indebted  to  the  administratrix,  the 
surety  might,  by  reason  of  his  suretyship  for  the  administra- 
trix, reach  the  estate  in  that  way  to  the  amount  of  such  in- 
debtedness.' The  law  provided  that  a  county  treasurer  should 
give  two  bonds,  one  to  the  state  and  one  to  the  county,  and 
this  was  done.  The  county  was  by  law  liable  to  the  state  for 
money  collected  by  the  treasurer  for  the  state.  The  treasurer 
became  a  defaulter  to  the  state,  and  the  county  paid  the  amount 
of  the  defalcation.  Held,  the  county  was  entitled  to  recover 
against  the  sureties  on  the  bond  to  the  state.^  Certain  parties 
became  the  sureties  of  a  city  treasurer.  The  treasurer  de- 
posited a  large  sum  of  money,  which  belonged  to  the  city, 
in  a  bank,  and  for  which  it  might  have  sued  the  bank.  The 
treasurer  made  default,  and  the  sureties  paid  the  amount  of 
the  defalcation,  and  claimed  to  be  subrogated  to  the  rights  of 
the  city  against  the  bank.  It  was  contended  that  they  could 
only  be  subrogated  to  the  rights  of  the  city  against  the  treas- 
urer, but  the  court  held  them  entitled  to  subrogation  to  the 
rights  of  the  city  against  the  bank,  and  said,  "  The  equities  of 
sureties  to  subrogation  extends  not  only  to  the  rights  of  the 
creditor  as  against  the  principal,  but  to  all  rights  of  the  cred- 
itor respecting  the  debt  which  the  sureties  pay."  ^ 

§  319.  Subrogation  of  sureties  of  guardian. —  Sureties  of 
a  guardian  are  held  subrogated  to  all  the  rights  and  remedies 
of  the  ward  against  the  guardian,  even  before  judgment  and 
execution  have  been  obtained  against  him,  if  they  can  show 
that  they  were  legally  bound  to  pay,  or  if  their  principal  was 
insolvent  before  payment.*  "Where  an  insolvent  guardian 
makes  an  assignment  for  the  benefit  of  creditors,  and  the 
sureties  on  his  bond  pay  amounts  due  the  ward,  they  are  held 

'  Brown  v.  Lang,  4  Ala.  50.    For  see  to  general  effect  the  right  of  a 

other  cases  on  subrogation  of  sureties  surety  of  a  county  treasurer  to  be 

of  an  administrator,  consult  Pierce  v.  subrogated  to  the  rights  of  the  county, 

Holzer,  65  Mich.  263:  Wernecke  v.  Boltz's  Estate,  133  Pa.  St  77. 

Kenyon's  Adm'r,  66  Mo.  275;  Cow-  ^Elden  v.  Commonwealth,  55  Pa4. 

giU  V.  Linville,  20  Mo.  App.  188.  And  St  485. 

see  Ward's  Appeal,  100  Pa.  St  389.  3  city  of  Keokuk  v.  Love,  31  Iowa;, 

A  surety  of  a  trustee  who  has  been  119. 

damnified  is  entitled  to  be  subrogated  *  Fishback  v.  Weaver,  84  Ark.  569 ; 

to  the  rights  of  the  trustee.    Boyd  v.  Adams  and  Alexander  v.  Gleaves,  10 

Myers,  12  B.  J.  Lea  (Tenn.),  175.  And  B.  J.  Lea  (Tenn.),  867. 
30 
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subrogated  in  the  assignment  to  the  rights  of  the  ward.' 
Sureties  on  the  bond  of  a  deceased  guardian  who  are  com- 
pelled to  pay  moneys  to  the  ward  that  were  in  the  guardian's 
hands  at  the  time  of  his  death  are  held  subrogated  to  the 
ward's  remedies  against  the  heirs  and  representatives  of  the 
deceased  guardian,  and,  therefore,  may  subject  the  guardian's 
homestead  to  the  satisfaction  of  their  demand.^  And  where 
the  surety  of  a  guardian  pays  a  ward  money  found  to  be  due 
and  unpaid,  he  will  be  held  subrogated  to  the  ward's  right  to 
enforce  a  resulting  trust  against  the  guardian,  arising  out  of 
his  purchase  of  land  with  the  funds  of  the  ward,  and  he  may 
have  such  land  sold  for .  his  reimbursement.'  The  surety  of  a 
guardian  who  is  compelled  to  pay  money  to  a  succeeding 
guardian  of  a  ward  will  be  held  subrogated  to  all  the  rights 
of  such  succeeding  guardian  against  other  persons  for  the  same 
money.* 

§  320.  When  surety  subrogated  to  lien  of  state  or  county. 
The  sureties  on  the  official  bond  of  a  defaulting  treasurer  or  tax- 
collector,  against  whom  judgment  has  been  obtained  in  favor 
of  the  state  or  county,  and  who  have  made  good  their  prin- 
cipal's default,^  are  entitled  on  general  equitable  principles, 
and  without  any  formal  order  of  substitution,^  to  be  subro- 
gated to  the  rights  and  remedies  in  favor  of  the  state  or 
county  and  to  have  the  same  enforced  for  their  indemnity.' 
The  fact  that  a  surety  has  released  part  of  his  indemnity  with- 
out notice  of  equities  in  others  is  held  not  to  defeat  his  right 
to  be  subrogated  to  the  lien  created  by  statute  in  favor  of  the 
state.'    A  surety  to  the  crown,  who  has  paid  the  debt  of  his 

1  Ogburn  v.  WilEon,  93  N.  C.  115.  the  svirety's  property.  Hook  v.  Eiche- 

2  Gilbert  v.  Neely,  Adm'r,  35  Ark.  son,  115  IlL  481.   See,  on  this  subject, 
34.    In  which  case  the  widow  and  Crawford  v.  Eicheson,  101  lU.  351. 
heirs  of  the  guardian  are  necessary  6  Boltz's  Estate,  133  Pa.  St  77. 
parties  defendant    Gilbert  u  Neely,  f  Knighton  v.  Curry,  62  Ala,  404 
Adm'r,  35  Ark.  24.  Schwessler  v.  Dudley,  80  Ala.  547 

3  Eice  V.  Eice,  108  lU.  199.  Livingston  v.  Anderson,  80  Ga.  175 
ij'ogarty  v.  Eeam,  100  111.  366.  Irby  v.  Livingston,  81  Ga.  281 ;  Hook 
«  That  is,  the  equity  of  subrogation    v.  Eicheson,  115  lU.  431 ;  Eicheson  v. 

will  not  arise  in  favor  of  the  sureties  Crawford,  94  HI.  165.    But  contra,  as 

until  they  have  made  payment  of  the  to  sureties  on  a  recognizance.  United 

debt    Turner  v.  league,  73  Ala.  554  States  v.  Eyder,  110  U.  S.  729. 

And  it  is  immaterial  whether  the  8  Crawford  v.  Eicheson,  101  EL  851. 
payment  is  voluntary  or  by  sale  of 
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deceased  principal  is  entitled  to  the  crown's  priority  in  the 
administration  of  his  principal's  estate.' 

§  321.  Surety  for  part  of  debt  no  right  to  subrogation  to 
securities  for  another  part  of  same  debt  —  Similar  cases. — 

A  surety  for  a  part  of  a  debt  is  not  entitled  to  the  benefit  of 
a  security  given  by  the  debtor  to  the  creditor  at  another  time 
for  a  separate  and  distinct  part  of  the  same  debt.^  Defend- 
ants lent  A.  at  the  same  time  two  sums,  one  of  2,000^.  and  one 
of  3,000Z.,  each  on  separate  and  distinct  securities,  and  the 
plaintiff  was  surety  for  the  2,000^.  but  not  for  the  other  sum. 
Held,  that  the  plaintiff,  on  paying  the  2,000Z.,  was  not  entitled 
to  have  the  securities  therefor  transferred  to  him  until  the 
3,000^.  also  were  paid.  The  court  said  that  as  against  the 
principal  it  was  well  settled  that  the  creditor  could  tack  his 
claims  and  retain  all  the  securities  till  the  3,000^.  were  paid. 
A  surety  upon  paying  the  debt  is  entitled  to  all  the  securities 
held  by  the  creditor,  "  provided  the  creditor  has  no  lien  upon 
them  or  right  to  make  them  available  against  the  principal 
debtor,  to  enforce  the  payment  of  a  debt  different  from  that 
which  the  surety  has  paid.  But  if  the  creditor  has  such  a 
right  and  one  arising  out  of  the  transaction ^ itself,  of  which 
the  suretyship  forms  a  part,  then  the  right  of  the  surety  to 
the  benefit  of  these  securities  is  subordinate  to  the  right  of  the 
creditor  to  make  them  available  for  the  payment  of  his  other 
claims,  and  can  only  be  made  available  after  the  paramount 
right  is  satisfied.'"  A.,  being  indebted  to  B.,  lodged  several 
securities  with  him  as  collateral  for  that  debt ;  A.  afterwards 
borrowed  a  further  sum  of  money  from  B.,  for  which  C.  be- 
came his  surety,  but  there  was  no  express  agreement  that  the 
securities  already  deposited  should  cover  the  latter  advance. 

1  In  re  Lord  Churchill,  Manisty  v.  the  instalment,  cannot  have  the  bene- 
ChurchiU,  Law  Rep.  (39  Ch.  Div.)  fit  of  the  security  which  was  pro- 
174  vided  for  the  entire  debt     Grubbs 

2  Wade  V.  Coope,  3  Simons,  155.  v.  Wysors,  33  Gratt.  (Va.)  137.     To 

3  Farebrother  v.  Wodenhouse,  33  the  effect  thaj;  surety  who  pays  the 
Beav.  18,  per  Sir  John  Romilly,  M.  E.  bond  of  himself  and  principal  is  en- 
To  similar  effect,  where  a  creditor  titled  to  subrogation  to  former  bond 
has  a  security  for  an  entire  debt,  for  same  debt  given  by  principal,  see 
payable  in  instalments,  for  one  only  Hodgson  v,  Shaw,  3  Myhie  &  Keen, 
of  which  the  surety  is  bound.    In  183. 

such  case  the  surety,  on  payment  of 
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A.  became  bankrupt,  and  B.  called  upon  C.  to  pay  the  second 
debt.  The  securities  in  the  hands  of  B.  Avere  more  than  suf- 
ficient to  pay  the  first  debt,  and  it  was  held  that  C.  should  be 
allowed  the  surplus  in  reduction  of  the  second  debt.' 

§  322.  When  surety  subrogated  to  creditor's  right  to  set 
aside  fraudulent  conveyances  by  principal  —  Other  cases. — 
Where  principal  and  surety  were  liable  for  a  debt  and  the 
principal  conveyed  certain  slaves  without  consideration,  and 
the  surety  was  afterwards  obliged  to  pay  the  debt,  it  was  held 
that  he  had  the  same  right  to  file  a  bill  to  set  aside  the  con- 
veyance of  the  slaves  as  fraudulent  that  the  creditor  had  be- 
fore payment  by  the  surety.'''  It  has  been  held  that  two 
co-sureties,  who  have  paid  the  debt  of  the  principal,  may 
jointly  file  a  bill  to  be  subrogated  to  a  lien  of  the  creditor  for 
the  debt  on  land  of  the  principal.'  It  has  also  been  held  that 
a  surety  who  contests  his  liability,  and  a  trustee  to  whoni 
property  has  been  conveyed  for  the  indemnity  of  such  surety, 
cannot  be  joined  as  defendants  in  the  same  suit.*  A.  gave  a 
mortgage  to  B.,  who  was  surety  on  a  note,  to  indemnify  him 
from  loss  as  such,  which  mortgage  was  conditioned  to  be  void 
if  A.  should  pay  or  satisfy  the  note  by  renewal  or  otherwise. 
A.  renewed  the  note  with  different  sureties,  and  B.-  assigned 
the  mortgage  to  the  new  sureties.  Before  such  assignment 
A.  had  mortgaged  the  premises  to  C.  Held,  that  C.  was  en- 
titled to  hold  the  property.  The  first  mortgage  became 
functus  officio  and  had  performed  its  oflice  by  its  terms  when 
the  note  Avas  renewed.  A  new  mortgage  then  given  would 
not  have  taken  precedence  over  the  mortgage  given  to  C,  and 
an  assignment  of  the  old  one  gave  no  greater  rights.'^  A.  as 
principal  and  B.  as  surety  executed  a  bond  to  C,  conditioned 
to  make  a  title  to  land  on  payment  of  the  purchase  money. 

1  Praed  v.  Gardiner,  3  Cox,  86.  judgment  against  himself  and  prin- 

2Tatumi'.  Tatum,  1  Ired.Eq.  (N.  C.)  cipal    extinguished    the    judgment, 

113.    And  he  is  subrogated  to  the  and  that  he  could  not  file  a  bill  to  set 

rights  of  the  creditor  to  set  aside  such  aside  a  fraudulent  conveyance  by  the 

fraudulent  conveyances  even  though  principal  v^ithout  first  getting  a  judg- 

he  had  knowledge  of  the  fraud  at  ment  against  him. 
the  time  he  became  surety.    Martin        sKleiser  v.  Scott,  6  Dana  (Ky.),  137. 
V.  Walker,  13  Hua  (N.  Y.),  46.    In        *  People  u  Skidmore,  17  CaL  260. 
Sanders  v.  Watson,  14  Ala.  198,  it       » Bonham  u  Galloway,  13  HL  68. 
was  held  that  a  surety  who  paid  a 
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Before  the  purchase  money  was  all  paid  the  land  was  sold  at 
sheriff's  sale  to  satisfy  executions  against  A.,  who  became  in- 
solvent. 0.  shed  B.  for  a  failure  to  make  title  to  the  land, 
and  recovered.  Held,  that  B.,  to  the .  extent  of  the  money 
thus  paid  by  him,  had  a  right  to  follow  the  land  into  the  hands 
of  the  purchaser  at  sheriff's  sale.  He  was  entitled  to  subro- 
gation to  the  right  which  C.  had  to  file  a  bill  for  specific  per- 
formance, and  follow  the  land.' 

§  323.  When  surety  not  entitled  to  subrogation  as  against 
special  Ibail  of  the  principal  for  the  same  debt  —  Other 
cases. —  Separate  suits  on  a  bond  were  brought  against  the 
principal.  A.,  and  the  surety,  B.,  and  A.  was  held  to  bail,  and 
gave  C.  as  surety  in  the  bail  bond.  D.  bought  the  judg- 
ments which  were  recovered  in  the  suits,  and  was  about  to 
proceed  against  B.,  when  he  filed  a  bill  and  offered  to  pay 
what  remained  due  on  the  judgment  against  him,  and  claimed 
to  be  subrogated  to  the  rights  of  the  creditor  against  C.  Held, 
the  right  of  subrogation  did  not  exist,  as  C.  had  not  been  fixed 
as  bail  when  B.  offered  to  pay  the  judgment.^  A.,  B.  and 
C.  being  joint  sureties,  judgment  was  rendered  against  them, 
which  became  a  lien  on  the  land  of  each.  Afterwards  A.  sold 
his  land  to  D.,  and  B.  and  C.  became  insolvent,  and  sold  their 
land  to  F.  Execution  was  issued  by  the  creditor  and  levied 
on  the  land  purchased  by  D.,  who  paid  the  entire  debt,  and 
requested  the  creditor  to  assign  the  judgment  to  him,  which 
request  was  refused.  D.  then  filed  his  bill  against  the  cred- 
itor, and  B.,  C  and  F.,  to  subject  the  land  sold  by  B.  and  C. 
to  F.  to  the  payment  of  two-thirds  of  the  debt  paid  by  him, 

1  Freeman  v.  Mebane,  3  Jones'  Eq.  who  has  funds  of  the  firm  in  his 
(N.  C.)  44.  For  other  cases  of  surety's  hands  sufiicient  to  pay  the  debt,  be- 
right  to  subrogation,  see  Silk  v.  Eyre,  fore  proceeding  against  property  con- 
Irish  Rep.  9  Eq.  393 ;  Wright  v.  Mor-  veyed  by  dead  partner  in  his  Hf  e-time 
ley,  11  Ves.  12.  Holding  that  an  ac-  as  indemnity  for  his  surety,  see  New- 
commodation  acceptor  of  a  bill  of  som  v.  MoLendon,  6  Ga.  393.  As  to 
exchange  is  not,  under  certain  pe-  right  of  guarantor  who  pays  de'ots  of 
culiar  circumstances,  entitled  to  sub-  a  firm  to  come  on  property  bought 
rogation  to  mortgage  for  indemnity  by  one  partner  with  supposed  profits 
of  accommodation  indorser  of  same  of  the  firm,  see  Greene's  Ex'rs  v. 
biU,  see  Gomez  v.  Lazarus,  1  Dev.  Eq.  Ferrie,  1  Des.  (S.  C.)  164. 
(N.  C.)  305.  Holding  that  a  creditor  2  Creager  v.  Brengle,  5  Harris  & 
of  a  partnership  can  be  compelled  to  Johns.  (Md.)  334 
proceed   against  surviving  partner, 
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and  it  was  held  he  was  entitled  to  the  relief  sought.  The 
court  said :  "  While  he  would  have  no  redress  at  law  in  such  a 
case,  equity,  in  furtherance  of  justice,  will  subrogate  him  to 
the  rights  of  his  grantor,  and  charge  the  land  bound  by  the 
lien  in  the  hands  of  the  other  sureties,  or  their  grantees,  who 
purchased  with  notice."  >  Judgment  was  recovered  against 
principal  and  surety  for  $1,900.  Property  of  the  surety  was 
sold  on  execution,  which  realized  $815.93,  which  was  applied 
on  the  judgment.  Afterward*  the  property  of  the  principal 
was  sold,  and  realized  enough  to  pay  the  balance  of  said  judg- 
ment, and  all  other  judgments,  against  the  principal  of  prior 
or  equal  date,  and  left  money  enough  in  the  hands  of  the 
creditor  to  repay  the  surety  the  amount  realized  from  the  sale 
of  his  property.  Eeld^  that  the  surety's  right  to  this  money 
was  superior  to  the  right  of  the  creditor  to  retain  it  to  pay  a 
subsequent  debt  due  by  the  principal  to  the  creditor.^ 

'  §  324.  When  creditor  entitled  to  securities  given  by  prin- 
cipal to  surety  for  his  indemnity. —  As  a  general  rule,  where 
a  surety,  or  a  person  standing  in  the  situation  of  a  surety,  for 
the  payment  of  a  debt,  receives  a  security  for  his  indemnity, 
and  to  discharge  such  indebtedness,  the  principal  creditor  is  in 
equity  entitled  to  the  full  benefit  of  that  security,  and  it  makes 
no  difference  that  such  principal  creditor  did  not  act  upon  the 
credit  of  such  security  in  the  first  instance,  or  even  know  of 
its  existence.     "  The  authorities  place  the  principle  upon  the 

1  Furnold  v.  The  Bank  of  the  State  a  surety  for  the  purchase  money  "who 
of  Missouri,  44  Mo.  336.  has  paid  the  same,  see  Rush  v.  The 

2  Hardoastle  v.  Commercial  Bank,  State,  20  Ind.  483.  For  a  case  decid- 
1  Har.  (Del.)  374 ;  National  Exchange  ing  that  under  its  peculiar  circum- 
Bank  v.  Silliman,  65  N.  Y.  475.  Hold-  stances  the  holder  of  a  bill  could  not 
ing  that  a  creditor  of  a  surety  is  en-  be  subrogated  to  a  mortgage  given 
titled  to  be  subrogated  to  a  judgment  for  the  indemnity  of  an  accommoda- 
whicli  the  surety's  property  has  paid,  tion  acceptor,  see  St.  Louis  Building 
in  preference  to  a  subsequent  cred-  &  Savings  Ass'n  v.  Clark,  36  Mo.  601. 
iter  to  whom  the  surety  has  assigned  For  a  peculiar  case  in  which  a  surety 
his  right  to  subrogation,  see  Huston's  was  held  entitled  to  subrogation  to  a 
Appeal,  69  Pa.  St  483,  overruhng  mortgage  given  by  the  principal  after 
Harrisburg  Bank  v.  German,  3  Pa  St.  the  surety  became  liable,  and  after 
300.  For  a  questionable  case,  holding  another  mortgage  on  the  same  prop- 
that  the  equity  of  a  purchaser  from  a  erty  for  a  less  number  and  aggregate 
purchaser  of  land  who  has  not  paid  amount  of  debts  had  been  canceled, 
for  it  has  a  prior  claim  on  the  land  to  see  Cory  v.  Leonard,  56  N.  Y.  494.     , 
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ground  that  as  the  security  is  a  trust  created  for  the  better 
securing  of  the  debt,  it  attaches  to  it,  and  hence  it  is  that  it 
may  be  made  available  by  the  creditor,  although  unknown  to 
him."  '■  The  right  of  the  creditor  is  the  same  when  the  secu- 
rity is  a  mortgage  or  other  lien  given  the  surety  by  the  prin- 
cipal after  the  principal  and  surety  have  both  become  bound, 
even  though  there  may  have  been  no  previous  agreement  that 
indemnity  should  be  given.^  To  entitle  the  creditor  to  enforce 
this  right  in  equity,  it  is  not  necessary  that  he  should  have 
exhausted  his  remedies  at  law  or  have  reduced  his  debt  to 
judgment.'  A  mortgage  given  by  the  principal  maker  of  a 
promissory  note  to  his  surety  on  the  note,  conditioned  that  the 
principal  will  pay  the  note  and  save  the  surety  harmless,  cre- 
ates a  trust  and  lien  which  subsists  after  the  creditor's  claim 
on  the  surety  for  the  payment  of  the  note  is  barred  at  law  by 
the  statute  of  limitations,  and  though  the  fee  of  the  mortgaged 
property  has  by  foreclosure  become  vested  in  the  surety.  The 
trust,  which  inures  to  the  benefit  of  the  creditor,  subsists  till 


1  Kramer  &  Eahm's  Appeal,  37  Pa. 
St.  71,  per  Thompson,  J.;  Curtis  v. 
Tyler,  9  Paige's  Cli.  432 ;  New  Lon- 
don Bank  v.  Lee,  11  Conn.  112 ;  Rice's 
Appeal,  79  Pa.  St  168 ;  Owens  u  MU- 
ler,  29  Md.  144;  Seibert  v.  True,  8 
Kan.  52 ;  Saylors  v.  Saylors,  3  Heisk. 
(Tenn.)  525 ;  Seibert  v.  Thompson,  8 
Kan.  65;  Branch  v.  The  Macon  & 
Brunswick  E.  E.  Co.,  2  Woods,  385 ; 
Alabama  Gold  Life  Ins.  Co.  v.  An- 
derson, 67  Ala.  425 ;  Daniel  v.  Hunt, 
77  Ala.  567;  Smith  v.  Gillam,  80  Ala. 
296 ;  Richards  v.  Yoder,  10  Neb.  429 ; 
Steams  v.  Bates,  46  Conn.  306 ;  In  re 
Fickett,  72  Me.  266 ;  Thornton  v.  Nat. 
Exch.  Bank,  71  Mo.  221 ;  Barton  v. 
Croydon,  63  N.  H.  417.  Where  prop- 
erty is  conveyed  to  sureties  to  indem- 
nify them  on  account  of  their  surety- 
ship, the  creditor  may  pursue  the 
property  in  their  hands  and  force 
them  to  apply  it  in  satisfaction  of 
the  debt,  although  the  personal  rem- 
edy against  them  is  barred  by  the 


statute  of  limitations.  Long  v.  Miller, 
93  N.  C.  227. 

2  Paris  V.  Hulett,  26  Vt  308 ;  Darst 
V.  Bates,  51  111.  439 ;  Saylors  v.  Say- 
lors, 3  Heisk.  (Tenn.)  525 :  Burroughs 
V.  United  States,  3  Paine,  569 ;  Haven 
V.  Foley,  18  Mo.  136 ;  Troy  v.  Smith, 
33  Ala.  469 ;  VaU  v.  Foster,  4  N.  Y. 
312;  Smith  v.  Gillam,  80  Ala.  296; 
McMuUen  v.  Neal's  Adm'r,  60  Ala. 
553;  Loehr  v.  Colborn,  92  Ind.  34. 
See,  also,  Ijames  v.  Gaither,  93  N.  C. 
358,  distinguished  in  Cooper  v.  Mid- 
dleton,  94  N.  C.  86 ;  Merrill  v.  Merrill, 
53  Vt  74;  Durham  v.  Craig,  79  Ind. 
117.  The  fact  that  the  surety  has 
conveyed  the  mortgaged  propierty 
given  to  secure  him  is  held  not  to 
defeat  the  equitable  rights  of  the 
creditor.  Hartford  &  N.  Y.  Trans- 
portation Co.  V.  First  Nat  Bank,  46 
Conn.  569. 

sSafEold  V.  Wade's  Ex'r,  61  Ala. 
314;  Kinsey  v.  McDearmon,  5  Cold. 
(Tenn.)  393;  Ray  ■;;.  Proflfet,  15  B.  J. 
Lea  (Tenn.),  517. 
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the  debt  is  paid,  and  may  be  enforced  against  any  one  who 
takes  the  property  with  notice.^  After  a  trust  of  this  kind  has 
been  created  it  cannot  usually  be  defeated  without  the  consent 
of  all  parties  in  interest,  unless  it  be  by  a  conveyance  to  a  lona 
fide  purchaser  without  notice.^  Special  circumstances  may 
create  an  exception  to  this  rule.  Thus  J.  mortgaged  certain 
real  estate  to  B.,  to  indemnify  him  for  drafts  which  he  ac- 
cepted as  J.'s  surety.  Afterwards  B.  mortgaged  to  Q.  all  his 
interest  in  the  property  mortgaged  to  him  for  indemnity,  to 
secure  a  loan  made  by  Q.  to  J.  It  was  the  intention  of  all  the 
parties  to  the  transaction  to  give  Q.  a  first  lien  on  the  prem- 
ises. J.  and  B.  were  then  both  solvent,  but  afterwards  failed> 
at  which  time  the  debt  of  Q.  was  unpaid,  as  were  the  accept- 
ances of  B.  under  the  original  niortgage.  Certain  holders  of 
such  acceptances  filed  a  bill  against  Q.  to  subject  the  mort- 
gaged premises  to  the  payment  of  the  acceptances  held  by 
them.  Seld,  they  were  not  entitled  to  relief.  The  first  mort- 
gage was  made  for  the  personal  security  of  B.,  and  while  J. 
and  B.  were  solvent  no  equities  arose  in  favor  of  the  acceptors, 
and  while  no  such  equities  existed  B.  had  a  right  to  surrender 
the  security  or  make  such  disposition  of  it  as  he  saw  proper.' 
Where  a  surety,  upon  the  conveyance  of  land  by  his  principal 
to  indemnify  him  against  his  contingent  liabilities,  substitutes 
his  own  note  for  that  of  his  principal,  the  original  liability  re- 
mains undischarged  and  the  creditor  is  held  entitled  to  avail 
himself  of  the  security,  which  he  may  enforce  whether  the 
surety  is  damnified  or  not.* 

§  335.  When  creditor  entitled  to  securities  given  by  prin- 
cipal to  surety  for  his  »ndemnity. —  If  the  principal  confesses 
a  judgment  in  favor  of  the  surety  for  his  indemnity,  and  the 
surety  afterwards  dies,  and  his  estate  is  thereby  discharged 

1  Eastman  v.  Foster,  8  Met  (Mass.)        2  Rqss  v.  Wilson,  7  Smedes  &  Mar. 

19.    Explaining  above  and  refusing  (Miss.)  753;  Carpenter  v.  Bowen,  43 

relief  to  creditor  where  there  was  still  Miss.  28. 

a  debt  due  from  principal  to  surety,        3  Jones  v.  Quinnipaick,  29  Conn.  25. 
see  First  Congregational  Society  v.        *  Matthews  v.  Joyce,  85  N.  C.  258. 

Snow,  1  Cush.  510.    To  same  effect  as  A  fund  set  apart  by  a  debtor  to  in- 

Eastman  v.  Foster,  where  principal  demnif  y  a   surety    will,  when   the 

conveyed  property  to  trustee  for  in-  surety's  liability  becomes  fixed,  be  ap- 

demnity  of   surety,  see    CuUum  v.  plied  to  the  payment  of  the  debt 

Branch  Bank  at  Mobile,  23  Ala,  797.  Tolle  v.  Boeckeler,  13  Mo.  App.  54. 
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from  liability,  it  has  been  held  that  the  creditor  is  nevertheless 
entitled  to  the  benefit  of  the  judgment.'  "Where  a  principal 
mortgaged  property  to  a  surety  for  his  indemnitj^,  and  also  to 
secure  a  debt  due  the  surety,  and  the  surety  afterwards  became 
insolvent  and  assigned  all  his  effects,  it  was  held  that  the 
creditor  (to  indemnify  the  surety  against  whose  debt  the  mort- 
gage had  been  given)  was  entitled  to  a  preference  in  the 
mortgaged  premises  over  the  assignee  holding  the  debt  due  from 
the  principal  to  the  surety,  also  secured  by  the  mortgage.^  A 
mortgage  was  given  a  surety,  by  the  principal,  to  secure  him 
against  loss  on  account  of  several  claims  for  which  he  was 
surety,  and  also  to  secure  a  debt  due  the  surety  by  the  princi- 
pal. The  surety  was  discharged  from  his  liability  as  such,  by 
time  given  the  principal.  Held,  that  the  proceeds  of  the  mort- 
gaged property  should  be  applied  fro  rata  to  the  payment  of 
aU  the  debts.'  A.  being  the  surety  of  B.  in  two  obligations, 
B.  entered  into  a  bond  with  C.  as  his  surety,  conditioned  to 
save  and  keep  harmless  A.  on  account  of  his  suretyship,  and 
to  obtain  his  release  from  the  two  obligations.  A.  was  sued 
on  the  obligations,  and  judgment  was  recovered  against  him, 
and  he  being  insolvent,  the  bond  of  indemnity  was  assigned  to 
the  creditor,  and  he  sued  0.  on  it,  claiming  that  it  was  a  fund 
in  the  hands  of  A.  for  the  payment  of  the  debt,  which  he  was 
entitled  to  reach.  The  court  said  that  the  bond  of  indemnity 
was  not  given  simply  for  the  personal  indemnity  of  the  surety, 
for  the  release  of  the  two  obligations  could  not  be  obtained 
without  the  consent  of  the  creditor,  and  as  the  two  obligations 
had  not  been  released,  it  was  held  the  bond  of  indemnity  was 
forfeited,  and  the  creditor  might  recover  on  it  against  C*  When 
a  mortgage,  given  by  a  principal  to  his  surety  for  indemnity, 
is  informally  assigned  by  the  surety  to  the  creditor,  such  as- 
signment will  be  upheld  in  equity.'    A.  guarantied  the  debt  of 

•  Crosby  v.  Crafts,  5  Hun  (N.  Y.),  security  does  not  depend  upon  the 

327.    To  a  similar  effect,  and  holding  liability  of  the  surety  to  be  damni- 

that  surety  may,  before  paying  the  fied,  see  Ohio  Life  Ins.  Co.  v.  Led- 

debt,  assign  such  a  judgment  to  th:i  yard,  8  Ala.  866. 

creditor,  and  that  the  creditor  may  3  Helm's  Adm'r  u  Young,  9  B.  Mon. 

enforce  it,  see  Bank  v.  Douglass,  4  (Ky.)  394. 

Watts  (Pa.),  95.  ^  King  v.  Harman's  Heirs,  6  La. 

2  Ten  Eyck  v.  Holmes,  3  Sandf .  Ch.  (Curry),  607. 

428.    To  a  similar  effect,  and  holding  « Carlisle  w  Willdns' Adm'r,  51  Ala. 

that  the  right  of  the  creditor  to  the  371. 
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B.  by  parol,  and  B.  placed  in  A.'s  hands  collaterals  for  his  in- 
demnity, from  which  A.  realized  a  sum  in  money.  The  cred- 
itor sued  A.  for  the  debt.  Held,  he  could  not  recover  on  the 
guaranty,  because  of  the  Statute  of  Frauds,  but  could  recover 
for  money  had  and  received,  to  the  extent  of  the  money  re- 
ceived by  A.  as  above.^  Where  joint  judgment  is  recovered 
against  principal  and  surety,  and  the  lands  of  the  principal  are 
sold  at  sherifE's  sale,  and  the  proceeds  applied  to  the  payment 
of  such  judgment,  the  judgment  creditors  of  the  surety  have 
an  equity  to  be  subrogated,  as  against  the  principal,  to  the 
debt  thus  created  against  the  principal  and  in  favor  of  the 
surety,  and  to  the  lien  of  the  judgment  against  the  principal 
and  surety,  and  to  have  priority  of  claim  in  the  order  of  their 
respective  judgments  to  the  extent  that  they  were  deprived  of 
the  proceeds  of  the  surety's  lands  by  reason  of  the  judgment 
against  the  principal  and  surety.  "  Where  the  joint  debt 
ought  to  be  paid  by  One  of  the  debtors,  a  court  of  equity  wiU 
.so  marshal  the  securities  as  to  compel  the  joint  creditors  to 
have  recourse  to  that  debtor,  so  as  to  leave  the  estate  of  the 
other  open  to  the  claims  of  his  individual  creditors ;  or,  if  the 
joint  creditor  has  already  appropriated  the  latter  fund,  it  will 
permit  the  several  creditors  to  come  in  jpro  tanto,  by  way  of 
subrogation,  upon  the  fund  which  ought  to  have  paid  the  joint 
debt."  ^  Where  a  debtor  conveyed  to  trustees  certain  prop- 
erty for  the  indemnity  of  various  sureties  of  his  who  were 
bound  for  different  debts,  it  was  held  that  one  of  the  creditors 
might,  in  his  own  name,  sustain  a  suit  in  chancery  for  the  dis- 
tribution of  the  property  against  all  other  parties  concerned.' 
Where  the  guardian  of  several  wards  gave  a  separate  bond  to 
each  ward,  with  different  sureties  on  each  bond,  and  conveyed 
to  each  of  the  sureties  separately  different  pieces  of  property 
for  their  indemnity,  it  was  held  that  the  wards  could  not  bring 
a  joint  suit  against  the  sureties  jointly  for  subrogation.* 

§  326.  Creditor  cannot  avail  himself  of  personal  indem- 
nity given  surety  unless  surety  could  have  done  so.—  The 
right  of  the  creditor  to  reach  securities  provided  by  the  prin- 
cipal for  the  indemnity  of  the  surety  depends  in  many  cases 

'  1  Jack'v.  Morrison,  48  Pa.  St  113.  3  Bank  of  United  States  v.  Stewarfc 

2  Neffi  V.  Miller,  8  Pa.  St.  347.  4  Dana  (Ky.),  37. 

1  Norton  v.  Miller,  35  Ark.  108. 
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on  the  terms  of  the  agreement  for  indemnity,  and  the  time 
when  such  right  of  the  creditor  is  sought  to  be  enforced.  The 
law  on  this  subject  has  been  well  summarized.  "The  ex]fceH,t 
of  the  burdens,  trusts  and  conditions  annexed  to  a  grant  is  tci 
be  learned  by  reading  the  instrument  and  gathering  fi^m  it 
its  intent  and  purpose.  .  .  ^  In  subrogating  .  ,■  ,  the 
creditor  to  the  surety's  place  as  to  any  indemnity  given  him, 
there  can  be  neither  increase  nor  diminution  of  rights  as  they 
actually  existed  in  favor  of  the  surety.  If,  therefore,  the  in- 
demnity is  against  a  contingent  liability,  there  can  be  no  sub- 
stitution until  the  liability  has  become  absolute.  ...  If 
a  mortgage  or  other  security  is  given  to  the  surety,  not  to  se- 
cure the  debt  or  provide  a  fund  for  its  payment,  but  to  save 
harmless  from  a  contingent  liability  or  loss,  that  contingency 
must  come  or  the  injury  be  sustained  before  a  right'  to  the 
indemnity  inures  to  the  creditor.  Where  the  contract  is  for 
the  personal  benefit  of  the  surety,  in  opposition  to  the  idea  of 
a  pledge  for  the  debt  or  providing  means  for  its  payment,  the 
creditor  can  claim  only  such  rights  and  remedies  as  the  surety 
had.  If  he  has  not  been  damnified  and  the  conditions  of  the 
mortgage  or  other  contract  of  indemnity  are  unbroken,  the 
surety  himself  could  assert  no  remedy,  nor  could  the  creditor 
-claiming  through  him  and  in  his  stead  have  substitution-. 
.  .  .  If,  however,  the  principal  has  assigned  a  fund  for  the 
payment  of  the  debt  and  the  surety  pays  it,  he  is  entitled  to 
reimbursement  out  of  the  fund." '  Where  a  debtor  mort- 
gaged property  to  his  indorser  to  indemnify  him  against  lia- 
bility on  his  indorsement,,it  was  held  that  the  creditors  could 
not  in  chancery  have  the  mortgage  foreclosed  where  no  judg- 
ment has  been  rendered  against  either  principal  or  surety,  and 

-    '  Osborn  v.  Noble,  46  Miss.  449,  per  Smith  v.  GiUam,  80  Ala.  296,  overrul- 

Simrall,  J.,  where  a  creditor  was  held  ing  Watson  v.  Eose's  Ex'rs,  51  Ala. 

not  entitled  to  subrogation  to  a  fund  292,  in  which  latter  case  it  was  held 

provided  for  the  personal  indemnity  that  a  creditor  whose  debt  was  ex- 

of  tlie  surety.    To  similar  eflfeot,  see  tinguished  was  not    entitled  to  be 

Homer  v.  Savings  Bank,  7  Conn.  478.  subrogated  to  indemnity  of  surety. 

See,  also.  Van  Orden  v.  Durham,  35  See  on  this  subject,  generally,  as  to 

CaL  136.    Holding  that  there  is  no  the  right  of  the  creditor  to  be  subro- 

distinction  in  principle,  whether  the  gated  to   the   benefit   of   securities 

mortgage  or  other  hen  is  held  by  the  taken  from  the  debtor,  Forrest's  Ex'rs 

creditor  himself  or  by  a  surety,  see  f.  Luddington,  68  Ala.  1. 
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both  were  solvent.  The  court  said  the  mortgage  was  not 
given  to  secure  the  debt  nor  to  raise  a  fund  for  its  payment, 
or  the  mortgagee  might  be  held  to  be  a  trustee  for  the  cred- 
itors; and  proceeded  as  follows:  The  creditors  "geek  in  this 
case  to  be  substituted  to  the  rights  of  .  .  .  (the  surety) 
in  a  contract  made  with  him  personally  for  his  own  benefit, 
and  they  can  only  claim  such  rights  as  have  inured  to  him ;  he 
has  not  been  damnified;  the  conditions  of-  the  mortgage  are 
unbroken  as  to  him ;  he  can  yet  assert  no  claim  under  them, 
nor  could  .  .  .  (the  creditors)  by  being  substituted  to  his 
place."  1 

§  337.  Creditor  cannot  avail  himself  of  indemnity  given 
surety  by  a  stranger  or  co-surety. —  While  as  a  general  rule 
a  security  given  by  a  principal  to  his  surety  operates  eo  instanti 
as  a  security  to  the  creditor  for  the  payment  of  the  debt,  yet 
it  is  held  that  where  such  security  is  given  by  a  stranger  to 
the  surety,  and  not  for  the  payment  of  the  debt^  a  trust  does 
not  attach  in  favor  of  the  creditor  and  he  cannot  be  subrogated 
to  the  surety's  rights.  Where  the  security  was  given  bj"" 
the  principal's  wife,  it  was  held  that  she  was  a  stranger  to  the 
debt  within  the  meaning  of  the  rule.^  And  where  a  surety 
against  whom  judgment  had  been  rendered  was  insolvent,  it 
was  held  that  the  creditor  could  not  subject  property  mort- 
gaged to  the  surety  by  a  daughter  of  the  principal  to  indem- 
nify and  save  him  harmless,  when  it  was  not  the  intention 
that  such  property  should  be  applied  to  the  payment  of  the 

•  Ohio  Life  Ins.  &  Trust  Co.  v.  enforcement  on  default  in  its  pay- 
Reeder,  18  Ohio,  35.  To  the  same  ef-  ment ;  in  other  words,  it  must  be  ex- 
f ect,  where  a  trust  deed  was  given  px-essed  to  be  for  the  security  of  the 
conditioned  for  the  indemnity  of  the  debt,  and  to  be  enforceable  for  its 
surety  in  case  judgment  was  had  payment ;  or  otherwise  it  will  not  be 
against  him,  and  no  judgment  was  held  to  be  enforceable  in  behalf  of 
rendered,  but  both  principal  and  the  creditor.  And  even  if  the  se- 
surety  were  discharged  in  bant-  curity  is  conditioned  for  payment  of 
ruptcy.  Bush  v.  Stamps,  26  Miss.  463 ;  the  debt,  but  stipulates  for  its  en- 
Bibb  V.  Martin,  14  Smedes  &  Mar.  forcement  in  a  specified  contingency, 
(Miss.)  87.  The  rule  deducible  from  it  will  be  held  to  be  a  mere  indem- 
the  Mississippi  decisions  is  thus  stated  nity  to  the  surety,  and  only  enforce- 
in  Pool  V.  Doster,  59  Miss.  358,  268 :  able  as  such  according  to  its  terms." 
"  That  to  make  a ;  ecurity  available  to  2  Taylor  v.  Farmers'  Bank  of  Ken- 
the  creditor,  it  must  be  conditioned  tucky,  87  Ky.  898. 
for  the  payment  of  the  debt,  and  for 
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debt.'  Where  one  of  two  sureties  gives  a  mortgage  of  his 
real  estate  to  his  co-surety  to  protect  him  against  loss  by 
reason  of  his  suretyship,  it  is  hel  d  that  a  creditor  of  the  prin- 
cipal is  not  entitled  to  be  subrogated  in  place  of  the  co-surety 
and  enjoy  the  benefit  of  the  mortgage.  The  court  said  there 
was  a  distinction  between  the  rights  of  the  creditor  where  the 
principal  furnishes  the  securities  to  the  surety,  and  where  they 
were  furnished  by  one  co-surety  to  the  other.^ 

§  328.  Creditor  cannot  Ibe  subrogated  to  personal  indem- 
nity of  surety  after  surety  is  discharged. —  "Where  the  secu- 
rity is  merely  personal  to  the  surety,  and  cannot  be  construed 
as  a  pledge  for  the  security  of  the  debt,  if  the  surety  is  dis- 
charged from  liability  the  creditor  cannot  afterwards  take 
anything  by  subrogation  to  his  rights.  The  obvious  reason  for 
this  rule  is  that  the  surety  being  discharged  cannot  be  damni- 
fied, and  the  creditor  claiming  only  through  the  surety,  and 
occupying  his  place,  can  have  no  greater  rights  than  he.  If, 
on  the  other  hand,  the  security  is  a  pledge  for  the  payment  of 
the  debt  as  well  as  a  personal  indemnity  for  the  surety,  the 
discharge  of  the  surety  will  not  deprive  the  creditor  of  a  claim 
on  the  security  for  the  payment  of  the  debt.  This  result  is 
not  in  such  case  due  to  a  subrogation  of  the  creditor  to  the 
rights  of  the  surety,  but  to  the  fact  that  the  principal  has 
created  a  trust  fund  for  the  payment  of  the  debt,  and  the  cred- 
itor may  enforce  such  trust  notwithstanding  the  discharge  of 
the  surety.  Certain  parties  became  sureties  of  another  on 
notes  for  property  purchased,  and  took  a  chattel  mortgage 
from  their  principal  for  indemnity  against  loss  on  account  of 
that  and  other  suretyship  obligations  assumed  by  them  for  the 
principal.  The  principal  purchased  more  goods  from  the  cred- 
itor upon  the  representation  that  he  would  get  the  notes  of 
the  sureties  for  both  purchases,  and  the  creditor  thereupon 
canceled  the  notes  which  the  sureties  had  signed,  and  bills 
were  sent  to  the  sureties  for  the  whole  amount  of  the  pur- 
chases, which  they  refused  to  accept.  Held,  that  the  sureties 
being  discharged  the  creditor  could  not  be  subrogated  to,  and 
enforce  the  mortgages  given  for,  their  personal  indemnity.'  A 

IMacklin   u    Northern    Bank    of        2  Hampton  «.  Phipps,  108  U.  S.  360. 
Kentucky,  83  Ky.  314.  a  Constant  v.  Matteson,  £3  IlL  546. 
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surety  received  a  promissory  note  from  the  principal  as  an 
indemnity  against  loss  from  an  indorsement.  This  note  he 
afterwards  handed  over  to  the  creditor  as  a  collateral  security 
for  the  debt,  and  the  creditor  brought  suit  on  it.  Pending 
such  suit  the  statute  of  limitations  became  a  bar  to  a  recovery 
against  the  surety  on  the  note  which  he  had  indorsed.  This 
fact  was  pleaded  puis  darrein  continuance,  and  it  was  held 
that  as  the  creditor  took  the  note  as  collateral  security  merely, 
and  stood  in  the  place  of  the  surety,  and  the  surety  had  been 
released  from  liability  and  could  not  recover  on  the  note  for 
his  indemnity,  the  creditor  could  not  recover  on  it.'  "When 
the  rents  arising  from  certain  property  were  pledged  to  a 
surety  for  the  payment  of  the  debt,  and  the  surety  afterwards 
became  invested  with  the  legal  title  to  the  property,  it  was 
held  that  the  pledge  was  merged  and  could  not  afterwards  be 
asserted  by  the  creditor.^ 

§  339.  General  principles  of  snlbrogation  —  Miscellaneous 
cases  illustrating  doctrine  of  subrogation. —  The  doctrine 
of  subrogation  of  securities  presupposes  an  existing  indebted- 
ness, and  it  can  only  be  invoked  by  one  under  liability.'  To 
entitle  a  surety,  who  has  paid  his  principal's  debt,  to  be  sub- 
rogated to  the  creditor's  securities,  it  is  immaterial  whether 
the  creditor  could  or  could  not  have  collected  of  the  principal.* 
"Where  a  surety  is  entitled  to  subrogation  upon  payment  of 
the  debt,  he  may  compel  the  creditor  to  execute  and  file  a 
transfer  of  his  securities,  to  be  delivered  to  him  upon  pay- 
ment.»  On  the  ground  that  a  surety  to  a  note  who  pays  an 
amount  due  thereon  becomes  subrogated  to  aU  the  rights  of 
the  holder  thereof,  it  is  held  that  the  surety  may  be  subro- 
gated to  the  holder's  right  of  estoppel.*  The  right  of  a  surety 
who  has  paid  his  principal's  debt  to  be  subrogated  to  the 
rights,  liens  and  securities  of  the  creditor  can  only  be  asserted 

1  EusseU  -u  La  Eoque,  13  Ala.  149.  2Eankin  v.  "Wilsey,  17  Iowa,  463. 

For  other  oases  holding  that,  when  3  Bank  of  MobUe  v.  Mobile  &  Ohio 

surety  is  discharged,  creditor  cannot  E.  R  Co.,  69  Ala.  305. 

enforce  a  secitrity  given  for  his  in-  *  Conner  v.  Howe,  35  Minn.  518. 

demnity,  see  Havens  v.  Foudry,  4  5  Knoblauch  v.  Foglesong,  37  Minn. 

Met.  (Ky.)  247 ;  Bank  of  Virginia  v.  330. 

Boisseau,  13  Leigh  (Va.),  387;  Hope-  sCampbeU    v.   Goodall,   8  Bradw. 

well  V.  Bank  of  Cumberland,  10  Leigh  (HL  App.)  366. 
(Va.),  206. 
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by  a  civil  action  commenced  by  service  of  summons.'  A  surety 
on  an  appeal  bona  has  a  right  to  be  subrogated  to  the  lien  of 
the  judgment  appealed  from  and  paid  by  him ;  ^  and  his  equi- 
ties are  held  superior  to  those  of  a  purchaser  in  good  faith 
who  buys  the  land  on  which  the  judgment  is  a  lien  after  the 
execution  of  the  appeal  bond.''  A  surety  for  church  trustees 
on  their  note  for  the  payment  of  money  advanced  to  build 
the  church,  who  pays  the  obligation  of  his  principal,  is  en- 
titled to  be  subrogated  to  the  rights  of  the  trustees  to  subject 
the  church  to  the  payment  of  the  debt.* 


1  Calvert  v.  Peebles,  82  N.  C.  334. 

2  Burgett  V.  Paxton,  99  111.  288. 

3  Peirce  v.  Higgins,  101  Ind.  178. 
^Bushong  V.  Taylor,  82  Mo.   660. 

The  doctrine  that  a  surety,  or  one 
standing  in  that  relation,  who  has 
paid  his  principal's  debt,  is  entitled  to 
be  subrogated  to  aU  the  rights,  reme- 
dies, liens,  secui'ities  and  equities  of 
the  creditor,  is  firmly  established  in 
equity  jurisprudence,  and  is  appli- 
cable to  every  variety  of  cases.  See, 
generally,  miscellaneous  cases  fur- 
ther illustrating  the  subject  of  this 
chapter,  Lachenmeyer  v.  Fogarty, 
112  111.  572;  Darst  v.  Bates,  95  111. 
493;  Moore  v.  Tophflf,  107  IlL  241; 
Eice  V.  Eice,  108  111.  199 ;  Babcock  v. 
Blanchard,  86  111.  165;  Eicheson  v. 
Crawford,  94  ILL  165 ;  Callaway  Co. 
Savings  Bank  v.  Terry,  18  Mo.  A  pp. 


99 ;  Bauer  v.  Gray,  18  Mo.  App.  164 ; 
Eubey  v.  Watson,  23  Mo.  App.  428 ; 
May  V.  Burk,  80  Mo.  675 ;  Logan  v. 
Mitchell,  67  Mo.  524;  Sawyers  v. 
Baker,  72  Ala.  49;  Dodd  v.  Wil- 
son, 4  Del.  Ch.  399;  Magee  v.  Mc- 
Manus,  70  Cal.  558 ;  Eiemer  v.  SchHtz, 
49  Wis.  273 ;  German  Am.  Savings 
Bank  v.  Fritz,  68  Wis.  890 ;  Smith  v. 
Hurltin,  124  Ind.  434;  Eodenburger 
V.  Bramblett,  78  Ind.  213;  Gerben 
V.  Sharp,  72  Ind.  553 ;  Vert  v.  Voss, 
74  Ind.  565 ;  Rice  v.  Morris,  82  Ind. 
204 ;  Duncan,  Fox  &  Co.  v.  North  & 
South  Wales  Bank,  Law  Rep.  (6  H. 
of  L.  App.  Cases),  1 ;  Osborne  v. 
Smith  (Cir.  Ct.  D.  Minn.),  18  Fed. 
Rep.  126 ;  Torp  v.  Gulseth,  37  Minn. 
135 ;  Wilson  v.  Burney,  8  Neb.  39 ; 
Lynch  v.  Hancock,  14  S.  C.  66 ;  Eid- 
son  V.  Huff,  29  Gratt.  (Va.)  338. 
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§  330.  How  payments  made  by  the  principal  should  be 
applied. —  When  the  liability  of  a  surety  or  guarantor  is  for 
the  debt  of  another,  such  liability,  of  course,  ceases  upon  the 
payment  of  the  debt.'  With  reference  to  the  application  of 
payments,  the  general  and  well-known  rule  is  that  a  debtor 
who  owes  several  debts  to  the,  same  creditor  has  the  right,  at 
the  time  of  making  a  payment,  to  apply  it  to  any  one  of  the 
debts  he  pleases.  If  he  makes  no  appropriation  of  a  general 
payment,  the  creditor  may  apply  it  as  he  sees  fit.^   And  where 


1  Petefish,  Skiles  &  Co.  v.  Watkins, 
134  111.  384. 

2Pelzer,  Rodgers  &  <Jo.  v.  Stead- 
man,  33  8.  C.  279.  Defendants  guar- 
antied the  payment  of  all  drafts,  at 
maturity,  which  should  be  drawn  by 


the  agent  of  the  Guano  Company  in 
New  York ;  the  amount  guarantied 
at  any  one  time  not  to  exceed  $18,000. 
The  agent  drew  a  draft  for  |13,000  on 
the  company,  and  shortly  afterwards 
another  draft  for  $8,000  to  the  order 


§  330.]  PAYMENT   BT    SUEETT.  481 

it  is  not  appropriated  by  either  the  debtor  or  the  creditor,  the 
law  will  apply  it  according  to  the  justice  and  equity  of  the 
case.  The  mere  fact  that  there  is  a  surety  for  one  of  the  debts 
will  not  make  any  difference  in  this  rule  when  a  payment  is 
made  by  the  principal.^  "Where  the  principal  debtor  pays 
part  of  the  principal  sum  due  and  the  whole  of  a  highly  usuri- 
ous rate  of  interest  stipulated  for,  the  surety  is  bound  by  this 
application  of  payment.^  "Where  a  mortgage  or  other  se- 
curity is  given  by  a  principal  to  secure  several  debts  due  one 
creditor,  for  one  of  which  debts  a  surety  is  hable,  and  there 
is  no  agreement  nor  anything  to  indicate  the  intent  of  the 
parties  as  to  how  the  proceeds  of  the  security  shall  be  ap- 
plied, the  creditor  may  apply  such  proceeds  to  the  payment 
of  the  debts  for  which  the  surety  is  not  liable.^  Where  three 
notes  are  secured  by  a  trust  deed,  and  the  two  first  due  are 
also  signed  by  a  surety,  the  creditor  may,  after  the  maturity 
of  an  the  notes,  apply  the  proceeds  of  the  trust  premises  to 
the  payment  of  the  note  last  due  on  which  there  is  no  surety. 
The  fact  that  he  required  sureties  on  the  two  first  notes  was 
evidence  that  he  was  not  satisfied,  with  the  security  of  the 
trust  deed.*  Principal  and  surety  were  liable  for  a  debt,  and 
afterwards  the  principal  obtained  further  advances  from  the 
creditor,  at  the  same  time  depositing  with  him  certain  copper  to 

of  the  same  payees.  After  both  drafts  application  of  payments  the  law  gen- 
had  been  protested  the  payees  noti-  erally  favors  a  surety.  Bond  v.  Arm- 
fled  their  New  York  agents  who  held  sti'ong,  88  Ind.  65. 
the  drafts  that  a  payment  of  $2,144  2  Allen  v.  Jones,  8  Minn.  202. 
had  been  made  which  was  to  be  cred-  '  Stamford  Bank  v.  Benedict,  15 
ited  on  the  $8,000  draft,  which  was  Conn.  437 ;  Martin  v.  Pope,  6  Ala. 
done.  It  appeared  that  no  apphca-  532 ;  Gaston  v.  Barney,  11  Ohio  St. 
tion  was  made  at  the  time  of  pay-  506. 

ment  by  the  debtor,  and  that,  though  <  Mathews  v.  Switzler,  46  Mo.  301. 

the  application  by  the  creditor  was  But  where  the  notes  secured  by  the 

made  after  suit  brought  on  the  $13,000  mortgage  are  part  those  of  the  mort- 

draft,  it  was  done  as  soon  as  possible,  gagor   alone,  on  which   there  is    a 

and  it  was  held  that  the  creditor  had  surety,  and  part  those  of  the  mort- 

the  righ£  to  make  the  application,  gagor  and  another,  on  which  there  is 

Bank  of  California  v.  Webb,  94  N.  Y.  no  surety,  it  has  been  held  that  the 

467,  aflSrming  16  J.  &  S.  (N.  Y.  Super,  proceeds  must  be  applied  to  the  pay- 

Ct.)  175.  ment  of  the  notes  on  which  there  is 

•  Allen    V.   Culver,   3   Denio,  284 ;  a  surety.    Merrimack  County  Bank 

Pemberton  v.  Oakes,  4  Russ.   154 ;  v.  Brown,  13  N.  H.  320. 
Harding  v.  Tiflft,  75  N.  Y.  461.    In  the 
31 
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secure  Ms  indebtedness,  but  without  specifying  what  indebted- 
ness. The  principal  failed,  and  the  creditor,  against  the  ob- 
jection of  the  surety,  applied  the  proceeds  of  the  copper  to 
the  payment  of  the  subsequent  advances.  Meld,  he  might 
lawfully  do  so.  As  the  principal  made  no  application  of  the 
payment,  the  creditor  had  the  right  to  apply  it  as  he  pleased, 
"  upon  the  ordinary  principle  which  entitles  a  creditor,  in  the 
absence  of  any  direction  from  the  debtor  paying,  to  apply  the 
money  he  receives  ,to  whichever  of  several  debts  arising  he 
pleases." '  Where  part  of  a  guaranty  was  as  follows :  "  I  guar- 
anty to  you  the  payment  of  any  debt  which  he,  the  principal, 
may  contract  with  you  from  time  to  time,  as  a  running  bal- 
ance of  account,  to  any  amount  not  exceeding  4:001."  and  the 
principal  became  indebted  in  6251.,  and  afterwards,  by  com- 
position with  his  creditors,  paid  enough  to  reduce  the  whole 
claim  to  356Z.,  it  was  held  that  the  guarantor  was  entitled  to 
a  ratable  proportion  of  the  dividend  paid  by  the  debtor,  and 
was  only  liable  for  so  much  of  the  400Z.  as  remained  after  de- 
ducting such  proportion.^  It  has  also  been  held  that  the  as- 
signee of  two  Judgments  from  different  plaintiffs  against  the 
same  defendant,  on  the  older  of  which  judgments  there  is  a 
surety,  and  on  the  younger  of  which  there  is  none,  must  apply 
the  money  raised  by  the  sheriff  from  a  sale  of  the  defendant's 
property  to  the  discharge  of  the  older  judgment.'  An  agree- 
ment between  principal  and  surety  that  a  payment  by  the 
principal  shall  be  apphed  to  the  note  on  which  the  surety  is 
liable  will  not  prevent  its  application  by  the  creditor,  who  had 
no  notice  of  the  agreement,  to  another  note.* 

§  331.  How  the  law  will  apply  payments  in  certain  cases. 
Where  neither  the  principal  debtor  nor  the  creditor  applies 
the  payment,  the  law  will  apply  it  according  to  the  justice  of 
the  case.  A  principal  owed  the  creditor  for  rent  for  three 
years,  the  rent  of  the  first  year  being  secured  by  bond  with 
surety.  The  creditor  owed  the  principal  on  an  account  run- 
ning through  the  three  years,  the  account  of  the  fifst  year 
being  less  than  that  year's  rent ;  and  the  whole  account  being 

iPer  Dr.  Lushington,  in  The  Bank        2  Bard  well  v.  Lydall,  7  Bing.  489; 
of  Bengal  v.  Radakissen   Mitter,  4    Id.,  5  Moore  &  Payne,  327. 
Moore's  Privy  Council  Cas.  140.  3  Simmons  v.  Gates,  56  Ga  609. 

4  Harding  v.  TiSt,  75  N.  Y.  461. 
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larger.  Held,  the  whole  account  should  be  first  appropriated 
to  the  first  year's  rent.  The  court  said  that  where  the  parties 
made  no  application  of  payments,  the  law  would  generally 
appropriate  them  to  the  oldest  indebtedness.'  Where  an  ac- 
count is  delivered  by  an  agent,  in  which  he  charges  himself 
with  a  balance,  and  he  continues  to  receive  money  for  his 
principal,  his  subsequent  payments  are  not  necessarily  to  be 
applied  to  the  extinction  of  the  previous  balance  where  the 
subsequent  receipts  are  equal  to  the  subsequent  payments; 
and  the  court  left  it  to  the  jury  to  say,  under  all  the  circum- 
stances, how  the  payments  should  be  applied.'^  Security  was 
given  by  a  surety  for  goods  to  be  supplied  to  his  principal,  it 
being  stipulated  that  the  security  should  not  apply  to  a  then 
existing  debt.  Goods  were  subsequently  supplied  to  the  prin- 
cipal, and  payments  made  by  him  from  time  to  time,  in  re- 
spect to  some  of  which  a  discount  was  allowed  for  prompt 
payment.  There  was  no  express  evidence  of  application  of 
payments  by  any  one ;  but  the  court  thought,  from  the  course 
of  dealing,  that  the  intention  was  to  apply  the  payments  to 
the  latter  items  for  which  the  surety  was  liable,  and  it  was 
held  that  they  should  be  so  applied.'  "Where  a  county  col- 
lector owed  sums  both  for  a  preceding  as  well  as  the  last 
official  year,  and  after  the  close  of  his  last  year  paid  to  his 
successor  a  sum  of  money  less  than  his  entire  indebtedness, 
and  there  is  nothing  to  show  whence  the  money  was  derived 
or  whether  it  was  received  by  him  during  either  of  his  official 
years,  and  no  application  of  the  payment  was  made  by  either 
debtor  or  creditor,  it  was  held  that  the  law  would  apply  it  to 
the  oldest  debt,  in  the  absence  of  any  equity  in  favor  of  third 
parties  requiring  a  different  application.* 

§  333.  What  will  amount  to  payment — Special  instances. 
Questions  sometimes  arise  as  to  what  constitutes  payment  of 
the  debt.     It  has  been  held  that  a  levy  of  an  execution  on 

'  Hollister  u  Davis,  54  Pa  St.  508.  v.  Oakes,  4  Russ.  154.    And  see  Par- 
Holding  that  where  no  application  dee  v.  Markle,  111  Pa.  St  548. 
has  been  made,  and  there  is  a  run-  2  Lysaght    v.    Walker,     5     Bligh 
ning  account,  ard  payments  made  (N.  R.),  1. 

from  time  to  time,  the  first  payments  sjiaryatts  v.  White,  S  Starkie,  101. 

made  will  be  applied  to  the  oldest  ^  Frost  i;.  Mixsell,  38  N.  J.  Eq.  586. 
item  of  indebtedness,  see  Pemberton 
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property  of  the  principal  and  advertising  it  for  sale  is  not  such 
a  satisfaction  of  the  debt  as  wiU  prevent  a  levy  on  property  of 
the  surety  for  the  same  debt.*  But  it  has  been  held  that  the 
imprisonment  of  the  principal  on  execution  for  the  debt  is,  so 
long  as  it  continues,  a  satisfaction  of  the  debt,  which  bars  the 
creditor  for  that  time  from  all  other  remedy  therefor.^  If 
the  holder  of  a  note  agree  to  release  the  principal  upon  pay- 
ment of  one-half  the  amount  due,  and  such  payment  is  made, 
neither  the  principal  nor  surety  is  discharged  from  the  bal- 
ance of  the  note  because  there  is  no  consideration  for  the 
agreement.'  "Where  a  party  signs  a  note  for  a  certain  amount, 
for  one-half  of  which  he  is  principal  and  for  the  other  half 
surety,  payment  by  him  of  the  half  for  which  he  is  principal, 
and  a  receipt  by  the  creditor  in  fuU  for  such  half,  does  not 
discharge  him  from  the  other  half.^  It  has  been  held  that,  if 
a  party  guaranty  a  mortgage  and  die,  and  the  mortgage  after- 
wards becomes  the  property  of  his  estate,  the  guaranty  is  ex- 
tinguished, and  cannot  thereafter  be  enforced  if  assigned  by 
the  administrator  of  the  estate  to  a  third  person."  Where  a 
surety  pays  the  creditor  a  certain  amount  to  release  him  from 
obligation  as  such,  the  amount  so  paid  cannot  be  applied  as  a 
payment  on  the  debt  in  favor  of  the  principal.*  A  surety  may 
pay  the  debt  for  which  he  is  contingently  liable,  so  as  to  sat- 
isfy the  requirements  of  section  19  of  the  United  States  bank- 
rupt act,  by  giving  his  individual  note  therefor,  if  such  note  is 
expressly  received  as  payment."  The  acceptance  of  a  new 
security  for  an  existing  debt  does  not  operate  as  a  payment 
unless  so  intended  by  the  parties.^  Collateral  given  by  a  surety 
for  his  share  of  a  note  is  held  not  such  a  payment  as  will  dis- 
charge a  co-surety  who  had  already  paid  half  the  note  and 
taken  a  receipt  stating  it  to  be  a  full  discharge,  if  the  balance 
was  paid  by  the  other  surety.'    Where  the  principal  maker 

1  Fuller  V.  Loring,  42  Me.  481.    To  sPeer  v.  Kean,  14  Mich.  354. 

same  effect,  where  creditor  distrained  '  In  re  Morrill,  2  Saw.  356.    See, 

property  of  principal  for  rent,  see  on  this  subject,  what  has  been  held 

King  V.  Blaokmore,  72  Pa.  St.  347.  to  amount  to  a  payment,  Taylor  v. 

2Koening  v.  Steokel,  58  N.  Y.  475.  Lohman,  74  Ind.  418. 

sObemdorffuUnionBank,  81  Md.  SKemmerer's  Appeal,  102  Pa.  St 

136.  558. 

*  Sterhng  v.  Stewart,  74  Pa.  St.  445.  9  Aldrich  v.  Blake,  134  Mass.  583. 

s  Fluck  V.  Hager,  51  Pa  St  459. 
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of  a  note  past  due,  without  the  knowledge  or  consent  of  his 
sureties  thereon,  borrowed  money  upon  a  new  note  with  other 
sureties  for  the  purpose  of  taking  up  the  first  note,  with  the 
understanding  that,  when  so  taken  up,  it  should  be  transferred 
to  such  new  sureties  as  collateral  security,  and  the  money  so 
borrowed  was  used  in  payment  of  the  first  note,  it  was  held 
that  this  was  such  a  payment  as  discharged  the  sureties.* 
Where  a  principal,  in  his  answer  to  an  action  by  the  surety  to 
recover  money  paid,  pleaded  payment  by  the  conveyance  of 
certain  real  estate,  and  it  was  shown  that  the  surety  could  not 
sell  the  same  and  realize  on  the  debt  paid,  it  was  held  there 
was  no  payment.^ 

§  333.  If  debt  once  paid,  it  cannot  Ibe  revived  against 
surety  —  Special  instances. — When  a  bond  upon  which  a 
surety  is  liable  has  once  been  paid  by  the  application  of  cer- 
tain funds  to  that  purpose,  as  agreed  between  the  principal 
and  creditor,  they  cannot  afterwards,  by  agreement  between 
themselves,  apply  the  sum  received  in  payment  to  another 
purpose  so  as  to  charge  a  surety  on  the  bond.'  Where  the 
principal  in  a  note  pays  it  with  money  furnished  him  by  a 
third  party,  and  makes  it  up  without  any  assignment  of  it 
being  made,  the  debt  is  discharged,  and  the  party  who  fur- 
nished the  money  cannot  afterwards  recover  on  the  note 
against  the  surety  therein.^  So  a  surety  who  is  directly  and 
originally  liable  on  a  note  cannot,  after  he  has  paid  such  note- 
re-issue  it  so  as  to  bind  any  but  himself,  but  it  may  be  other, 
wise  if  he  is  an  indorser  and  only  secondarily  liable.'  A 
principal  delivered  to  the  creditor  certain  hogs,  more  than 
sufficient  to  pay  the  debt,  under  an  agreement  that  so  much 
of  the  proceeds  as  were  sufficient  to  pay  the  debt  should  be 
applied  to  that  purpose.  Afterwards,  without  the  consent  of 
the  surety,  the  creditor  suffered  the  principal  to  sell  the  hogs 
and  retain  a  portion  of  the  proceeds,  leaving  a  part  of  the 
debt  unsatisfied.  Held,  the  surety  was  discharged,  as  the 
facts  constituted  a  payment  of  the  original  debt,  and  amounted 
to  a  new  loan  of  a  part  of  the  proceeds  of  the  hogs  to  the 

1  Greening  v.  Patten,  51  Wis.  146.        (N.  C),  237.    To  same  effect,  see  Gib- 

2  Lea  V.  McLennan,  7  Neb.  143.  son  v.  Eix,  33  Vt.  834. 

3  Woodman  v.  Mooring,  3  Dev.  Law        *  Eastman  v.  Plumer,  83  N.  H.  338. 

6  Hopkins  v.  Farwell,  33  N.  H.  425. 
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principal.'  Where  a  treasurer  was  a  banker  and  issued  his 
own  notes  as  money,  and  such  notes  were  received  as  payment 
of  money  for  which  he  was  accountable,  and  the  treasurer 
failed,  and  such  notes  were  not  paid,  it  was  held  that  the  pay- 
ments in  these  notes  constituted  a  suflBcient  payment  to  dis- 
charge the  sureties,  as  the  parties  receiving  the  notes  might 
have  had  gold  if  they  had  demanded  it.^  "Where  a  surety  pays 
a  note  after  the  bar  of  the  statute  of  limitations  has  arisen,  it 
is  held  that  the  debt  does  not  sevive  against  the  co-sureties.^ 
§  334.  When  payment  made  by  principal  and  accepted  by 
creditor  does  not  discharge  surety.—  Under  certain  circum- 
stances payment  made  by  a  principal  and  accepted  by  the 
creditor,  but  from  which  the  creditor  derives  no  benefit,  will 
not  discharge  the  surety.  Thus,  the  payee  of  a  promissory 
note  signed  by  a  principal  and  surety  accepted  the  amount 
thereof  from  the  principal  in  good  faith,  and  without  notice 
that  the  payment  was  a  fraudulent  preference.  The  principal 
afterwards  entered  into  a  composition  deed  for  the  benefit  of 
his  creditors ;  the  trustees  under  the  deed  avoided  the  payment 
as  a  fraudulent  preferencb,  and  the  payee  handed  over  the 
amount  to  the  trustees.  The  payee  then  sued  the  surety  on 
the  note,  and  it  was  held  he  was  liable.  The  court  said: 
"  The  act  of  the  creditor  which  discharges  the  surety  must  be 
an  act  involving  something  inequitable  at  the  time  it  is  done, 
and  which  interferes  with  the  rights  of  a  surety ;  an  accept- 
ance of  money  from  a  debtor,  which  the  creditor  thought  at 
the  time  he  accepted  it  was  good  and  valid  payment,  cannot, 
therefore,  discharge  the  surety.  The  creditor,  under  present 
circumstances,  could  not  have  refused  to  accept  the  money; 
its  acceptance  was  an  advantage,  not  an  injury,  to  the  surety."  * 
The  same  thing  was  held  where  a  note,  signed  by  principal 

1  Ruble  V.  Norman,  7  Bush  (Ky.),  449;   Faulkner  v.  Bailey,  133   Mass. 
583.                                                       '  588. 

2  Guardians  of  Litchfield  Union  v.        *  Petty  v.  Cooke,  Law  Bep.  6  Q.  B. 
Green,  1  Hurl.  &  Nor.  884.  790.      To   the   same    effect,    where 

3  Long  V.  Miller,  93  N.  C.  337.  As  money  paid  by  a  principal  to  the 
to  whether  payment  by  the  principal  creditor  is  recovered  by  the  assignee 
of  interest  on  a  note  prevents  the  in  bankruptcy  of  the  principal  from  , 
statute  of  limitations  from  attaching  the  creditor,  see  Watson  v.  Poague, 
to  the  note  in  favor  of  the  surety,  see  43  Iowa.  583 ;  Pritchai-d  v.  Hitch- 
Schindel  v.  Gates,  46  Md.  604 ;  Green  cock,  6  Man.  &  Gr.  151.  See,  to  this 
«.  Greenboro  Female  College,  83  N.C.  point.  Northern  Bank  of  Kentucky 
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and  surety,  was  paid  by  a  note  which  was  void  for  usury 
and  was  taken  up  and  canceled.  The  court,  after  review- 
ing many  cases,  said:  "The  principle  to  be  extracted  from 
these  cases  is,  that  the  usurious  contract,  being  utterly  void, 
does  not  extinguish  or  affect  the  original  valid  contract.  In 
other  words,  that  a  non-existing  contract  cannot  extinguish  an 
entity.  .  .  .  There  must  be  two  valid  subsisting  obliga- 
tions, the  one  to  be  extinguished  and  the  other  to  be  substi- 
tuted for  it.  Hence  if,  at  the  time  of  the  new  obligation,  the 
former  constituted  no  debt,  or  if,  on  the  other  hand,  the  new 
obligation  was  void,  there  was  no  novation.  The  effect  of 
novation  is  that  the  prior  obligation,  together  with  its  acces- 
sions and  privileges,  is  destroyed,  but  novation  will  not  take 
place  if  the  second  obligation  is  void."  ^  But  where  principal 
and  surety  are  liable  for  a  debt,  and  execution  is  issued  and 
levied  on  property  which  the  principal  points  out  as  his,  and 
such  property  is  purchased  by  the  creditor,  and  the  execution 
is  returned  satisfied  in  full,  it  has  been  held  that  the  surety  is 
discharged,  even  though  it  turn  out  that  other  creditors  have 
a  prior  lien  on  the  property,  and  the  creditor  who  purchased 
it  afterwards  loses  all  benefit  from  it  by  reason  of  the  enforce- 
ment of  such  prior  lien.  The  decision  is  put  upon  the  ground 
that  whenever,  by  an  arrangement  between  the  principal  and 
creditor,  the  creditor  accepts  anything  in  satisfaction  of  the 
debt,  it  is  thereby  discharged  and  cannot  be  revived  against 
the  surety.^ 

§  335.  Funds  wMch  have  Ibeen  appropriated  by  the  prin- 
cipal for  the  payment  of  the  debt  cannot  be  diverted  from 
that  purpose  without  consent  of  surety. —  Collaterals  which 
are  deposited  by  a  principal  with  a  creditor,  for  the  security 

V.  Cooke,  13  Bush  (Ky.),  340.    Where  held  that  such  conveyance  did  not 

the  holder  of  a  promissory  note  ac-  operate  as  a  payment  of  the  note, 

cepted  in  good  faith  from  one   of  and  the  surety  therein  was  not  dis- 

the   principal  makers,  who,  to  the  charged.    Earner  v.  Batdorf,  35  Ohio 

knowledge  of  the  holder,  was  insolv-  St.  113. 

ent  at  the  time,  a  conveyance  of  a  '  Mitchell  v.  Gotten,   Ex'r,  2  Fla. 

parcel   of  land    in  payment  of  the  136,  per  Douglas,  C.  J.    To  similar 

note,  and  subsequently  thereto  the  efifect,  see  Williams  v.  Gilchrist,  11 

holder,    on   demand    therefor,    was  N.  H.  535. 

compelled  to  surrender  the  property  ^  Newman   v.  Hazlerigg,   1    Bush 

so  conveyed  to  him  to  an  assignee  in  (Ky.),  418. 
bankruptcy  of  the  grantor,   it  was 
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of  a  debt  for  which  a  surety  is  liable,  cannot  afterwards,  with- 
out the  consent  of  the  surety,  be  applied  to  the  payment  of 
another  debt  which  the  principal  subsequently  becomes  liable 
to  pay  the  creditor.'  The  plaintiff  was  surety  on  a  promissory 
note  to  the  defendants  for  a  sum  lent  by  them  to  their  tenant, 
and  the  defendants,  also,  without  the  knowledge  of  the  plaint- 
iff, took  a  mortgage  of  the  tenant's  furniture  to  secure  the 
same  debt.  The  defendants  afterwards,  under  a  distress  pro- 
ceeding, took  the  same  furniture  for  arrears  of  rent  due  from 
the  tenant  to  the  defendants.  Held,  that  the  proceeds  of  the 
furniture  were  first  applicable  to  the  payment  of  the  note,  and 
the  defendants  could  not,  as  against  the  surety,  apply  them  in 
payment  of  the  rent,  and  this  upon  the  principle  that  a  surety 
is  entitled  to  the  benefit  of  all  securities  held  by  the  creditor 
for  the  payment  of  the  debt,  whether  he  has  notice  of  them 
or  not.^  In  holding  the  same  thing  another  court  said :  "  The 
equity  which  entitles  a  surety  to  the  benefit  of  all  securities 
of  the  principal  deposited  with  the  creditor  to  assure  payment 
of  the  debt  is  wholly  independent  of  any  contract  between 
the  surety  and  the  creditor,  and  indeed  of  any  knowledge  on 
the  part  of  the  surety  of  the  deposit  of  the  securities.  .  .  . 
In  such  case  the  creditor  is  regarded  as  a  trustee  of  the  se- 
curity deposited  with  him  for  the  benefit  of  all  parties  known 
by  him  to  be  interested  in  it,  and  is  bound  to  administer  the 
trust  created  by  the  deposit,  unless  discharged  by  the  surety, 
in  his  relief  as  well  as  in  accordance  with  his  own  interests 
and  those  of  the  principal.  It  follows  that  any  application  of 
the  security  by  the  creditor  to  other  purposes  than  those 
marked  out  by  the  terms  of  the  deposit,  or  any  decrease  of 
its  value  by  means  of  his  negligence  or  mistake,  discharges, 
the  surety  from  liability  to  him  in  that  character  to  the  ex- 
tent of  the  misapplication  or  decrease  of  value  thus  occa^ 
sioned."  ^  Where  a  principal  agreed  with  his  sureties  that  the 
proceeds  of  certain  bark  should  be  applied  to  the  payment  of 
the  debt  and  the  creditor  assented  that  it  should  be  so  applied, 
but  was  no  further  a  party  to  the  agreement,  it  was  held  that 

1  Donally  v.  Wilson,  5  Leigh  (Va.),  also,  a  similar  case  in  principle,  Kin- 
329.  To  a  similar  effect,  see  Mellendy  naird  v.  Webster,  Law  Rep.  10  Ch. 
V.  Austin,  69  111.  15.  Div.  139. 

2  Pearl  v.  Deacon,  24  Beav.  186;  s  Hidden  n  Bishop,  5  R  L  39,  per 
affirmed,  1  De  Gex  &  Jones,  461.  See,  Ames,  O.  J. 
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such  proceeds  could  not  afterwards,  without  the  consent  of 
the  sureties,  be  diverted  to  the  payment  of  another  debt. 
The  court  said :  "  If  he  (the  creditor)  has  in  any  way  assented 
to  the  apphcation  of  the  fund  to  the  particular  debt,  with  no- 
tice that  such  direction  was  given  to  it  to  indemnify  sureties, 
or,  if  he  received  the  fund  with  that  understanding,  he  has 
acquiesced  in  the  agreement  of  the  principal  with  his  sureties, 
and  it  is  not  in  the  power  of  either  to  change  it  without  the 
assent  of  the  others."  ' 

§  336.  When  debt  is  paid  by  principal,  surety  discharged, 
no  matter  where  money  came  from  —  When  creditor  obliged 
to  retain  money  in  his  hands  belonging  to  principal. — 
The  original  defendants  in  a  supersedeas  judgment  borrowed 
the  money  from  A.  to  pay  the  judgment,  and  paid  it,  at  the 
same  time  having  it  assigned  to  A.  Held,  the  sureties  in  the 
supersedeas  were  discharged.  Payment  by  the  principal,  no 
matter  where  he  got  the  money,  discharged  the  sureties.  The 
principal  had  no  authority  "  to  pledge  the  responsibility  of 
the  superseders  who  had  become  his  sureties,  and  whom  in  law 
and  justice  he  was  bound  to  save  harmless."  ^  "Where  a  judg- 
ment against  principal  and  surety  was  transferred  to  a  third 
person,  who  paid  for  it  with  money  borrowed  on  the  note  of 
the  principal,  it  was  held  that  the  judgmeiit  must  be  regarded 
as  paid,  and  equity  would  restrain  its  collection  from  the 
surety.^  Where  the  administrator  of  an  estate  sued  the  surety 
on  a  note  payable  to  the  deceased,  and  the  principal  in  the 
note  was  an  heir  of  the  deceased  and  entitled  to  a  share  in  the 
estate,  and  was  insolvent,  it  was  held  the  administrator  had 
a  right  to  apply  the  principal's  share  in  the  estate  to  the  pay- 
ment of  the  note,  and  would  be  obliged  to  do  so  before  pro- 
ceeding against  the  surety.''  A  bank  held  the  note  of  a  prin- 
cipal and  surety,  and  shortly  after  the  note  became  due  it  had 
funds  in  its  possession  belonging  to  the  principal,  which  it  did 
not  apply  (nor  did  it  appear  that  it  had  any  special  right  to 
apply)  to  the  discharge  of  the  note,  and  did  not  communicate 
to  the  surety  for  three  years  the  fact  that  the  note  was  not 

1  Baugher's    Ex'rs   v.   Duphom,   9        '  Feloh  v.  Lee,  15  Wis.  265. 

GiU  (Md.),  314,  per  Friok,  J.  ^  Wright  v.  Austin,  56  Barb.  (N.  Y.) 

2  Burnet  v.  Courts,  5  Harr.  &  Johns.     13. 
(Md.)  78,  per  Dorsey,  J. 
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paid ;  it  was  held  that  the  surety  was  not  discharged.  The 
court  said :  "  It  would  be  essentially  altering  the  position  of 
parties  to  establish  that,  because  a  banker,  who  holds  a  note 
of  a  third  person  for  a  customer,  has  a  balance  in  his  hands  in 
the  customer's  favor  at  the  maturity  of  the  note,  such  third 
person  is  thereby  discharged,  if  it  turns  out  that  the  note  was 
given  by  him  as  surety." ' 

§  337.  Cases  holding  surety  discharged  by  payment  under 
special  circumstances. —  A  guaranty  was  as  follows :  "  Wm. 
P.  Wilson  has  this  day  purchased  of  E.  S.  Eddy  &  Co.  $617.35 
dry  goods,  and  I  bind  myself  to  pay  to  said  K.  S.  Eddy  &  Co., 
or  see  that  said  "Wilson  does,  the  sum  of  $400  within  ninety 
days  from  this  date."  Within  the  ninety  days  Wilson  paid 
Eddy  &  Co.  $200.  Held,  this  should  be  applied  on  the  sum 
due  on  the  guaranty.^  A  statute  gave  the  United  States  pri- 
ority over  the  other  creditors  of  revenue  officers.  Such  an 
officer  had  given  an  official  bond  with  sureties  for  $10,000. 
Being  largely  indebted  to  the  government,  he  made  a  trust 
deed  of  his  property  to  secure  the  United  States,  and  left 
$10,000  in  a  trunk  for  his  .sureties,  with  directions  that  they 
should  take  it  and  relieve  themselves  from  liability.  They 
took  the  money  and  paid  it  to  the  United  States  in  exonera- 
tion of  their  liability,  and  took  up  their  bond,  the  officers  of 
the  United  States  not  knowing  where  the  money  came  from. 
Held,  the  sureties  were  discharged ;  for  while  the  United  States 
was  a  preferred  creditor,  yet  no  one  part  of  its  debt  was  more 
preferred  than  another,  and  the  principal  might  have  applied 
the  $10,000  himself  in  discharging  the  sureties  if  he  had  seen 
fit.'  A  banker  held  two  notes,  both  for  the  same  amount, 
signed  by  A.,  one  of  which  was  signed  by  B.  as  surety,  and 
this  note  was  due  seven  days  after  the  other.  The  day  after 
the  first  note  became  due  A.  called  to  pay  it,  and  paid  the 
amount,  but  the  note  on  which  B.  was  surety  was  handed  him 
by  mistake  and  the  indorsement  of  the  payee  canceled.  A. 
took  the  note  and  kept  it  five  months,  and  in  the  meantime 
both  he  and  the  payee  failed.  Held,  the  surety  was  discharged. 
The  long  acquiescence  in  the  payment  amounted  to  a  ratifica- 

1  Strong  V.  Foster,  17  C.  B.  (8  J.  Scott),  3  United  States  v.  Cochran,  3  Brock. 
201.  274 

2  Eddy  u  Sturgeon,  15  Mo.  198. 
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tion.     The  surety  during  all  that  time  might  have  supposed 
the  debt  paid,  and  been  lulled  into  security  and  injured.^ 

§  338.  How  payments  by  officer  applied  when  lie  has  two 
different  sets  of  sureties.—  Where  there  are  different  sets  of 
sureties  for  the  same  officer,  covering  different  periods  of 
time,  and  payments  are  made  by  him,  the  following  has  been 
held  to  be  the  rule  as  to  the  manner  in  which  they  shall  be 
applied :  "  First,  as  the  debtor  may  direct,  at  or  before  the 
time  of  making  such  payment,  and  such  direction  may  be 
given  expressly  or  by  implication.  Secondly,  if  the  debtor 
give  no  such  direction,  than  the  creditor  may  make  the  ap- 
plication according  to  his  pleasure,  and  he  may  make  it  either 
at  the  time  of  such  payment  or  afterwards,  before  the  com- 
mencement of  any  controversy  on  the  subject,  though  after  he 
has  once  made  the  application  he  cannot  change  it  to  another 
without  the  consent  of  all  other  persons  concerned.  Such 
application  by  a  creditor  may  also  be  made  expressly  or  by 
implication.  .  .  .  Thirdly,  if  neither  the  debtor  nor  the 
creditor  make  the  application,  then  the  law  will  make  it 
according  to  the  circumstances  of  each  particular  case,  and  if 
there  be  no  other  controlling  circumstance  the  application 
will  be  made  according  to  the  order  of  time,  paying  first  the 
oldest  debt."  But,  "  if  debts  are  due  by  a  collector  or  other 
receiver  of  money,  under  bonds,  with  different  sets  of  sureties 
(and  no  application  of  a  payment  by  the  principal  is  made  by 
him),  then  the  law  will  so  apply  the  payments,  if  possible,  as 
that  the  money  collected  under  one  bond  shall  be  appUed  to 
the  relief  of  the  sureties  in  that  bond,  .  .  .  and  the  cred- 
itor in  such  case,  if  he  be  informed  as  to  the  source  from 
which  the  money  with  which  a  payment  may  have  been  made 
was  derived,  cannot  apply  it  otherwise,  even  with  the  consent 
or  by  the  direction  of  the  principal  debtor."  If  the  principal 
makes  the  application  of  the  payment  at  the  time  of  making 
it,  and  the  officer  receiving  it  did  not  know  where  the  money 

1  Brown  v.  Haggerty,  36   111.  469.  iflf's  official  bond  must  themselves,  in 

Holding  that  parol  evidence  is  com-  order    to    be    discharged,    pay    the 

patent  to  show  that  a  bond  was  given  amount  of  the  bond,  and  cannot  take 

as  collateral  security  for  a  debt,  and  advantage  of  payments  made  by  the 

that  the  debt  is  paid,  see  Chester  v.  sheriff  in  that  regard,  see  Moore  v. 

The  Bank  of  Kingston,  16  N.  Y.  336.  Worsham,  5  Ala  645. 
Holding  that  the  sureties  on  a  sher- 
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came  from,  such  application  will  stand,  even  though,  the 
money  collected  by  one  set  of  sureties  is  thus  used  to  exoner- 
ate another  set  of  sureties.^  Where  a  collector  of  customs 
was  appointed  to  serve  for  two  successive  terms,  and  gave 
bond  for  each  term,  with  different  sets  of  sureties,  it  was  held 
that  payments  into  the  treasury  of  money  accruing  and 
received  in  the  second  term  should  not  be  applied  to  the  ex- 
tinguishment of  a  balance  apparently  due  at  the  end  of  the 
first  term ;  and  such  money  cannot  be  so  applied  by  the  treas- 
ury officers,  and  thus  make  the  sureties  in  the  second  bond 
liable,  when  in  fact  there  has  been  no  defalcation  during  the 
term  for  which  they  are  liable.  The  liability  of  the  sureties 
in  the  two  bonds  is  just  as  distinct  as  if  two  different  persons 
had  filled  the  office  during  the  two  terms.^  By  statute  a 
postmaster  was  to  render  his  account  every  three  months,  and 
it  was  further  enacted  that  if  default  should  be  made  by  the 
postmaster  at  any  time,  and  the  postmaster-general  did  not 
bring  suit  within  two  years,  the  sureties  of  the  postmaster 
should  be  discharged.  Under  this  statute  it  was  held  that 
where  a  postmaster  in  a  quarterly  return  showed  a  balance  in 
his  hands,  the  postmaster-general  might  apply  the  balance 
reported  in  a  subsequent  return  to  the  previous  balance ;  and 
where,  in  an  account  current  continued  for  years,  the  post- 
master-general thus  made  the  application  of  balances  reported 
by  a  postmaster,  any  deficiency  on  final  settlement  due  from 
the  postmaster  would  be  chargeable  to  his  last  quarterly 
accounts ;  and  unless  two  years  had  elapsed  from  the  return 
of  the  last  quarterly  account  to  the  time  of  bringing  suit,  the 
above  statute  would  not  bar  a  suit  against  the  sureties.^ 

§  339.  If  principal  tender  amount  of  debt  to  creditor, 

who  refuses  to  receive  it,  surety  is  discharged. —  If  the  prin- 

!  cipal,  after  the  debt  is  due,  offers  to  pay  it,  and  tenders  the 

iPer  Moncure,  J.,  in  Chapman  u  36.    See,  also,  on  this  subject,  Picker- 

The  Commonwealth,  25  Gratt.  (Va.)  ing  v.  Day,  3  Del.  Ch.  333 ;  State  v. 

721.     On  same  subject  and  to  same  Sooy,  39  N.  J.  Law  (10  Vroom),  539. 

general  effect,  see  Pickering  v.  Day,  2  United  States  v.  Eckf ord's  Ex'rs, 

3  Houst  (DeL)  474;  Myere  v.  United  1  How.   (U.  S.)  250.    And  see,  also, 

States,  1  McLean,  493 ;  Stone  v.  Sey-  State  v.  Middleton's  Sureties,  57  Tex. 

moui-,  15  Wend.l9 ;  United  States  v.  185. 

Linn,  2  McLean,  501.    To  a  contrary  'United    States     v.    Kershner,    1 

effect,  see  Eeadfield  v.  Shaver,  50  Me.  Bond,  433. 
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amount  due  to  the  creditor,  and  the  creditor  refuses  to  receive 
it,  the  surety  is  discharged.  One  of  the  reasons  upon  which 
this  rule  is  founded  is  that  the  transaction  amounts  to  a  pay- 
ment of  the  debt  and  a  new  loan  to  the  principal.  Moreover, 
the  contract  of  suretyship  imports  entire  good  faith  ^  and  con- 
fidence between  the  parties  in  regard  to  the  whole  transaction, 
and  any  bad  faith  on  the  part  of  the  creditor  will  discharge 
the  surety.  The  surety  cannot  compel  the  creditor  to  receive 
the  money,  but  his  refusal  to  do  so  is  a  fraud  on  the  surety 
which  exposes  him  to  greater  risk  and  operates  his  discharge. 
If  it  were  otherwise,  the  creditor  would  have  it  in  his  power 
to  keep  the  surety  under  the  cloud  of  the  debt  any  length  of 
time  he  might  see  proper.^  So,  also,  if  after  the  debt  is  due 
the  surety  offers  to  pay  it  and  the  creditor  refuses  to  receive 
payment,  the  surety  is  discharged.  In  holding  this,  the  court 
said:  "If  it  is  the  legal  right  of  the  surety  to  pay  the  debt 
and  at  once  proceed  against  the  principal  debtor,  it  necessarily 
follows  that  he  is  entitled  to  have  the  money  accepted  by  the 
creditor  in  order  that  he  may  proceed.  It  is  the  duty  of  the 
creditor  to  receive  it,  and  a  gross  violation  of  duty  and  good 
faith  on  his  part  to  refuse,  thereby  interposing  an  insurmount- 
able obstacle  in  the  way  of  the  pursuit  by  the  surety  of  his 
most  prompt  and  efficient  remedy." '  An  offer  by  the  prin- 
cipal to  pay  part  of  the  debt,  and  a  refusal  by  the  creditor  to 

1  See  "  good  faith  "  in  contract  of  Clark  v.  Sickler,  64  N.  Y.  231,  where, 
suretyship  defined  in  White's  Adm'r  notwithstanding  the  foregoing  cases, 
V.  Life  Association  of  America,  63  all  previously  decided,  it  was  said 
Ala.  419,  436.  The  relation  between  there  was  no  case  holding  the  surety 
creditor  and  surety  is  one  of  trust  discharged  under  such  circumstances, 
and  confidence,  and  demands  the  ut-  and  that  they  were  asked  to  take  a 
most  good  faith  on  the  part  of  the  new  step.  See,  also,  Liebbrandt  v. 
creditor.  Aaron  v.  Mendel,  78  Ky.  Myron  Lodge,  61  lU.  81,  where  it  was 
437.  held  that  the    surety  was  not  dis- 

2  Johnson  v.  Ivey,  4  Cold.  (Tenn.)  charged  where  the  principal  verbally 
608 ;  McQuesten  v.  Noyes,  6  N.  H.  19 ;  offered  to  pay,  &ut  did  not  tender  the 
Sears  v.  Van  Dusen,   35  Mich.   351;  money. 

Joslyn  V.  Eastman,  46  Vt.  258 ;  Mus-  ^  Hayes  v.  Josephi,  36  Cal.  535,  per 

grave  v.  Glasgow,  3  Ind.  31 ;  John-  Savryer,  J.    The  sureties    upon   an 

son  V.  Mills,  10  Cush.  503 ;  Curiae  v.  undertaking  on  appeal  are  released 

Packard,    39    Cal.     194;    Fisher    v.  from     liability    by    tendering    the 

Stockebrand,  36  Kan.  565 ;  Spurgeon  amount  for  which  they  are  bound  to 

V.  Smitha,  114  Ind.  453 ;  Life  Asso-  the  creditor.    Sharp  v.  Miller,  57  CaL 

ciationu  Neville,  73  Ala.  517.  Contra,  415. 
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receive  it,  will  not  discharge  the  surety.^  "Where  principal 
and  surety  signed  a  joint  and  several  promissory  note,  and 
suit  was  brought  thereon  against  the  principal,  and  pending 
the  suit  the  surety  tendered  the  amount  of  the  note  to  the 
creditor,  it  was  held  he  was  not  thereby  discharged  from  lia- 
bility, unless  he  also  offered  to  indemnify  the  creditor  against 
the  costs  of  the  action.^  In  order  that  the  tender  of  payment 
may  have  the  eflEect  of  discharging  the  surety,  the  tender 
must  be  made  in  money.  Thus,  A.  guarantied  B.  against  loss 
on  account  of  any  indorsements  which  he  might  make  for  C. 
and  D.  Afterwards  B.  indorsed  for  C.  and  D.,  who  failed, 
and  offered  to  pay  or  secure  B.  by  transferring  to  him  as  much 
of  their  stock  in  trade  as  would  secure  him  the  amount  for 
which  he  was  liable,  which  offer  he  refused  to  accept.  JSeld, 
A.  was  not  discharged  from  his  guaranty  by  such  refusal  of 
B.'  A  sheriff  having  collected  money  belonging  to  a  party 
offered  to  pay  it  to  him,  but  the  party  refused  to  receive  it, 
and  the  sheriff  afterwards  absconded  without  paying  it.  Held, 
the  sureties  on  his  official  bond  remained  liable  for  the  money. 
The  court  said  that  an  official  bond  is  not  like  an  ordinary 
obligation  to  pay  a  debt,  for  it  guaranties  against  oflBcial  mis- 
conduct. "  The  fact  of  tender  and  refusal  does  not  convert 
the  official  trust  into  a  mere  private  liability  for  a  money  de- 
mand. The  obligation  to  pay  over  money  received  by  a 
sheriff  in  his  oificial  capacity  continues  an  official  duty  until 
performed  by  payment  to  the  party  entitled.  .  .  .  They 
(the  sureties)  can  find  no  excuse  in  the  fact  that  the  injured 
individuals  have  not  been  cautious  to  fortify  themselves  against 
official  misconduct.  Their  undertaking  is  that  there  shall  be 
no  such  thing  as  official  misconduct."  * 

§  340.  Siifflciency  of  tender. —  In  order  to  discharge  a 
surety  because  of  a  refusal  on  the  part  of  the  creditor  to  ac- 
cept payment  by  the  principal  debtor,  the  tender  of  payment 
must  have  been  an  actual  tender  of  the  amount  due  the  cred- 
itor in  money.    A  mere  offer  to  pay,  not  amounting  to  a 

1  MoCann  v.  Dennett,  13  N.  H.  528.    lander  v.  Barrow,  17  Johns,  538 ;  Wil- 

2  Manufacturers'  Bank  v.  Billings,    sonu.  McVey,  83  Ind.  108. 

17  Pick.  87.  i  State  v.  Alden,  13  Ohio,  59,  per 

3  Williams   v.    Reynolds,    11    La.     Read,  J. 
(Curry),  230.  To  similar  efEeot,  Rhine- 
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formal  tender,  is  nothing  but  gratuitous  indulgence,  and  ordi- 
narily does  not  affect  the  liability  of  the  surety.  "  The  con- 
tract of  the  sureties  is  not  that  the  principal  will  offer  to  pay 
the  debt  at  maturity,  but  that  he  will  in  fact  pay  it,  or  what, 
so  far  as  the  obligation  of  the  sureties  is  concerned,  is  equiva- 
lent thereto,  he  will  make  an  actual  tender  thereof.  To  de- 
clare that  a  mere  offer  to  pay,  which  chronic  borrowers  are 
in  the  constant  habit  of  making,  without  a  dollar  in  sight, 
operates  to  discharge  the  sureties,  would  be  to  announce  a 
dangerous  principle;  to  relax  if  not  to  nullify  the  binding 
character  of  the  sureties'  contract,  in  a  case  where  their  rights 
and  remedies  remain  unaffected  by  any  act  of  their, principal 
or  creditor.  The  ground  upon  which  sureties  are  discharged, 
when  an  actual  tender  is  made  and  rejected,  is,  that  at  the 
time  of  the  creditor's  refusal  to  accept  the  money  the  com- 
plete satisfaction  of  the  debt  is  not  contingently  or  condition- 
ally but  absolutely  under  his  control  and  in  his  power."  '  To 
a  complaint  on  a  promissory  note,  an  answer  by  the  surety 
that  he  counted  out  and  offered  to  pay  plaintiff  the  full  amount 
of  the  note  and  interest,  and  that  the  latter  refused  to  accept 
the  money,  was  held  bad  for  failing  to  aver  a  readiness  and 
wilhngness  to  pay.^ 

§  341.  Discharge  of  surety  Iby  creditor  accepting  part 
payment  of  detot  in  satisfaction  for  whole. —  Where  a  re- 
ceiver had  in  his  hands  funds  sufficient  to  pay  the  debt,  and 
had  been  ordered  by  the  court  to  pay  it,  but  the  creditor,  with- 
out consent  of  the  surety,  accepted  a  portion  of  the  amount 
due,  and  receipted  to  the  receiver  for  the  whole  debt,  which 
receipt  the  receiver  used  in  making  his  settlement  and  pro- 
curing his  discharge,  it  was  held  that  the  act  of  the  creditor 
operated  to  discharge  the  surety.' 

1  Winne  v.  Col.  Springs  Co.,  3  Col.  2  Wilson  v.  McVey,  83  Ind.  108. 

155,  159,  160,  per  Thatcher,  C.  J.,  dis-  '  Heitz    v.    Atlee,    67    Iowa,    483. 

approving  Sears  v.  Van  Dusen,  25  Upon  the  liability  of  a  surety  when 

Mich.     851.     To    same    effect,    see  there  has  been  payment  in  compro- 

White's  Adm'r  v.  Life  Association  of  mise,  see  Martin  v.  EUerbe's  Adm'r,  70 

America,  68  Ala.  419 ;  Life  Associa-  Ala.  326 ;  Simmons  v.  Goodrich,  67 

tion  V.  NeviUe,  73  Ala.  517;  HiUer  v.  Ga.  750. 
Howell,  74  Ga.  174. 
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Giving  time  to  the  principal  dis- 
charges the  surety  —  General 
rule §343 

Guarantor  discharged  by  time 
given  the  principal      .     .     .     343 

Surety  not  discharged  unless 
time  extended  for  a  definite 
period 844 

If  surety  consent  to  extension 
before  or  at  the  time  it  is 
given,  he  is  not  discharged 
thereby 345 

Sam.e  continued 346 

When  surety  not  discharged  if 
he  promise  to  pay  the  debt 
after  time  is  given  ....     347 

Surety  dischai-ged  by  valid 
agreement  to  give  time,  even 
though  remedy  of  creditor 
not  suspended  thereby      .     .     348 

Surety  v?ho  is  f  uUy  indemnified 
is  not  discharged  by  the  giv- 
ing of  time 349 

How  liability  of  principal  af- 
fected by  time  given  a  surety, 
and  of  surety  by  time  given 
another  surety 350 

Agreement  to  give  time  need 
not  be  express,  nor  proved  by 
direct  evidence  —  Special  in- 
stances of  what  amounts  to 
giving  time  .  ....     351 

When  surety  discharged  by  pay- 
ment of  interest  in  advance  .     353 

When  payment  of  part  of  debt 
sufficient  consideration  for 
giving  of  time 353 

Whether  agreement  to  pay  in- 
terest for  a  definite  time  is 
sufficient  consideration  for 
extension  for  that  period  .     .     354 


356 


357 


Special  instances  of  sufficient 
and  insufficient  consideration 
for  extending  time      .     .     .  §  355 

When  payment  of  usury  suffi- 
cient consideration  for  exten- 
sion of  time  —  Agreement  to 
pay  usury  not  sufficient 

Cases  holding  payment  of  usury 
not  sufficient  consideration 
for  extension 

How  far  surety  discharged  by 
time  given  by  one  of  several 
creditors  —  Surety  who  be- 
comes such  without  knowl- 
edge of  principal  discharged 
by  giving  of  time    .... 

Surety  discharged  if  time  is 
given  after  debt  is  due  — 
Other  cases  holding  surety 
discharged  by  extension  of 
time 

Miscellaneous  cases  holding 
surety  discharged  by  exten- 
sion of  time 

Suspended  fine  by  governor  of 
state  does  not  release  surety  — 
Other  cases  holding  surety 
not  discharged  by  extension 
of  time 

If  creditor  take  principal's  note 
for  extended  period,  it  en- 
larges the  time  and  dis- 
charges the  surety     . 

Surety  on  bond  and  for  open 
account  discharged  by  cred- 
itor taking  principal's  note, 
check  or  trust  deed  for  ex- 
tended time 364 

When  surety  not  discharged  if 
creditor  take  principal's  note 
for  extended  period     .     .     .     365 
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359 
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Surety  not  discharged  by  cred- 
itor taking  collateral  security 
for  extended  time  ....  §  366 

When  surety  not  discharged  if 
creditor  take  from  the  princi- 
pal mortgage  for  extended 
time  as  collateral  security  for 
the  debt 367 

When  surety  not  discharged  by 
extension  for  less  period  than 
that  in  which  judgment  could 
be  recovered  —  Injunction  ob- 
tained by  principal      .     .     .     368 

If  creditor  continue  case  against 
principal,  surety  discharged — 
Other  cases  holding  surety 
discharged  by  extension  of 
time 369 

Agreement  for  extension  must 
be  made  by  party  having  au- 
thority —  Conditional  agree- 
ment for  extension     .     .     .     870 


Hov7  surety  of  collector  of  taxes 
affected  by  extension  of 
time  — Other  cases     .      .     .§371 

When  surety  discharged  by  ex- 
tension of  time  after  judg- 
ment   

Miscellaneous  cases  holding 
surety  discharged  by  exten- 
sion of  time  after  judgment 

Whether  surety  on  specialty 
discharged  by  parol  agree- 
ment for  extension     . 

When  surety  discharged  by 
extension  of  time  if  fact  of 
suretyship  does  not  appear 
from  the  obligation     . 

Giving  time  to  principal  does 
not  discharge  surety  if  rem- 
edies against  surety  reserved 

Pleadmg  extension  of  time  — 
Evidence 


372 
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§  342.  Giving  time  to  the  principal  discharges  the 
surety  —  General  rule. —  When  the  obligation  of  the  surety- 
is  for  the  debt  of  the  principal,  if  the  time  of  payment  is  with- 
out the  consent  of  the  surety,  by  a  binding  agreement  between 
the  creditor  and  principal,  extended  for  a  definite  time,  the 
surety  is  discharged.  The  reason  is  that  the  surety  is  bound 
only  by  the  terms  of  his  written  contract,  and  if  those  are 
varied  without  his  consent  it  is  no  longer  his  contract  and  he 
is  not  bound  by  it.  It  therefore  follows  that  the  fact  that  the 
principal  is  insolvent  or  that  the  extension  would  be  a  benefit 
to  the  surety  if  he  remained  bound  makes  no  difference  in  the 
rule.  Moreover,  the  surety  has  a  right  when  the  debt  is  due, 
according  to  the  original  contract,  to  pay  it,  and  immediately 
proceed  against  the  principal  for  indemnity,  and  he  is  deprived 
of  this  right  by  such  an  extension  of  the  time  of  payment.  As 
to  this  rule  there  is  no  conflict  of  authority  among  well-con- 
sidered cases.*    The  agreement  to  give  time  in  order  to  have 


ilde  V.  Churchill,  14  Ohio  St  373; 
Bank  of  Albion  v.  Bums,  46  N.  Y. 
170 ;  Deal  v.  Cochran,  66  N.  C.  269 ; 
Pipkin  V.  Bond,  5  Ired.  Eq.  (N.  C.)  91 ; 
Haynes  v.  Covington,  9  Smedes  &  Mar, 
32 


(Miss.)  470;  Wadlington  v.  Gary,  7 
Smedes  &  Mar.  (Miss.)  522 ;  Miller  v. 
McCan,  7  Paige,  Ch.  451;  Sailly  v. 
Elmore,  3  Paige,  Ch.  497 ;  Huffman 
V.  Hulbeit,  13  Wend.  375;  Haden  r. 
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the  effect  of  discharging  the  surety  must  be  supported  by  a 
sufficient  consideration.  Otherwise  the  creditor  is  nof  bound 
by  his  agreement  and  may  at  any  time  enforce  the  collection 
of  the  debt,  and  the  surety  may  at  any  time  pay  the  debt  and 
proceed  against  the  principal.  And  the  rule  is  the  same  if  the 
creditor  actually  forbears  for  the  length  of  time  which  he  has 


agreed  without  consideration  to  forbear.' 

O 


It  is  also  well  sot- 


Brown,  18  Ala.  641 ;  King  v.  State 
Bank,  9  Ark.  (4  Eng.)  185 ;  Combe  v.' 
Woolf,  8  Bing.  156;  Id.,  1  Moore  & 
Scott,  241;  Caldwell's  Ex'r  v.  Mc- 
Vlokar,  9  Ark.  (4  Eng.)  418 ;  Heath  v. 
Key,  1  Younge  &  Jer.  434 ;  Ferguson 
V.  State  Bank,  8  Ark.  (3  Eng.)  416 ; 
Branch  Bank  at  Mobile  v.  James,  9 
Ala.  949 ;  Thomas  v.  Stetson,  59  Me. 
229 ;  Calliham  v.  Tanner,  3  Rob.  (La.) 
299;  Edwards  t).  Coleman,  6  T.  B. 
Mon.  (Ky.)  567 ;  Fuller  v.  Milford,  3 
McLean,  74;  Apperson  v.  Cross,  5 
Heisk.  (Tenn.)  481;  HiU  v.  Bull,  1 
Gilmer  (Va.),  149 ;  Hunter's  Adm'rs 
V.  Jett,  4  Eand.  (Va.)  104 ;  Kennebec 
Bank  v.  Tuckerman,  5  Greenl.  (Me.) 
130;  Thomas  v.  Dow,  83  Me.  390; 
Henderson's  Adm'r  v.  Ardery's 
Adm'r,  36  Pa.  St.  449;  McGuire  v. 
Wooldridge,  6  Rob.  (La.)  47 ;  Lewis 
V.  Harbin,  5  B.  Mon.  (Ky.)  564 ;  Sparks 
V.  Hall,  4  J.  J.  Marsh.  (Ky.)  35 ;  Farm- 
ers' &  Traders'  Bank  v.  Lucas,  26 
Ohio  St  385;  Baskin  v.  Godbe,  ~1 
Utah,  28 ;  Reid  v.  Watts,  4  J.  J.  Marsh. 
(Ky.)  440 ;  Robei-ts  v.  Richardson,  39 
Iowa,  290 ;  Dillon  v.  Russell,  5  Neb. 
484 ;  Crofts  v.  Johnson,  1  Marsh.  59 ; 
Isaac  V.  Daniel,  8  Adol.  &  Ell.  (N.  S.) 
500 ;  Ellis  v.  Bibb,  2  Stew.  (Ala.)  63 ; 
Taylor  v.  Burgess,  5  Hurl.  &  Nor.  1 ; 
Allison  V.  Thomas,  29  La.  Ann.  733 ; 
Todd  V.  Greenwood  School  Dist.,  40 
Mich.  294 ;  Yeary  v.  Smith,  45  Tex. 
56;  Thompson  v.  Bowne,  39  N.  J. 
Law  (10  Vroom),  2 ;  Stillwell  v.  Aaron, 
69  Mo.  539;  Insurance  Co.  v.  Han- 
cock, 83  Mo.  31;  Mobile  &  Mont- 
gomery R"y  Co.  V.  Brewer,  76  Ala, 


135 ;  First  Nat  Bank  v.  Pierce,  99  111. 
272 ;  Price  v.  Dime  Savings  Bank,  124 
111.  317 ;  Dodgson  v.  Henderson,  113 
111.  360 ;  Meggett  v.  Baum,  57  Miss. 
22.  But  see  David  v.  Malone,  48  Ala. 
428.  An  oral  agreement  for  an  ex- 
tension of  time  which  is  not  bindirig 
will  not  discharge  a  surety.  Berry 
V.  Pullen,  69  Me.  101 ;  Turner  v.  Will- 
iams, 78  Me.  466.  There  must  be  a 
valid  common-law  agreement  Pf  eif- 
fer  V.  Knapp,  17  Fla.  144.  An  unexe- 
cuted or  void  agreement  to  extend  is 
not  binding.  Jaflray  v.  Crane,  50 
Wis.  349.  The  agreement  must  be 
such  an  one  that  can  be  enforced. 
Boardman  v.  Larrabee,  51  Conn.  39. 
The  controlling  question  is,  was  the 
extension  of  such  a  character  as  to 
bind  the  creditor  and  thereby  pre- 
clude him  from  pursuing  his  remedy 
against  the  principal?  Byers  v.  Hus- 
sey,  4rCol.  515 ;  Grabfelder  v.  Wilhs, 
10  Bradw.  (111.  App.)  330 ;  Continental 
Life  Ins.  Co.  v.  Barber,  50  Conn.  567. 
1  Fair  v.  Pengelly,  84  Up.  Can.  (Q.  B.) 
611;  Ford  v.  Beard,  31  Mo.  459; 
Tucker  v.  Laing,  3  Kay  &  Johns.  745 ; 
Brinagar's  Adm'r  v.  Phillips,  1  B. 
Mon.  (Ky.)  388 ;  Zane  v.  Kennedy,  73 
Pa.  St  182 ;  Joslyn  v.  Smith,  18  Vt 
853 ;  MoLemore  v.  Powell,  12  Wheat 
554 ;  SulhYan  v.  Hugely,  48  Ga.  486 
Goodwyn  v.  Hightower,  30  Ga,  249 
De  Witt  V.  Bigelow,  11  Ala.  480 
Montgomery  v.  Dillingham,  3  Smedes 
&  Mar.  (Miss.)  647 ;  Draper  v.  Romeyn. 
18  Barb..  (N.  Y.)  166 ;  Roberts  v.  Stew- 
art, 31  Miss.  664 ;  McDowell  v.  Bank 
of  Wihnington  &  Brandywine,  3  DeL 
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tied,  as  a  general  rule,  that  the  mere  passive  delay  of  the  cred- 
itor in  proceeding  against  the  principal,  however  long  continued 
and  hovFever  injurious  it  may  be  to  the  surety,  will  not  dis- 
charge the  suret}'-.  lu  such  case  the  contract  is  not  changed 
and  the  surety  may  at  any  time  pay  the  debt  and  proceed 
against  the  principal.'  Such  forbearance  by  the  creditor,  even 
if  continued  until  the  debt  is  barred  as  against  the  principal 
by  the  statute  of  limitations,^  or  if  continued  for  twenty-four 
years,  does  not  discharge  the  surety.'  The  doctrine  that  an 
extension  of  time  to  the  principal  without  the  surety's  consent 
discharges  the  latter  is  as  applicable  to  penal  bonds  *  and  judg- 
ments *  as  to  anv  other  contract.  "Where  the  holder  of  a  note 
agreed  with  the  maker  to  extend  the  time  of  payment,  pro- 
vided the  latter  would  get  a  certain  person  as  surety,  and  such 
person  was  procured,  it  was  held  that  a  surety,  without  whose 
consent  the  new  surety  had  been  obtained,  was  discharged.* 

§  343.  Guarantor  discharged  by  time  given  the  principal. 
The  rule  with  reference  to  the  discharge  of  a  surety  by  the 
giving  of  time  is  equally  applicable  to  the  guarantor  of  a  debt 
of  another.'    "  That  a  guarantor  and  an  ordinary  surety  are 

Ch.  1;  M.  &  M.  Bank  of  Wheeling  Sims,  5  How.  (U.  S.)  193;  Perfect  v. 

V.  Evans,   9  W.  Va.  373;  Brown  v.  Musgrave,   6  Price,   111;    Strong  v. 

Kirk,  20  Mo.  App.  524 ;  HaU  v.  Cap-  Foster,  17  C.  B.  (8  J.  Scott),  201 ;  King 

ital  Bank,  71  Ga.  715;  Henderson  v.  v.  State  Bank,  9  Ark.  (4  Eng.)  185; 

Dodgson,  9  Bradw.  (111.  App.)    80;  Humphreys  v.   Crane,    5    CaL   173; 

Hurd  V.  Marple,  3  Bradw.  (111.  App.)  White's  Adm'r  v.  Life  Association  of 

403 ;  First  Nat  Bank  v.  Lineberger,  America,  63  Ala.  419. 

83  N.  C.  454 ;  Byers  v.  Harris,  67  Iowa,  2  Eeid  v.  Flippen,  47  Ga.  273 ;  Whit- 

685.  ingu  Clark,  17  CaL  407. 

1  Fulton  V.  Matthews,  15  Johns.  433 ;  '  Robei-ts  v.  Colvin,  3  Gratt.  (Va.) 

Belfast  Banking  Co.  v.  Stanley,  Irish,  358 ;  Hunt  v.  Bridgham,  2  Pick.  581. 

1  Com.  Law,  693 ;  Warfield  v.  Lude-  *  Lindeman  v.  Eosenfield,  67  Ind. 

wig,  9  Rob.  (La.)  340 ;  Moore  v.  Brous-  346. 

sard,  20  Mart.  (La.)  8  N.  S.  377 ;  Force  sBoling  v.  Young,  88  Ohio  St  135. 

V.  Craig,  2  Hals.  (N.  J.)  273 ;  Jordan  «  WiUiams  v.  Jensen,  75  Mo.  681. 

V.  Trumbo,  6  Gill  &  Johns.  (Md.)  103 ;  '  Campbell  v.  Baker,  46  Pa.  St  348 ; 

United  States  v.  Simpson,  3  Pen.  &  Fithian  v.  Corwin,  17  Ohio  St  118 ; 

Watts  (Pa.),  437 ;  Buchanan  v.  Bord-  Hurd  v.  Marple,  10  Bradw.  (El.  App.) 

ley,  4  Harr.  &  McHen.  (Md.)  41 ;  Cope  418.    Holding  that  a   guarantor   is 

V.  Smith's  Ex'rs,  8  Serg.   &  Eawle  not  discharged  by  time  given,  unless 

(Pa.),  110 ;  Butler  v.  Hamilton,  2  Des.  injured,  see  Follmer  v.  Dale,  9  Pa. 

Eq.  (S.  C.)  226;  Johnson  v.  Searcy,  4  St  83. 
Yerg.  (Tenn.)  183 ;  Creath's  Adm'r  v. 


500  '  DISOHAEGE   OF    StTEETT   BY   GIVING   TIME.  [§  344. 

alike  affected  by  such  extension  of  the  time  of  payment  seems 
to  be  required  by  sound  principles  of  law,  and  has  often  been 
held."  1  Where  a  party  drew  an  order  on  a  merchant,  direct- 
ing him  to  furnish  goods  out  of  his  store  to  a  third  person  to 
a  certain  amount,  engaging  to  be  accountable  for  such  sum, 
and  requesting  the  amount  of  the  bill  to  be  sent  to  him,  and 
the  merchant  furnished  goods  to  such  third  person  to  a  greater 
amount,  and  took  his  note  at  thirty  days  for  the  debt,  it  was 
held  that  no  action  accrued  under  the  guaranty.  The  guaranty 
was  an  undertaking  to  pay  for  the  goods  as  soon  as  they  were 
sold,  and  the  giving  of  time  prevented  a  liability  from  attach- 
ing thereunder.^  A.  wrote  to  B.  a  guaranty  for  goods  to  be 
purchased  by  C.  as  follows :  "  We  engage  to  guaranty  to  you 
the  payment  of  any  goods  you  may  supply  .  .  .  (C.)  be- 
tween 2d  of  April,  1814,  and  2d  of  April,  1815."  B.  supphed 
0.  goods  on  the  usual  credit,  and  took  commercial  paper  for 
them,  and  when  the  paper  became  due  took  for  it  new  paper 
of  C.  for  extended  periods.  Held,  the  guaranty  was  only  in- 
tended to  cover  goods  sold  on  the  usual  time,  and  that  extend- 
ing the  time  discharged  A.,  even  if  it  was  to  his  benefit.  The 
court  said :  "  It  cannot  be  supposed  that  the  plaintiff  (A.)  meant 
he  was  to  continue  liable  after  the  2d  of  April,  1815,  so  long 
as  the  defendant  (B.)  might  choose  to  renew  the  bills  of  the 
principal  debtor.  .  .  .  The  creditor  has  no  right  —  it  is 
against  the  faith  of  his  contract  —  to  give  time  to  the  principal, 
even  though  manifestly  for  the  benefit  of  the  surety,  without 
the  consent  of  the  surety." ' 

§  344.  Surety  not  discharged  unless  time  extended  for  a 
definite  period. —  In  order  that  an  agreement  between  the 
creditor  and  principal  extending  the  time  of  payrnent  shall 
have  the  effect  of  discharging  the  surety  or  guarantor,  the 
extension  must  be  for  a  definite  time.  It  makes  no  difference 
for  how  short  a  period  the  time  is  extended,  but  that  period 
must  be  fixed,  otherwise  the  hands  of  the  creditor  are  not  tied, 
and  he  may  proceed  at  any  time.*    Thus  the  surety  is  not  dis- 

'  Per  Dewey,  J.,  in  Chase  u  Brooks,  ing  some  resemblance  to  this  one, 

5  Cush.  43.  see    Delaware,  Lackawanna   &  W. 

2  Hunt  V.  Smith,  17  Wend.  179.  R  RCo.  v.  Burkhard,  36  Hun  (N.  Y.), 

'Samuell  v.  Howarth,  3  Merivale,  57. 
272,  per  Lord  Eldon.    For  a  case  bear-       *Freeland   «.    Compton,  30  Miss. 
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charged  by  an  agreement  by  the  creditor  to  wait  "awhile 
longer."  How  long  is  awhile  longer?  "  It  may  be  a  moment, 
an  hour,  a  day  or  a  year.  Who  can  determine  it,  and  on  what 
evidence  can  it  be  determined.  ...  If  such  a  contract 
were  valid  in  other  respects  it  must  be  void,  because  no  man 
can  tell  from  the  proof  what  it  is,  and  it  cannot  therefore  be 
enforced."  '  So  an  agreement  "  to  give  time  for  payment  be- 
yond the  day  of  maturity  of  the  notes  "  does  not  discharge  the 
surety.  "  Such  a  stipulation  is  void  for  uncertainty ;  it  amounts 
to  nothing  more  than  a  general  promise  of  indulgence,  and 
can  tie  up  the  hands  of  no  one."  ^  But  where  the  holder  of  a 
biU  after  its  maturity  agreed  with  the  maker  to  wait  till  the 
drawer  could  be  heard  from,  it  was  held  that  the  time  of  in- 
dulgence was  sufficiently  definite  to  discharge  the  indorser.' 
It  has  been  held  that  an  agreement  to  extend  the  time  of  pay- 
ment "  to  the  summer  "  of  a  given  year  means  until  the  1st 
day  of  June  of  that  year,"  and,  "  until  the  fall,"  means  until 
the  1st  day  of  September,  and  is  sufficiently  certain  to  dis- 
charge a  surety.*  But  it  has  also  been  held  that  an  agreement 
to  extend  the  time  of  payment  till "  some  time  in  the  summer  " 
is  not  sufficiently  definite.'    Under  certain  circumstances  a 

424;  Menifee  v.  Qark,  35  Ind.  304;  i  Jenkins  v.  Clarkson,  7  Ohio,  73, 

Board  of  Police  of  Clark  Co.  v.  Gov-  per  Wood,  J. 

ington,  26  Miss.  470 ;  Gardner  v.  Wat-  2  Ward  v.  Wick  Bros.,  17  Ohio  St. 
son,  13  111.  347 ;  Thornton  v.  Dabney,  159,  per  Scott,  J. 
23  Miss.  559 ;  Alcock  v.  Hill,  4  Leigh  3  Rupert  v.  Grant,  6  Smedes  &  Mar. 
(Va.),  622;  McGee  v.  Metoalf,  12  (Miss.)  438.  Overruling  another  point 
Smedes  &  Mar.  (Miss.)  535 ;  Hayes  v.  decided  in  this  case,  see  Eoberts  v. 
Wells,  34  Md.  512 ;  Parnell  v.  Price,  3  Stewart,  81  Miss.  664.  An  agreement 
Rich.  Law  (S.  C),  121 ;  Woolfolk  v.  to  extend  time  of  payment  of  a  note 
Plant,  46  Ga.  432 ;  Bucklen  v.  Huff,  past  due  "for  twenty  or  thirty  days  " 
53  Ind.  474 ;  Cherry  v.  Miller,  7  B.  J.  is  held  to  be  a  good  agreement  to  ex- 
Lea  (Tenn.),  305 ;  Thompson  v.  Eob-  tend  for  at  least  twenty  days.  Ham- 
inson,  34  Ark.  44 ;  King  v.  Haynes,  ilton  v.  Prouty,  50  Wis.  593. 
85  Ark.  463;  Brooks  u  Allen,  62  Ind.  <Abel  v.  Alexander,  45  Ind.  523. 
401 ;  Beach  v.  Zimmerman,  106  Ind.  So  an  agreement  to  extend  time  of 
495;  Vary  u  Norton,  6  Fed.  Eep. 808 ;  payment  "until  after  threshing"  is 
Gates  V.  Thayer,  93  Ind.  156 ;  Winne  sufficiently  definite  to  discharge  a 
V.  CoL  Springs  Co..  3  Col.  155 ;  Mor-  non-asserting  surety.  Moulton  v. 
gan  V.  Thompson,  60  Iowa,  280.  To  Posten,  52  Wis.  169. 
a  contrary  effect,  see  Cox  v.  Mobile  &  *  Miller  v.  Stein,  2  Pa.  St  286.  And 
Girard  R.  R.  Co.,  37  Ala.  320 ;  Tracy  an  extension  until  after  harvest  is 
V.  Quillen,  65  Ind.  249 ;  Miller  v.  held  indefinite  and  uncertain.  Find- 
Arnold,  65  Ind.  488.  ley  v.  Hill,  8  Oreg.  247. 
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guarantor  will  be  discharged  by  time  given,  tbough.  no  term 
of  credit  is  stipulated  in  the  guaranty.  Thus,  the  defendant 
guarantied  the  payment  for  porter  to  be  delivered  by  the 
plaintiff  to  J.,  but  the  guaranty  contained  no  stipulation  as  to 
the  credit  to  be  given.  The  plaintiff's  custom  was  to  give  six 
months'  credit,  and  then,  sometimes,  to  take  a  bill  at  two 
months.  The  plaintiff  sold  the  porter  and  waited  nine  months, 
and  then  took  a  bill  at  two  months  for  the  price,  thus  giving 
eleven  months'  credit.  Held,  the  guarantor  was  discharged. 
The  court  said :  "  In  the  present  case,  though  no  specific  time 
of  payment  is  fixed  by  the  guaranty,  yet  it  must  be  implied 
that  the  guaranty  was  given  on  the  supposition  that  the  debtor 
would  not  have  more  than  the  usual  credit."  ' 

§  345.  If  surety  consent  to  extension  before  or  at  the 
time  it  is  given  he  is  not  discharged  therehy. —  The  surety 
who,  at  the  time  of  or  before  an  extension  is  granted  to  the 
principal,  consents  to  the  same  is  not  discharged  thereby.^ 
The  fact  that  a  surety  has  consented  to  one  extension  wiU 
not  authorize  any  other  extension.  He  has  a  right  to  stand 
upon  the  terms  of  his  contract  as  altered  by  Ms  consent,  and 
any  other  extension  will  discharge  him  the  same  as  if  he  had 
never  consented  to  any.'  But  where  a  surety  in  a  replevin 
bond  wrote  to  the  plaintiff,  giving  his  consent  to  a  stay  of 
execution  till  April  1st,  following,  and  longer  if  the  principal 
asked  it,  and  the  principal  continued  from  time  to  time  to  ask 
and  receive  indulgence  from  April  1,  1860,  to  May,  1864, 
when  execution  was  issued,  which  was  enjoined  by  the  surety, 
it  was  held  that  the  letter  of  the  surety  authorized  the  exten- 
sions, and  the  surety  was  not  discharged.*  If  the  surety 
knows  of  the  extension  at  the  time  it  is  given,  it  is  not  neces- 
sary that  he  should  object  thereto  in  order  to  entitle  him  to 


1  Per  Tindal,  C.  J.,  in  Combe  v.  174  And  he  is  held  estopped  from 
Woolf,  8  Bing.  156 ;  Id.,  1  Moore  &  denying  that  he  assented.  Hutchin- 
Scott,  241.  son  v.  Wright,  61  N.  H.  108. 

2  Treat  v.  Smith,  54  Me.  112;  "Wolf  3  Lime  Rock  Bank  v.  Mallett,  34 
V.  Finks,  1  Pa.  St  435 ;  Hunter's  Me.  547 ;  Memmack  County  Bank  v. 
Adm'r  v.  Jett,  4  Rand.  (Va.)  104;  Brown,  13  N.  H.  320;  Gray's  Ex'rs 
Wright  V.  Storrs,  6  Bosw.  (N.  Y.)  600 ;  v.  Brown,  22  Ala.  363. 

Baldwin  v.  Western  Reserve  Bank,  5  ■•  Furber  v.  Bassett,  3  Duvall  (Ky.), 

Ohio,  373 ;  Osgood  v.  Miller,  67  Me.  433. 
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his  discharge.^  And  even  if  he  signs  the  agreement  for  ex- 
tension as  a  witness,  that  fact  will  not  prevent  his  discharge 
by  such  extension.^  The  court  said  that  if  his  intention  had 
been  to  consent  to  the  extension,  he  would  have  signed  it  as  a 
maker  and  not  as  witness.  The  fact  that  he  signed  as  a  wit- 
ness went  to  show  that  it  was  thought  he  was  a  disinterested 
party.  If  he  is  bound  at  all,  his  "  concurrence  must  bind  him 
by  the  terms  of  the  new  (contract).  It  is  not  enough  to  bind 
him  that  he  is  informed  and  is  passive ;  he  is  not  required  to 
object  or  protest ;  he  must  actively  concur  and  consent  to  be 
bound  by  the  terms  of  the  new  agreement."  The  assent  of  a 
surety  to  an  extension  of  time  may  be  proved,  like  other  facts, 
by  circumstantial  evidence,  and  it  has  been  held  that  a  "  reg- 
ular usage  of  a  bank  to  receive  payment  by  instalments,  or 
checks  at  sixty  or  ninety  days,  or  whatever  length  of  time 
such  regular  rule  prescribes,  with  interest  on  the  balance  in 
advance,  furnishes  presumptive  evidence  of  the  assent  of  those 
who  become  parties  to  notes  payable  to  the  bank  that  the 
payment  may  be  delayed  and  received  in  instalments  accord- 
ing to  such  usage  until  the  contrary  is  shown."  But  the  usage 
must  be  so  general  and  uniform  as  to  be  presumptively  known 
to  those  who  deal  with  the  bank.''  Where  from  the  circum- 
stances of  the  case  there  is  no  probability  that  the  surety 
knew  of  the  usage,  the  court  held  that  he  was  not  bound  by 
it  and  was  discharged  by  time  given  the  principal.*  If  one  of 
two  sureties  consent  to  the  giving  of  time  and  the  other  does 
not,  the  latter  is  discharged  and  the  former  cannot  recover 
contribution  from  him.^  Where  the  indorser  of  a  note  due 
April  2d  had  been  duly  notified  of  the  default  of  the  princi- 
pal, and  afterwards  agreed  in  writing  on  the  back  of  the  note 
to  be  holden  as  indorser  until  April  5th,  it  was  held  that  the 
second  indorsement  did  not  discharge  the  liability  under  the 

1  Stewart  v.  Parker,  55  Ga.  656;  Wyatt,  10  N.  H.  318.  To  the  same 
Ex'rs  of  Riggins  v.  Brown,  18  Ga.  effect,  where  the  surety  had  been  a 
271.  Though  see  Lambert  v.  Shetler.  director,  and  known  the  usage  of  the 
71  Iowa,  463,  where  it  was  held  that  bank,  see  Stafford  Bank  v.  Crosby,  8 
mere  knowledge  of  an  extension  was  Greenl.  (Me.)  191. 

not  equivalent  to  a  consent  *  New  Hampsliire  Savings  Bank  v. 

2  Edwards  v.  Coleman,  6  T.  B.  Moru    Ela,  11  N.  H.  335. 

(Ky.)  567,  per  Bibb,  C.  *  Crosby  v.  Wyatt,  10  N.  H.  318. 

3  Per  Parker,  C.  J.,  in  Crosby  v. 
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first,  and  that  the  indorser  was  liable  on  both  indorsements.' 
if  the  principal  obtains  from  the  creditor  an  extension  of  time 
upon  the  false  representation  that  the  surety  has  authorized 
him  to  do  so,  and  the  surety  afterwards  refuses  to  consent  to 
such  extension,  it  has  been  held  that  the  creditor  may  repudiate 
the  agreement,  in  which  case  the  surety  will  not  be  discharged 
unless  the  creditor  proceeds  to  act  under  the  agreement  after 
notice  that  the  surety  had  not  assented  thereto.'^ 
,  §  346.  Same  continued. —  Where  a  debtor  wrote  to  his 
guarantor  that  if  he  would  mate  a  payment  on  the  debt  the 
creditor  would  extend  the  time  of  payment,  and  the  guarantor 
did  so  and  the  time  was  extended,  it  was  held  that  he  could 
not  set  up  as  a  defense  that  the  extension  was  without  his 
consent.^  A  stipulation  in  a  promissory  note  that  "  all  the 
signers  agree  to  be  holden  should  the  time  of  payment  be 
extended  "  is  held  not  to  bind  a  surety  to  an  indefinite  exten- 
sion.* Where  a  surety  to  a  note  agreed  to  the  following 
clause  contained  therein,  "  and  it  is  understood  that  the  lia^ 
bility  of  neither  of  us  is  to  be  affected  by  further  time  being 
given  for  payment,"  it  was  held  that  the  sureties'  right  to  a 
release  by  reason  of  an  extension  was  waived.^  Where  con- 
tractors for  the  construction  of  a  road-bed  for  a  railroad  com- 
pany asked  for  an  extension  of  time  for  completing  the  road, 
and  the  company  granted  such  extension  upon  condition  that 
the  guarantors  for  the  payment  of  monthly  estimates  pf  the 
cost  of  the  road  consent  thereto,  and  they  do  so  assent,  it  was 
held  that  they  would  not  thereby  be  discharged  from  their 
liability  for  the  payment  of  such  monthly  estimates.*  Where 
a  surety  to  a  note,  at  the  time  he  became  such,  had  knowl- 
edge of  an  agreement  for  an  extension  of  time  to  be  accorded, 
he  will  be  held  liable  thereon,  although  he  may  not  know  of 
the  terms  of  the  agreement.^  A  surety  agreed  that  if  the 
principal  would  secure  the  creditor  a  portion  of  the  debt 
within  ten  days  the  creditor  might  look  to  him  for  the  re- 
mainder and  discharge  the  principal  from  the  debt.    The 

•Smith  V.  Hawkins,  6  Conn.  444  5 Miller  v.  Spain,  41  Ohio  St  773. 

2  Bangs  V.  Strong,  10  Paige,  Ch.  11.        « Rutherford  v.  Brachman,  40  Ohio 

3  Briggs  V.  Norris,  67  Mich.  325.  St.  604. 

<  Rochester  Savings  Bank  V.  Chick,        'McHard   v.  Ives,   5  Bradw.  (10. 
64.N.  H.  410.  App.)400. 
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principal  assented  thereto  but  failed  to  give  the  securities 
within  the  ten  days.  Held,  that  time  was  of  the  essence  of 
the  contract  and  the  surety  was  discharged.^ 

§  34:7.  When  surety  not  discharged  if  he  promise  to  pay 
the  deht  after  time  is  given. —  If  after  time  has  been  given 
the  principal,  such  as  would  entitle  the  surety  to  his  discharge', 
the  surety,  with  a  full  knowledge  of  the  facts,  but  without 
any  new  consideration,  promise  to  pay  the  debt,  he  will  remain, 
liable  therefor.  The  action  in  such  case  is  upon  the  original 
obligation,  and  not  upon  the  new  promise.  "  The  promise  is 
valid,  not  as  the  constitution  of  a  new  but  the  revival  of  an 
old  debt."  ^  It  has  been  said  that  "  the  right  of  discharge  in 
such  case  from  the  mere  fact  of  the  extension  of  time  is  a 
personal  privilege  of  the  surety,  which  he  may,  waive,  and  he 
does  so  emphatically,  if,  with  knowledge  of  the  fact,  he  not- 
withstanding renews  his  promise."  '  If  the  surety  does  not 
know  that  time  has  been  given,  and  makes  a  new  promise  with- 
out consideration  to  pay  the  debt,  he  is  not  bound  thereby, 
and  he  will  be  discharged,  notwithstanding  such  promise.^ 
But  if  a  surety  has  been  discharged  by  the  giving  of  time,  and 
afterwards,  without  a  knowledge  of  the  facts,  but  on  a  new 
and  independent  consideration,  agrees  to  remain  bound,  he 
will  be  held.  "  It  is  not  like  a  case  of  a  new  promise  or  ac^ 
knowledgment  of  liability,  without  any  consideration.     .     .     . 

1  Cartenel  v.  Newton,  79  Ind.  1.  Brooks,  13  N.  H.  340 ;  Eindskopf  v. 

2  Smith  V.  "Winter,  4  Mees.  &  Wels.    Doman,  28  Ohio  St.  516. 

454 ;  Porter  v.  Hodenpuyl,  9  Mich.  11 :  ^  Merrimack  County  Bank  v. 
Ellis  V.  Bibb,  2  Stew.  (Ala.)  63 ;  First  Brown,  13  N.  H.  320 ;  Montgomery 
National  Bank  of  Monmouth  v.  Whit-  v.  Hamilton,  48  Ind.  451 ;  Kerr  v. 
man.  66  111.  381 ;  Bramble  v.  Ward,  Cameron,  19  Up.  Can.  (Q.  B.)  366.  A 
40  Ohio  St.  267 ;  Rockville  Nat.  Bank  promise  to  pay  a  note  by  a  surety 
u  Holt,  58  Conn.  526 ;  Williams  v.  who  has  no  knowledge  of  extensions, 
Boyd,  75  Ind.  286.  Contra,  Walters  whereby  he  is  discharged  from  lia- 
V.  Swallow,  6  Whart  (Pa.)  446.  And  bility,  is  without  consideration  and 
see  Warrejj  v.  Fant's  Trustee,  79  Ky.  unenforceable.  Eoche^er  Savings 
1,  wherein  it  was  held  that  where  a  Bank  v.  Chick,  64  N.  H.  410.  So  ad- 
surety  had  been  discharged  from  lia-  missions  by  a  surety  of  his  liability 
bility  by  the  alteration  of  the  obliga-  upon  a  note,  made  in  ignorance  of 
tion,  a  subsequent  promise  by  him  to  the  fact  that  the  holder  had  granted 
pay  was  not  binding  unless  made  an  extension  of  the  time  of  payment, 
upon  a  new  consideration.  cannot  estop  him  from  asserting  his 

3  Per  Parker,  C.  J.,  in  Fowler  v.  release  by  reason  of  such  extension. 

Fay  V.  Tower,  58  Wis.  286. 
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Before  he  enters  into  a  new  agreement  upon  a  new  considera- 
tion, he  should  inquire,  at  the  peril  of  being  held  thereby  to 
have  waived  his  right,  to  insist  upon  the  discharge  if  he  neg- 
lects the  inquiry." '  Where  a  surety  on  a  bond  gave  a  cred- 
itor an  agreement  "  to  take  no  advantage  of  any  indulgence 
which  .  .  .  (the  creditor)  may  have  given  heretofore,  or 
may  hereafter  give  to  .  .  .  (the  principal)  on  said  bond," 
it  was  held  that  such  agreement  was  a  waiver  of  a  defense  on 
account  of  time  given  on  a  valuable  consideration,  as  well  as 
on  account  of  time  given  without  consideration.'^  It  has  been 
held  that  the  consent  of  a  surety  to  a  prolongation  of  time 
given  to  the  principal  will  not  be  inferred  from  the  fact  that 
the  surety  told  the  creditor,  Avhen  called  upon  for  payment, 
that  she  could  not  pay  it  then,  but  that  she  would  agree  to 
any  arrangement  for  her  made  by  the  principal,  unless  it  be 
proved  that  the  principal,  in  making  the  agreement  for  exten- 
sion, acted  as  the  agent  of  the  surety.'  It  has  been  said  that 
"  the  fact  that  the  surety  takes  security  from  the  principal  to- 
indemnify  him  against  his  liability  .  .  .  (for  the  debt), 
Avithout  any  communication  with  the  creditor,  is  not  a  re- 
newal of  his  promise.  It  is  perfectly  consistent  with  a  deter- 
mination to  avail  himself  of  his  right  to  a  discharge.  It  may 
well  be  but  a  wise  precaution  against  the  contingency  that 
he  may  not  be  able  to  substantiate  his  claim  to  be  exonerated 
from  the  payment  of  the  debt."  * 

§  348.  Surety  discharged  by  valid  agreement  to  give  time, 
even  though  remedy  of  creditor  not  suspended  thereby. — 
An  agreement  upon  valid  consideration  by  a  creditor  not  to 
sue  the  principal  for  a  stated  time  discharges  the  surety,  even 
though  such  agreement  cannot  be  specifically  enforced.  With 
reference  to  this  it  has  been  said :  "  It  must  be  admitted  that 
a  valid  agreement  not  to  sue  for  a  debt  for  a  limited  time  can- 
not be  pleaded  in  bar  of  an  action  brought  for  the  debt  within 
the  time.  .  .  .  But  still  the  law  is  well  settled  that  such 
an  agreement  by  a  creditor  with  his  principal  debtor  dis- 
charges the  surety.     It  is  said  that  such  agreement  ties  up  the 

1  New  Hampshire  Savings  Bank  v.  3  Denil  v.  Martel,  10  La.  Ann.  643. 

Colcord,  15  N.  H.  119.  i  Per  Parker,  C.  J.,  in  Fowler  v. 

-  2Crutcher  v.  Trabue,  5  Dana  (Ky.),  Brooks,  13  N.  H.  240. 
80. 
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hands  of  the  creditor,  because,  if  he  breaks  it,  he  may  be  sued 
for  damages." '  It  has  also  been  said  that :  "  It  is  suiEcient  if 
the  contract  between  the  creditor  and  the  principal  for  the  ex- 
tension of  time  be  such  as  to  give  the  principal  a  legal  remedy 
upon  it.  The  doctrine,  which  is  derived  from  chancery,  is 
founded  on  the  obligation  which  the  contract  for  delay  im- 
poses upon  the  conscience  of  the  creditor  to  perform  it."  ^  If 
the  holder  of  a  note  payable  on  demand  makes  a  valid  agree- 
ment with  the  principal  to  receive  payments  by  yearly  instal- 
ments, he  thereby  discharges  the  surety.  In  such  a  case  it 
was  argued  that  the  note  might  be  sued,  notwithstanding  the 
agreement,  and  the  only  remedy  of  the  principal  would  be  a 
suit  for  damages  for  the  breach  of  the  agreement.  But  the 
court  said :  "  That  argument  ought  not  to  prevail,  for  it  would 
be  founded  upon  a  presumption  of  the  creditors'  own  wrong. 
It  is  not  to  be  presumed  that  the  agreement  will  be  violated 
on  the  part  of  the  creditors." ' 

§  349.  Surety  who  is  fully  indemnified  is  not  discharged 
by  the  giving  of  time. —  If  the  surety  is  fully  indemnified  by 
property  of  the  principal  placed  in  his  hands  or  mortgaged 
to  him  for  that  purpose,  he  is  not  discharged  from  liability'  by 
an  extension  afterwards  granted  to  the  principal.*  In  one  case 
this  was  put  upon  the  ground  that  the  surety,  under  such  cir- 
cumstances, became  the  principal  when  he  received  the  in- 
demnity.' In  another  case  it  was  said  that :  "  The  taking  by 
the  sureties  of  a  deed  of  trust  or  mortgage  from  the  principal 
debtor,  to  secure  them  against  liability,  and  ample  for  that 
purpose,  is  in  effect  an  appropriation  by  them  of  that  portion 
of  the  effects  of  the  principal  to  the  payment  of  this  debt.' 
But  where  a  surety,  after  his  release,  by  an  extension  of  time 
given  the  principal,  received  from  the  principal  an  indemnity 
against  liability,  without  the  knowledge  of  the  creditor,  and 

1  Per  Blackford,  J.,  in  Harbert  v.  <  Kleinhaus  v.  Generous,  35  Ohio  St 
Dumont,  3  Ind.  346.  To  same  effect,  667.  But  if  a  mortgage  given  to  in- 
see  Greely  v.  Dow,  2  Met  (Mass.)  176 ;  demnify  the  sm-ety  proves  worthless 
Dickerson  v.  Comm'rs  Ripley  Co.,  6  he  is  discharged  by  the  giving  of 
Ind.  128.  time.    Fay  v.  Tower,  58  Wis.    286; 

2  Per  Hall,  J.,  in  Austin  v.  Dorwin,  Jones- u  Ward,  71  Wis.  153. 
31  Vt.  38.  5  Smith  v.  Steele,  25  Vt.  437. 

3  GifEord  v.  Allen,  3  Met.  (Mass.)  *  Per  Ormond,  J.,  in  Chilton  v.  Eob- 
255,  per  Putnam,  J.  bins,  4  Ala.  238. 
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subsequently  surrendered  the  same  to  the  principal,  it  was 
held  that  he  might  still  avail  himself  of  his  release  by  the  time 
given.  The  court  said  that  taking  the  indemnity  did  not 
amount  to  a  new  promise  but  was  a  precaution  against  the 
contingency  that  he  might  not  be  able  to  substantiate  his  de- 
fens&i  W.  signed  a  note  with,  and  as  surety  for,  two  others, 
and  received  from  the  "payee  the  money  for  which  the  note 
was  given,  and  retained  it  until  one  of  the  principals  gave  him 
a  note  against  a  third  person  for  his  indemnity  and  he  then 
paid  the  money  over  to  the  principals.  Afterwards  the  time 
of  payment  of  the  note  signed  by  ~W.  as  surety  was  extended. 
Meld,  that  neither  the  circumstance  of  his  receiving  the  money, 
nor  his  holding  the  indemnifying  note,  precluded  him  from 
availing  himself  of  the  extension  of  time  as  a  discharge.  The 
court  said  that  while  he  held  the  money  he  could  not  claim 
the  privileges  of  a  surety,  but  when  he  paid  it  over  it  was  the 
same  as  if  he  had  never  held  it.^ 

§  350.  How  liability  of  principal  affected  by  time  given 
a  surety^  and  of  surety  by  time  given  another  surety. —  An 
agreement  between  the  creditor  and  principal  that  the  surety 
shall  not  be  sued  before  a  certain  time  after  the  debt  becomes 
due  does  not  entitle  the  surety  to  his  discharge.  It  does  not 
prevent  the  creditor  from  suing  the  principal,  nor  the  surety 
from  paying  the  debt  and  proceeding  against  the  principal.' 
Where  a  surety  gave  the  creditor  his  individual  notes,  under 
an  agreement  between  them,  which  was  known  to  the  princi- 
pal, that  those  notes,  when  paid,  should  be  in  full  satisfaction 
of  the  original  contract,  and  part  onlj''  of  the  notes  were  paid, 
it  was  held  that  this  did  not  discharge  the  principal,  who 
might  be  sued  on  the  original  contract,  and  held  for  so  much 
as  the  surety  had  not  paid.  The  court  said  that  giving  time 
to  surety  or  making  a  new  contract  with  him  did  not  dis- 
charge the  principal.*  Where  the  creditor  gave  time  to  one 
of  two  solidary  co-sureties,  it  was  held  that  the  surety  to 
whom  time  had  not  been  given  was  discharged  from  one-half 

1  Eittenhouse  v.  Kemp,  37  Ind  258.  <  Emeiy  v.  Eichardson,  61  Me.  99. 

2  Wilson  V.  Wheeler,  29  Vt  484.  To    similar   effect,    see  Whiting  v. 

3  Armstead  v.  Thomas,  9  Ala.  586 ;  Western  Stage  Co.,  20  Iowa,  554 
Wilson  V.  Bank  of  Orleans,  9  Ala. 

847. 
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the  debt.  The  court  said  that  the  surety  to  whom  time  had 
not  been  given  would,  upon  paying  the  debt,  have  been  enti- 
tled to  subrogation  to  the  creditor's  right  of  action  against 
the  surety  to  whom  time  had  been  given;  and  as  he  was  de- 
prived of  this  right  by  the  giving  of  time  he  was  discharged 
to  the  extent  of  one-half  the  debt.^  A.,  B.  and  C.  were  the 
makers  of  a  note  which  A.  assumed  to  pay,  and  D.  became 
responsible  to  B.  and  0.  that  A.  would  do  so.  E.  guarantied 
that  D.  would  perform  his  contract.  The  holder  of  the  note 
granted  D.  an  extension  for  one  year.  Held.  E.  was  not  dis- 
charged. The  court  said  the  giving  of  time  did  not  release 
B.  and  C,  and  D.  was  bound  to  indemnify  them,  and  had  not 
done  so,  and  therefore  E.  was  liable  for  this  default  of  T>?  In 
another  case.  A.,  at  the  request  of  B.,  and  on  his  promise  that 
he  would  share  any  loss  or  liability  he  might  thereby  incur, 
accepted  a  bill  at  three  months  for  the  accommodation  of  C. 
At  the  maturity  of  the  biU,  C.  being  unable  to  meet  it,  it  was 
agreed  between  the  holders  and  A.  and  C,  but  without  the 
knowledge  of  B.,  that  another  bill  should  be  drawn  for  the 
amount,  as  a  substitute  for  the  former  acceptance,  and  this 
was  done.  A.  having  been  obliged  to  pay  the  second  bill, 
sued  B.  for  indemnity,  and  it  was  held  that  his  liability  on  his 
undertaking  to  indemnify  A.  was  not  discharged  by  the  re- 
newal of  the  bill.' 

§  351.  Agreement  to  give  time  need  not  be  express,  nor 
proved  by  direct  evidence  —  Special  instances  of  what 
amounts  to  giving  time.^ —  The  agreement  by  a  creditor  to 
give  time  to  the  principal  need  not  be  in  express  words  in 
order  to  discharge  the  surety.  It  is  sufBcient,  in  that  regard, 
if  a  mutual  understanding  and  intention  to  that  effect  are 
proved.*  If  the  parties  act  upon  the  terms  of  an  implied  agree- 
ment to  that  effect,  it  will  be  suiBcient.'  The  holder  of  a  note 
made  upon  it  several  successive  indorsements  of  the  words 

1  Gosserand  v.  Lacour,  8  La.  Ann.  » Union  Bank  v.  McClung,  9 
75.  Contra,  see  Draper  v.  Weld,  13  Humph.  (TennO  98.  And  to  like  ef- 
Gray,  580.  feet,  see  Osborn  v.  Low,  40  Ohio  St. 

2  Kennedy  v.  Goss,  38  N.  Y.  330.  347.    Also,  as  to  what  amounts  t»  a 

3  Way  V.  Hearn,  IIJ.  Scott  (N.  S.),  giving  of  time,  see  Ducker  v.  Rapp, 
774 ;  Id.,  13  J.  Soott  (N.  S.),  393.  67  N.  Y.  464. 

*  Brooks  V.  Wright,  13  Allen,  73 ; 
Lambert  v.  Shitler,  63  Iowa,  73. 
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"Eeceived,  Kenewed."  To  eacli  of  these  indorsements  a 
date,  subsequent  to  the  maturity  of  the  note,  was  affixed. 
Held,  that  each  of  the  indorsements  was  equivalent  to  the 
words  "received  the  interest  for  a  renewal,"  and  that  the 
word  "  renewed  "  might  be  properly  regarded  as  an  agreement 
to  consider  the  note  to  be  the  same  as  if  made  in  the  same 
terms  anew  from  that  date.'  The  following  indorsement,  made 
by  the  holder  of  a  note,  due  July  5,  1852,  viz. :  "  Six  months 
further  time  is  given  on  the  within  note,  and  interest  paid  to 
January  3,  1853,"  is  sufficient  evidence  of  a  contract  between 
the  holder  and  the  principal  for  a  delay  in  the  payment  of  the 
note,  and  that  a  prepayment  of  interest  was  the  consideration 
therefor.^  Where  the  principal  in  a  note  requests  an  extension 
of  time  by  a  letter,  accompanied  by  an  inclosure  of  a  sum  of 
money  as  a  consideration  for  the  extension,  which  extension 
is  not  agreed  to  by  the  creditor,  though  he  keeps  the  money 
and  applies  it  on  the  debt  without  notifying  the  principal  that 
he  will  not  give  the  time,  these  facts  do  not  alone  establish  a 
giving  of  time  and  release  the  surety,  where  there  are  other 
facts  which  show  that  time  was  not  given.*  The  principal  in 
a  note,  before  its  maturity,  sent  the  holder  a  letter  containing 
a  draft,  and  stating  that  he  hoped  to  be  able  to  pay  the  note 
soon,  in  which  case  the  amount  of  the  draft  was  to  be  applied 
in  part  payment,  but  that  if  he  could  not  do  so  the  holder 
should  take  that  sum  as  interest  in  advance  for  three  months 
after  the  maturity  of  the  note.  The  holder  made  no  reply  to 
this  letter,  but  procured  the  draft  to  be  cashed,  and  held  the 
proceeds  without  making  any  application  thereof  upon  the  note 
till  the  expiration  of  three  months  after  the  maturity  of  the 
note,  when  he  indorsed  it  as  three  months'  interest  thereon. 
Held,  these  facts  did  not  import  a  binding  contract  for  exten- 
sion of  the  time  of  payment  of  the  note,  and  the  surety  was  not 
discharged.*    A  contract  to  stay  execution  is  held  not  such  an 

1  Lime  Root  Bank  u  Mallett,  34  charge  a  surety  therein.    First  Nat. 

Me.  547 ;  Lime  Rock  Bank  u  Mai-  Bank  v.  Leavitt,  65  Mo.  563. 

lett,  42  Me.  349.    The  taking  of  a  re-  2  Dubuisson  v..  Folkes,  30  Miss.  43?. 

newal   note   and  receiving  interest  3  Garton  u  Union  City  Bank,  84 

upon  it  from  its  date  to  its  maturity  Mich.  279. 

is,  unless  rebutted,  held  to  be  conclu-  ^  Bank  of  Middlebuiy  v.  Bingham, 

sive  evidence  of  a  contract  for  exten-  38  Vt.  631. 
sion  of  the  original  note  and  wiU  dis- 
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agreement  to  give  time  for  the  payment  of  a  judgment  as  will 
discharge  a  surety's  undertaking  given  to  prevent  the  levy  of 
an  attachment.'  Proof  that,  after  the  maturity  of  a  note,  the 
maker  paid  interest  in  advance  to  the  holder  for  a  definite  time, 
was  held  not  to  establish  a  binding  agreement  for  the  extension 
of  the  time  of  payment  of  such  note.^  A  stipulation  between 
the  creditor  and  principal  debtor  that  the  latter  inight  redeem 
certain  property  within  a  oertain  time  was  held  not  a  contract 
for  an  extension  of  time,  but  merely  an  agreement  for  the 
privilege  of  redemption.' 

§  353.  When  surety  dischargefl  by  payment  of  interest  in 
advance. — -  The  payment  of  legal  interest  on  a  debt  in  advance 
is  a  sufficient  consideration  to  support  an  agreement  for  an 
extension  of  the  time  of  payment  thereof.*  The  decided  weight 
of  authority,  and  it  seems  the  better  reason,  is  that  the  pay- 
ment in  advance  of  interest  on  the  debt  by  the  principal  to 
the  creditor  is  of  itself  without  more  sufficient  prima  facie. 
evidence  of  an  agreement  to  extend  the  time  of  payment  for 
the  period  for  which  the  interest  is  paid,  and  works  the  dis- 
charge of  the  surety.'    "With  referehce  to  this  matter  it  has 

1  Duer  V.  Morrill,  20  Bradw.  (ILL  Ins.  Co.  v.  Hauok,  83  Mo.  21 ;  Maher 
App.)  355.  V.  Lanfrom,  86  III.  513 ;  Hubbard  v. 

2  Citizens'  Bank  of  Bowling  Green  Ogden,  22  Kan.  363 ;  Kaler  v.  Hise, 
V.  Moorman,  38  Mo.  App.  484  But  79  Ind.  301 ;  St  Joseph  F.  &  M.  Ins. 
the  taking  of  interest  in  advance,  Co.  v.  Hauck,  71  Mo.  465. 

coupled  with  other  acts,  declarations  ^  Woodburn  v.  Carter,  50  Ind.  376 ; 

and   circumstances .  which    tend  to  Preston  v.  Henning,  6  Bush  (Ky.), 

show    an    understanding   that   the  556 ;  Warner  v.  Campbell,  26  III.  282 ; 

creditor  would  not  sue  the  debtor  People's  Bank  v.  Pearsons,  80  Vt.  711 ; 

until  the  expiration  of  the  time  to  Crosby  v.  Wyatt,  10  N.  H.  318 ;  Ham- 

which  advance    interest  had    been  ilton  v.  Winteri-owd,  43    Ind.   393; 

paid,  was  held  properly  submitted  to  New  Hampshire  Savings  Bank  v.  Ela, 

the  jury  upon  the  issue  as  to  whether  11  N.  H.  335 ;  Jarvis  v.  Hyatt,  43  Ind. 

the  surety  was  discharged.    RusseU  163 ;    Union    Bank    v.    McClung,    9 

V.  Brown,  21  Mo.  App.  51.  Humph.  (Tenn.)  98 ;  Wakefield  Bank 

3  Marshall  t;.  Dixon,  82  Ga.  435.  v.   Truesdell,   55  Barb.  (N.  Y.)  602; 
«Rose  V.   WiUiams,  5    Kan.   483;  Starret  v.  Burkhalter,  86  Ind.  439. 

Christner  v.  Brown,  16  Iowa,  130 ;  Contra,  see  Freeman's  Bank  v.  Rol- 

People's  Bank  v.  Pearsons,  30  Vt.  711 ;  lins,  13  Me.  202,  overruling  Kennebec 

Warner  v.  Campbell,  26  111.  282 ;  Lime  Bank  v.  Tuckerman,  5  Greenl.  (Me.) 

Eock  Bank  v.  Mallett,  34  Me.  547;  130;    Mariner's  Bank  v.  Abbott,  28 

Flynn  v.  Mudd,  27  111.  323 ;  Dubuis-  Me.  280 ;  Hosea  v.  Eowley,  57  Mo.  357 ; 

son  V.  Folkes,  30  Miss.  432 ;  Wright  v.  Coster  v.  Mesner,  58  Mo.  549 ;  Agi-i- 

Bartlett,  43  N.  H.  548 ;  Merchants'  cultural  Bank  v.  Bishop,  6  Gray,  817 ; 
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been  said  that  "  the  very  idea  of  payment  of  interest  in  ad- 
vance presupposes  that  delay  of  the  payment  of  the  principal 
is  to  be  given  for  that  time.  The  payment  of  the  interest  is 
the  consideration  for  an  agreement  implied  from  the  transac- 
tion itself,  if  not  distinctly  expressed,  to  give  time  on  the 
principal.  The  general  rule  is  that  the  reception  of  interest 
in  advance  upon  a  note  is  prima  facie  evidence  of  a  binding 
contract  to  forbear  and  delay  the  time  of  payment,  and  no 
suit  can  be  maintained  against-the  maker  during  the  period 
for  which  the  interest  has  been  paid,  unless  the  right  to  sue 
be  reserved  by  the  agreement  of  the  parties.  The  payment 
of  the  interest  in  advance  is  not  of  itself  a  contract  to  delay, 
but  is  evidence  of  such  contract,  and  Avhile  this  evidence  may 
be  rebutted,  yet  in  the  absence  of  any  rebutting  evidence  it 
becomes  conclusive." '  Where  a  bond  creditor,  by  agreement 
with  the  principal,  received  interest  in  advance  on  the  bond, 
it  was  held  that  equity  would  restrain  an  action  on  the  bond 
during  the  period  for  which  interest  was  paid,  and  would  dis- 
charge the  surety.  The  court  said :  "  If  in  such  a  case  the 
time  for  payment  of  the  interest  could  be  explained  consist- 
ently with  the  action,  that  would  alter  the  case ;  but  if  it  ap- 
peared simply  that  the  six  months'  interest  had  been  given, 
what  could  the  imagination  suggest  but  a  contract  ipsissimis 
verlis  that  the  creditor  should  not  sue  for  that  time.  Besides, 
the  interest  being  paid,  would  a  court  of  equity  endure  that 
the  creditor  should  put  that  interest  into  his  pocket  and  the 
next  day  sue  for  the  principal?"^  Where  the  fact  of  pay- 
ment of  interest  in  advance,  and  an  agreement  to  extend  the 
time  of  payment,  are  indorsed  on  the  back  of  a  note,  but  it 
does  not  appear  by  whom  the  interest  was  paid,  this  is  not 
sufficient  evidence  to  discharge  the  surety,  for  the  interest 
may  have  been  paid  by  him.'  A.  indorsed  a  note  for  the  ac- 
commodation of  a  prior  indorser,  B.     When  the  note  became 

Oxford  Bank  v.  Lewis,  8  Pick.  458 ;  i  Scott  v.  Saflfold,  37  Ga.  384 

Blackstone  Bank  v.  Hill,  10  Pick.  129 ;  2  Blake  v.  White,  1  Younge  &  Coll. 

HaydenvlUe  Savings  Bank  u  Parsons,  (Exch.)  420.    And  see,  also,  to  like 

133  Mass.  53 ;  Williams  v.  Smith,  48  effect,  Gardner  v.  Gardner,  33  S.  C. 

Me.  135;    Crosby  v.  Wyatt,  23  Me.  588. 

156.   For  special  case  on  this  subject,  3  Cheek  v.  Glass,  3  Ind.  386, 
see  Hansberger's  Adm'r  v.  K.nney,  13 
Gratt  (Va.)  511. 
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due,  C,  the  holder,  called  on  B.,  who  asked  for  time,  and  gave 
his  note  to  C.  for  the  legal  interest  on  the  note  for  thirty- 
days,  which  C.  accepted  but  did  not  expressly  agree  to  wait. 
Held^  A.  was  discharged.  The  court  said  that  accepting  the 
note  for  the  interest  amounted  to  an  agreement  to  give  time, 
and  was  as  strong  an  evidence  of  it  as  was  possible  to  be  given. 
The  consideration  was  sufficient,  because  the  interest  note 
when  it  became  due  would  itself  bear  interest,  which  would 
not  have  been  so  if  the  interest  had  not  thus  been  converted 
into  principal.'  If  the  agreement  to  pay  interest  for  the  ex- 
tended period  is  for  any  reason  void,  the  agreement  for  ex- 
tension is  not  binding  and  the  surety  is  not  discharged.^  If  a 
surety  on  a  note  upon  which  interest  has  been  paid  from  time 
to  time  in  advance,  and  so  indorsed  upon  the  note,  enter  into 
a  new  contract  by  which,  for  a  valuable  consideration,  he 
agrees  to  be  holden  for  the  next  six  years,  a  copy  of  the  note 
being  inserted  in  the  new  contract,  he  is  not  discharged  by 
the  reception  of  interest  in  advance  in  a  similar  manner  from 
time  to  time  during  said  six  years.  It  must  be  inferred  that 
there  was  no  objection  by  the  surety  to  such  payments  in  ad- 
vance, and  it  is  not  reasonable  to  presume  that  the  creditor 
would  be  willing  to  receive  no  interest  for  six  years.' 

§  353.  When  payment  of  part  of  debt  sufficient  considera- 
tion for  giving  of  time. — The  payment  of  part  of  a  debt  by  the 
prmcipal,  at  the  time  or  after  it  becomes  due,  is  not  a  sufficient 
consideration  to  support  an  agreement  for  forbearance,  and  an 
agreement  for  forbearance  founded  upon  such  consideration, 
even  though  carried  out  by  the  creditor,  will  not  discharge  the 
surety.  In  such  case,  "  no  benefit  is  received  by  the  creditor 
but  what  he  was  entitled  to  under  the  original  contract,  and 
the  debtor  has  parted  with  nothing  but  what  he  was  already 
bound  to  pay."  *     For  the  same  reason,  a  payment  by  the  prin- 

1  Walters  v.  Swallow,  6  Whart.  (Pa)  N.  Y.  474 ;  Jenkins  v.  Clarkson,  7 
446.  Ohio,  72 ;  Hall  v.  Constant,   3  Hall 

2  Douglass  u  The  State,  44  Ind.  67.  (N.  Y.),  305;  Mathewson  v.  Strafford 

3  New  Hampshire  Savings  Bank  v.  Bank,  45  N.  H.  104 ;  Turnbulh  v. 
Gill,  16  N.  H.  578.  Brock,   31   Ohio  St.    649;    Petty  v. 

*  Roberts  v.  Stewart,  31  Miss.  664,  Douglass,  76  Mo.  70 ;   Halderman  v. 

per  Handy,  J. ;  Keirn  v.  Andrews,  59  Woodward,  33  Kan.   734 ;   Ingels  v. 

Miss.  39;  Sharp  v.   Pagan,  3  Sneed  Sutlifl,  36  Kan.   444;  Thompson  v. 

(Tenn.),   541 ;    Halliday  v.   Hart,   30  Eobinson,  34  Ark.  44.    Holding  the 

33 


514  DISCHARGE    OF   SURETY   BY   GIVING   TIME.  [§  363. 

cipal  debtor  of  interest  which  has  already  accrued  is  not  suifi- 
cient  consideration  to  support  an  agreement  for  forbearance.' 
Payment  of  part  of  a  debt  before  it  is  due  is  a  sufficient  con- 
sideration to  support  an  agreement  for  delay  of  payment  of 
the  remainder.^  Where  the  creditor,  in  consideration  of  pay- 
ment by  the  principal  of  a  small  portion  of  the  debt  one  day 
before  it  was  due,  agreed  to  give  one  year's  time  for  the  pay- 
ment of  the  remainder,  it  was  held  the  surety  was  discharged. 
The  court  said :  "  Kaising  the  money  a  single  day  in  advance 
of  the  time  fixed  by  the  original  bill  may  have  been  a  great 
inconvenience  to  the  debtor,  and,  at  the  same  time,  a  corre- 
sponding advantage  to  the  creditor.  But  the  amount  of  incon- 
venience on  the  one  side,  and  advantage  on  the  other,  are 
matters  of  no  importance  on  a  question  of  this  kind.  It  is 
sufficient  that  the  one  or  the  other  existed  in  any  degree,  how- 
ever slight."  ^  The  plaintiff  (who  was  payee  of  a  note  which 
was  signed  by  C.  as  principal,  and  the  defendant  as  surety), 
being  a  partner  of  C,  settled  his  partnership  accounts  with  C. 
before  the  note  became  due,  and  there  was  found  to  be  $50 
due  C.  on  account  of  the  partnership.  It  was  then  agreed  be- 
tween the  plaintiff  and  C.  that  this  sum  should  remain  in  the 
hands  of  the  plaintiff  without  interest  until  the  note  became 
due,  and  should  then  be  applied  as  part  payment  of  the  note ; 
and  the  plaintiff  promised  that  he  would  never  call  upon  the 
defendant  for  payment,  and  would  wait  upon  C.  three  or  four 
years  for  the  remainder.  Held,  the  defendant  was  discharged, 
as  the  contract  between  the  plaintiff  and  C.  amounted  to  a 

same  thing,  when  partial  payments  See  German  Savings  Ass'n  v.  Helm- 
are  made  after  judgment  has  been  rick,  57  Mo.  100 ;  and  the  similar 
obtained  for  the  debt,  see  Crawford  case  of  Stillwell  v.  Aaron,  69  Mo.  539. 
V.  Gaulden,  33  Ga.  173.,  Holding  the  2  Greely  v.  Dow,  3  Met.  (Mass.)  176 ; 
same  thing,  under  peculiar  circum-  Austin  v.  Dorwin,  21  Vt  38 ;  Neussam 
stances,  see  Hunt  D.Knox,  84  Miss.  tJ.  Finch,, 25  Barb.  (N.  Y.)  175.  But  it 
655.  is  held  that  a  promise  to  pay  instal- 
1  Johnston  v.  Thompson,  4  Watts  ments  on  a  note,  or  interest  at  the 
(Pa.),  446 ;  Dennis  v.  Piper,  21  111.  rate  specified  therein,  is  not  a  valu- 
App.  169.  But  where  the  principal  able  consideration  for  an  agreement 
debtor  paid  part  of  the  principal  and  extending  time  of  payment  Hume 
all  tlie  interest  on  a  note,  and  an  v.  MazeUn,  84  Ind.  574. 
agreement  for  forbearance  was  3  Uhler  v.  Applegate,  36  Pa.  St.  140, 
marked  on  the  back  of  the  note,  it  per  Lewis,  C.  J. 
was  held  the  surety  was  discharged. 
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payment  of  $50  on  the  note  before  it  was  due,  and  was  a  good 
consideration  for  giving  time.' 

§  354.  Whether  agreement  to  pay  interest  for  a  definite 
time  is  sufficient  consideration  for  extension  for  tliat  period. 

If,  after  a  debt  bearing  interest  becomes  due,  the  creditor 
agrees  to  extend  the  time  of  payment  for  a  definite  period, 
and  the  principal  agrees  to  pay  the  same  rate  of  interest  the 
debt  would  otherwise  bear  for  that  time,  it  seems  the  better 
opinion  that  the  surety  is  thereby  discharged.-  The  reasoning 
upon  which  this  rule  is  founded  has  been  thus  well  expressed : 
"  It  is  a  valuable  right  to  have  money  placed  at  interest,  and 
it  is  a  valuable  right  to  have  the  privilege  at  any  time  of  get- 
ting rid  of  the  payment  of  interest  by  discharging  the  princi- 
pal. By  this  contract  the  right  to  interest  is  secured  for  a 
given  period,  and  the  right  to  pay  off  the  principal  and  get  rid 
of  paying  the  interest  is  also  relinquished  for  such  period. 
Here  then  are  all  the  elements  of  a  binding  contract." '  ISTot- 
withstanding  this  reasoning  seems  invincible,  the  contrary  has 
been  repeatedly  held,  the  ground  upon  which  these  decisions 
is  founded  being  that  the  promise  of  the  principal, to  pay  in- 
terest for  the  extended  period  creates  no  additional  obligation 
upon  him,  as  he  would  have  been  obliged  to  pay  the  interest 
without  any  new  agreement  if  the  time  had  been  given.*  This, 
however,  ignores  the  fact  that  if  there  is  no  new  agreement 
the  debtor  may  at  any  time  pay  the  debt  and  stop  the  interest. 
§  355.  Special  instances  of  sufficient  and  insufficient  con- 
sideration for  extending  time. —  A  binding  agreement  by 
the  principal  to  pay  an  increased  and  lawful  rate  of  interest 

1  Whittle  V.  Skinner,  23  Vt  531.  3  Per  Read,   J.,  McComb  v.  Kitt- 

2  Fowler  v.  Brooks,  13  N.  H.  240 ;  ridge,  14  Ohio,  348.  And  to  same 
Chute  V.  Pattee,  37  Me.  102 ;  Wood  v.  effect,  see  Fawoett  v.  Freshwater,  31 
Newkirk,  15  Ohio  St.  295 ;  Davis  v.  Ohio  St  637. 

Lane,  10  N.  H.  156 ;  Blazer  v.  Bundy,  <  Reynolds  v.  Ward,  5  Wend.  501. 

15  Ohio  St.  57 ;  Robinson  v.  Miller,  3  To   same    effect,   Hale   v.  Forbis,  3 

Bush.  (Ky.),  129 ;  Wheat  v.  Kendall,  Mont.  895 ;  Woolford  v.  Dow,  84  El. 

6  N.  H.  504.     In  Stallings  v.  Johnson,  434 ;  Grossman  v.  Wohlleben,  90  111. 

27  Ga.  564,  it  was  held  that  a  promise  537 ;  Abel  v.  Alexander,  45  Ind.  523, 

by  the  principal  to  pay  the  debt  at  overruling  Pierce  ■;;.  Goldsberry,  31 

the  end  of  a  year  was  a  good  consid-  Ind.  52 ;  Lindeman  v.  Rosenfield,  67 

eration  for  the  promise  of  the  cred-  Ind.  246.  But  see  Chrisman  v.  Tuttle, 

itor  to  wait  a  year,  and  discharged  59  Ind.  155. 
the  surety. 
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is  a  sufficient  consideration  for  an  agreement  to  extend  the 
time  of  payment  of  a  note.'  An  agreement  for  extension 
made  on  Sunday,  when  the  consideration  is  afterwards  paid 
on  a  week  day,  is  valid,  and  discharges  the  surety.  The  court 
said :  "  When  that  payment  was  made  by  the  one  party  and 
accepted  by  the  other  on  terms  perfectly  understood  by  both, 
it  constituted  a  perfect  contract  upon  a  valid  consideration, 
free  from  any  objection  arising  from  the  previous  conversa- 
tion on  Sunday."  ^  The  surety  in  a  debtor's  relief  bond  is  dis- 
charged if  the  obligee,  for  a  valuable  consideration,  extend  the 
time  for  the  principal  to  make  his  disclosure  beyond  the  six 
months  prescribed  in  the  bond.  The  time  for  the  disclosure 
was  continued  at  the  request  of  the  creditor,  and  it  was  held 
that  the  consent  of  the  debtor  to  such  continuance  was  a  suffi- 
cient consideration  for  the  agreement  to  continue."  A  party 
sold  another  a  mule,  for  the  price  of  which  the  purchaser  gave 
his  note  with  surety.  The  seller  warranted  the  mule  to  be 
sound,  and  when  the  note  came  due  the  purchaser  claimed 
that  the  mule  was  unsound,  and  insisted  upon  returning  it.  The 
seller  then  agreed  with  the  purchaser  that,  if  he  would  keep 
the  mule,  the  time  of  payment  of  the  note  should  be  extended 
to  the  next  Christmas.  Held,  the  agreement  of  the  purchaser 
to  keep  the  mule  when  he  claimed  the  right  to  return  it  was 
a  sufficient  consideration  to  support  the  agreement  of  the 
creditor  to  extend  the  time.*    An  unexecuted  promise  by  a 

iHuff  V.  Cole,  45  Ind.  300;  Maher  111.  App.  293.  So  an  agreement  be- 
V.  Lanfi-om,  86  111.  513.  But  see  Dare  tween  the  maker  and  holder  of  a  note 
V.  Hull,  70  Ind.  545,  where  It  is  held  that  interest  paid  on  the  same  should 
that  the  payment  of  interest  already  be  applied  towards  the  extinguish- 
due  on  a  note,  or  an  agreement  to  ment  as  a  consideration  for  an  ex- 
continue  payment  of  interest  at  the  tension  of  payment  was  held  not 
same  ratfe  as  specified  therein,  or  at  binding  on  the  holder  and  did  not 
a  reduced  rate,  are  neither  of  them  a  discharge  a  surety  to  the  note.  Wil- 
sufificient  consideration  for  an  exten-  son  v.  Powers,  130  Mass.  127. 
sion  of  the  time  of  payment.  Upon  2  Uhler  v.  Applegate,  26  Pa.  St  140, 
this  subject  see,  also,  Halstead  u  per  Lewis,  C.  J. 
Brown,  17  Ind.  203.  That  payment  s  PhiUips  v.  Rounds,  33  Ma  857. 
of  interest  already  due  on  a  note  is  Upon  the  subject  of  what  is  a  suffi- 
an  insufficient  consideration  for  an  cient  consideration  for  a  giving  of 
agreement  to  extend  the  time  of  pay-  time,  see  Ducker  v.  Rapp,  67  N.  Y.  464. 
ment,  see  Kerns,  Adm'r,  v.  Ryan,  36  <Woi-than  v.  Brewster,  80  Ga.  113. 
111.  App.  177;  Truesdell  v.  Hunter,  38 
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principal  to  confess  judgment  as  collateral  security  for  the 
debt  is  not  a  sufficient  consideration  for  an  agreement  to  ex- 
tend time.'  A  promise  by  the  principal  to  pay  the  debt  out 
of  the  proceeds  of  a  particular  judgment,  or,  if  that  fails,  then 
out  of  a  particular  note,  is  not  a  sufficient  consideration  for  an 
extension  of  time,  as  it  amounts  to  no  more  than  telling  the 
creditor  where  the  principal  expects  to  get  the  money  with 
which  to  pay.^  After  a  debt  is  due,  an  agreement  made  be- 
tween the  principal  and  creditor  that  the  same  shall  be  paid 
by  instalments  at  stated  times  in  the  future,  even  if  one  of 
such  instalments  is  paid  when  due,  is  without  sufficient  con- 
sideration, and  does  not  discharge  the  surety  on  the  original 
obligation.'  An  agreement  by  a  creditor  to  extend  the  time 
of  payment,  guarantied  upon  the  debtor  paying  money  due  on 
another  matter,  was  held  not  based  on  a  good  consideration, 
and  would  not  discharge  the  guarantor.*  Where,  after  a  note 
became  due,  the  payee  agreed  to  extend  the  time  of  payment 
upon  the  promise  of  the  maker  to  give  him  $5  for  so  doing, 
and  it  did  not  appear  that  the  $5  was  ever  paid,  it  was  held 
there  was  no  binding  agreement  for  extension,  and  the  surety 
on  the  note  was  not  discharged.' 

§  356.  When  payment  of  usury  suflScient  consideration 
for  extension  of  time  —  Agreement  n6t  to  pay  usury  not 
sufiicient. —  The  actual  payment  in  advance  of  usurious  inter- 
est by  the  principal  to  the  creditor  is,  where  it  cannot  be  recov- 
ered back,  and  has  been  sometimes  held  to  be  when  it  can  be 
recovered  back,  a  sufficient  consideration  for  an  agreement 
extending  the  time  of  payment   of  the   debt.*    The  reason 

1  Hunt  V.  Knox,  34  Miss.  655.  But  instalments  on  a  note  is  not  a  valu- 
it  is  held  that  an  execution  by  the  able  consideration  for  an  agreement 
principal  to  the  creditor  of  a  chattel  to  extend  time,  Hume  v.  Mazelin,  84 
mortgage  is  a  suificient  consideration  Ind.  574 

for  an  agreement  to  extend  time  of  *  Solary  v.  Stultz,  23  Fla.  263. 

payment.    Gipson  v.  Ogden,  100  Ind.  5  Thayer  v.  King,  31  Hun  (N.  Y.), 

20.  437. 

2  Wadhngton  v.  Gary,  7  Smedes  &  'Scott  v.  SafiPold,  37  Ga  384;  Mon- 
Mar.  (Miss.)  533.  To  same  effect,  see  tague  v.  Mitchell,  28  111.  481 ;  Har- 
Grover  v.  Hoppocb,  2  Butcher  (N.  J.),  bert  v.  Dumont,  3  Ind.  346 ;  Kennedy 
191.  V.  Evans,  31  111.  258 ;  Cross  v.  Wood, 

3  Van  Rensselaer  w.  Kirkpatrick,  46  30  Ind.  378;  Grafton  Bank  v.  Wood- 
Barb.  (N.  Y.)  194.  And  see,  also,  to  ward,  5  N.  H.  99 ;  Austin  v.  Dorwin, 
similar  effect,  that  a  promise  to  pay  21  Vt.  38 ;  Vilas  v.  Jones,  10  Paige, 
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given  for  this  in  one  case  was  that,  even  if  the  usurious  agree- 
ment vp-as  void,  no  one  but  the  party  paying  it  could  take  ad- 
vantage of  it.  The  creditor  who  received  the  usury  could  not 
afterwards,  on  his  own  motion,  repudiate  the  contract  on 
which  he  received  it.'  In  another  case  it  was  said  that :  "  Be- 
tween the  parties  to  it,  .  .  .  (the)  contract  (for  extension) 
was  like  one  between  an  adult  and  an  infant,  which,  though 
voidable  by  the  minor  party,  is  nevertheless  binding  on  the 
other  party."  ^  In  another  case  it  was  said  that, "  "Where  both 
contracts  are  executed,  the  indulgence  given  and  the  consid- 
eration paid,  it  seems  to  me  there  is  no  ground  left  for  the 
application  of  the  rule  belonging  to  the  case  of  the  executory 
agreement."^  It  is,  however,  well  settled  that  a  mere  promise 
to  pay  usury,  or  giving  a  note  for  the  same  without  an  actual 
payment  in  advance  of  such  usury,  is  not  a  sufficient  consid- 
eration for  an  agreement  to  extend  the  time  of  payment,  be- 
cause such  promise  and  note  are  utterly  void.*  And  the 
actual  payment  of  the  usury  promised,  or  for  which  the  note 
was  given,  after  the  extended  time  has  expired,  will  not  make 
any  difference  in  the  rule,  nor  work  the  discharge  of  the  surety.' 

Ch.  76 ;  White  u  Whitney,  51  Ind.        *  Braman  v.  Howk,  1  Blackf .  (Ind.) 

124;  Wittmer  v.  Ellison,  73  111.  301;  399;  Wilson  v.  Langford,  5  Humph, 

qox  V.  The  Mobile  &  Girard  R  E.  Co.,  (Tenn.)  820 ;  Hunt  v.  Postlewait,  28 

44  Ala.  611 ;  Danforth  v.  Semple,  7  Iowa,  427 ;  Galbraith  v.  Fullerton,  53 

Chic.  Leg.  News,  303 ;  Myers  v.  First  III.  126 ;  Anderson  v.  Mannon,  7  B. 

National  Bank,  78  lU.  357 ;  Redman  Mon.  (Ky.)  217 ;  Silmeyer  v.  SchafEer, 

V.   Deputy,   36  Ind.   338 ;    Calvin  v.  60  111.  479 ;  Cox  v.  MobUe  &  Girard 

Wiggam,  37  Ind.  489 ;  Scott  v.  Harris,  R.   R.   Co.,  37  Ala.  320 ;   Roberts  v. 

76  N.  C.  305 ;  Glenn  v.  Morgan,  23  Stewart,  81  Miss.  664 ;  Kyle  v.  Bost- 

W.  Va.  467 ;   Stillwell  v.  Aaron,  69  ick,  10  Ala.  589 ;  Tudor  v.  Goodloe,  1 

Mo.  539 ;  Osborn  v.  Low,  40  Ohio  St.  B.  Mon.  (Ky.)  333 ;  Gilder  v.  Jeter,  11 

347 ;  Lemmon  v.  Whitman,  75  Ind.  Ala.  256 ;  Pike's  Adm'r  v.  Clark,  8  B. 

318 :   Mann  u  Brown,  71  Tex.  241 ;  Mon.  (Ky.)  263 ;  Payne  v.  Powell,  14 

Vary  v.  Norton,  6  Fed.  Rep.  808  (un-  Tex.  600 ;    Scott  v.  Hall,  6  B.  Mon. 

der  Michigan  statute).  (Ky.)  285.     Contra,  Riley  v.  Gregg,  16 

iTurrill   v.  Boynton,   28  Vt.   142.  Wis.  666;  KeUy  v.  Gillespie,  12  Iowa, 

And  see  Billington  v.  Wagoner,  33  55;   Camp    v.  Howell,   37   Ga.  312; 

N.  Y.  31 ;  Nat.  Bank  v.  Place,  15  Hun  CorieUe  v.  AUen,  13  Iowa,  289 ;  Fay 

(N.  Y.),  564,  V.  Tower,  58  Wis.  286. 

2 Kenninghamu Bedford, IB. Mon.        5 Burgess   v.   Dewey,   88  Vt   618; 

(Ky.)  335,  per  Robertson,  C.  J.  Smith  v.  Hyde,  86  Vt.  803 ;  Hartman 

'  Armistead  v.  Ward,  2  Patton,  Jr.  v.  Danner,  74  Pa.  St.  36,  f oUowed  in 

&  Heath  (Va.),  504,  per  Tliompson,  J.  Calvert  v.  Good,  95  Pa.  St.  65,  and  dis- 
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§  357.  Cases  holding  payment  of  usury  not  sufficient  con- 
sideration for  extension. —  Where  a  statute  declared  "void 
all  contracts  infected  with  usury,"  it  was  held  that  the  actual 
payment  of  usurious  interest  in  advance  was  not  a  sufficient 
consideration  to  support  a  contract  for  extension.  The  court 
said :  "  The  contract  for  usury  is  equally  void,  whether  the 
money  is  actually  paid  or  only  promised  to  be  paid  at  a  future 
day.  The  statute  has  made  no  distinction.  .  .  .  Though 
the  debtor  parts  with  the  money,  it  still  belongs  to  him,  and 
he  may  sue  the  next  moment  and  recover  it  back.  ...  If 
he  agrees  to  give  more  (than  legal  interest)  the  agreement  is 
void,  and  though  the  agreement  be  executed  by  paying  the 
money,  it  is  still  void,  and  the  money  may  be  recalled  at 
pleasure."  '  The  same  thing  has  been  held,  where  the  statute 
provided  that  any  payment  of  usury  should  operate  as  a  pay- 
ment of  so  much  on  account  of  the  principal,  and  the  pay- 
ment was  made  after  the  debt  became  due,  and  before  the 
time  of  extension  expired.'^  So,  where  the  statute  provided 
that  where  usurious  interest  was  paid  by  the  debtor,  he  might 
sue  the  creditor  and  recover  it  back,  it  was  held  that  the 
actual  payment  of  usury  was  not  a  sufficient  consideration  for 
extension.  The  court  said :  "  Here  the  reception  or  reserva- 
tion of  usurious  interest  is  an  illegal  act,  and  so  far  from  being 
binding,  it  is  inoperative,  for  the  reason  that  it  is  expressly 
provided  by  statute  that  such  interest  may  be  recovered  by 
the  person,  etc.,  who  may  have  paid  it,  with  damages." ' 

tinguished  in  Grayson's  Appeal,  108  text,  though  it  is  not  followed  in 
Pa.  St  581;  Polkinghorne  v.  Hen-  Stillwell  v.  Aaron,  69  Mo.  539,  and 
dricks,  61  Miss.  366 ;  Howell  v.  Sevier,  "Wild  v.  Howe,  74  Mo.  551. 
1  B.  J.  Lea  (Tenn.),   360.    But  see  ^Cornwell  v.  Holly,  5  Rich.  Law 
Brown  v.  Prophit,  53  Miss.  649.  (S.  C),  47 ;  Jenness  v.  Cutler,  12  Kan. 
1  Vilas  V.  Jones,  1  N.  Y.  274,  per  500;  Brather  v.  Gammon,  25  KaiL 
Brownson,  J.     To  same  effect,  see  397.    To  similar  effect,  see  Wiley  v. 
Denick  v.  Hubbard,  27  Hun  (N.  Y.),  Hight,  39  Mo.  130 ;  though  see  this 
347 ;    Meiswinkle  v.  Jung,   30  Wis.  case  reviewed  and  in  effect  overruled 
861 ;    St.  Maries  v.  PoUeys,  47  Wis.  in  WUd  v.  Howe,  74  Mo.  551,  and 
67 ;  Ii-vine  v.  Adams,  48  Wis.  468 ;  StUlweU  u  Aaron,  69  Mo.  539. 
though  see  Hamilton  v.  Prouty,  50  '  Shaw  v.  Binkard,  10  Ind.  227,  per 
Wis.   592.     The  case  of  Farmers'  &  Hanna,  J.    To  same  effect,  see  Good- 
Traders'  Bank  v.  Harrison,  57  Mo.  hue  v.  Palmer,  13  Ind.  457. 
503,  also  sustains  the  doctrine  of  the 
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§  358.  How  far  surety  discharged  by  time  given  Iby  one 
of  several  creditors  —  Surety  who  becomes  such  without 
knowledge  of  principal  discharged  by  giving  of  time. —  If 

one  of  two  joint  obligees  makes  such  an  arrangement  with  the 
principal  for  time  as  is  sufficient  to  discharge  the  surety,  the 
surety  is  entirely  discharged,  for  the  act  of  one  of  several 
joint  obligees  is  the  act  of  aU.^  But  if  two  separate  parties, 
who  are  not  partners  nor  in  any  way  connected,  are  equitable 
owners  of  an  execution,  and* one  of  them  consents  to  a  stay 
of  execution,  and  does  such  acts  as  will  discharge  the  surety, 
that  fact  will  not  discharge  the  surety  as  to  the  part  of  the 
execution  owned  by  the  other  party .^  A  surety  who  becomes 
such  without  the  request  of  the  principal,  and  after  the  prin- 
cipal has  become  bound,  is,  at  least  as  between  himself  and  the 
creditor,  a  surety,  and  is  discharged  by  the  giving  of  time  to 
the  principal.'  The  same  thing  was  held  where  a  surety  be- 
came such  without  the  knowledge  of  the  principal.  The  court 
said  that  although  in  such  a  case  the  principal  was  not  bound 
to  the  surety,  yet  the  surety  was  to  all  intents  and  purposes 
a  surety,  and  entitled  to  subrogation  upon  payment  of  the 
debtj  as  the  right  to  subrogation  did  not  depend  upon  con- 
tract, but  on  the  elementary  principles  of  equity.*  In  such  a 
case,  where  it  was  claimed  that  the  addition  of  the  name  of 
the  surety  was  an  alteration  of  the  note  which  made  it  void, 
the  court  said  the  note  was  not  void  in  any  event,  unless  the 
principal  chose  to  avoid  it,  and  it  was  held  that  the  surety 
was  discharged  by  time  given  the  principal.' 

§  359.  Surety  discharged  if  time  is  given  after  debt  is 
due  —  Other  cases  holding  surety  discharged  by  extension 
of  time. —  If  the  agreement  for  extension  is  not  made  till  after 
the  debt  is  due,  it  will  have  the  same  effect  to  discharge  the 
surety  as  if  made  before.'    Giving  time  to  the  maker  dis- 

1  aark  V.  Patton,  4  J.  J.  Marsh.  « Turrill  v.  Boynton,  23  Vt  142 ; 
(Ky.)33.  Stowell  v.  Goodenow,   31  Me.   538; 

2  Givens  v.  Briscoe,  3  J.  J.  Marsh.  Carbin  v.  Savory,  14  Gray,  528 ;  Vea- 
(Ky.)  539.  zie  v.  Can-,  3  Allen,  14 ;  Wheaton  v. 

» Talmage  v.  Burlingame,  9  Pa.  St  Wheeler,  37  Minn.  464;  AUis  v.  Ware, 

21.  28  Minn.  166.      But   see  MobUe   & 

<  Peake  v.  Estate  of  Dorwin,  35  Vt  Montgomeiy  R'y  Co.  v.  Brewer,  76 

28.  Ala.  135.    Where  a  creditor  agreed  to 

6  Howard  v.  Clark,  36  Iowa,  114.  accept  time  drafts  from  the  maker  as 
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charges  the  indorser  of  a  note.'  Granting  an  extension  to  the 
drawer  of  a  bill  of  exchange  discharges  the  accommodation 
acceptor  thereof,  who  is  at  the  time  known  by  the  holder  to 
be  such.2  The  surety  is  not  deprived  of  his  rights  as  such  by 
the  fact  that,  nineteen  days  after  the  maturity  of  the  note  for 
which  he  is  bound,  he  gives  a  mortgage  to  secure  the  debt, 
Avhich  is  stated  in  terms  to  be  an  additional  security  for  the 
payment  of  the  note.^  Giving  time  to  the  principal  in  a  forth- 
coming bond  discharges  the  surety  therein.*  The  surety  in  an 
arbitration  bond  is  discharged  if  the  time  for  making  the 
award  is  extended  beyond  the  time  limited  in  the  bond.'  If  a 
party  having  a  claim  against  an  estate  give  the  administrator 
time  for  payment  beyond  that  prescribed  by  law,  the  sureties 
on  the  administrator's  bond  are  discharged  from  all  liability 
for  the  payment  of  such  debt."  "Where  a  guardian  made  a  sur- 
render of  his  property,  and  his  wards,  in  whose  favor  the 
bond  was  given,  consented  to  and  voted  for  a  sale  of  the  prop- 
erty on  terms  of  credit,  when  credit  could  not  have  been  given 
without  such  consent,  it  was  held  that  such  consent  was  a  giv- 
ing of  time,  and  discharged  the  surety  on  the  guardian's 
bond.''  Where  a  promissory  note  was  payable  on  demand, 
and  the  creditor,  for  a  valuable  consideration,  agreed  by  parol 
to  give  time  of  payment  to  the  principal  for  sixty  days,  it  was 
held  the  surety  was  discharged.^  A  rule  and  usage  of  a  bank, 
which  was  well  known  to  a  surety,  was  to  take  all  accommo- 
dation notes  with  all  the  parties  as  joint  and  several  promis- 
ors, and  regard  all  the  promisors  as  principals,  so  far  as  the 
bank  was  concerned.  A  party  signed  a  joint  and  several  note 
to  the  bank,  being,  in  fact,  a  surety,  and  known  to  be  such  by 
the  bank,  but  the  fact  of  suretyship  did  not  appear  from  the 
note.    Held,  he  was  discharged  by  an  extension  of  time  given 

security  for  an  overdue  note,   and  3  Gumming 'u  Bank  of  Montreal,  15 

wait  until  their  maturity,  it  was  held  GranA's  Ch.  686. 

to  be  such  an  extension  of  time  as  *  Steele  v.  Boyd,  6  Leigh  (Va.),  547. 

operated  to  discharge  a  surety  on  the  5  Brookins  v.  Shumway,  18  Wjs.  98. 

note.    Pomeroy  v.  Tanner,  70  N.  Y.  ^  Pyke  v.  Searcy,  4  Porter  (Ala.),  53. 

547.  Contra,  Gillett  v.  Rachel,  9  Eob.  (La.) 

iMcGuire  v.  Woodbridge,  6  Eob.  276. 

(La.)  47 ;  Veazie  v.  Oarr,  3  Allen,  14.  ^  Brown  v.  Roberts,  14  La.  Ann.  256. 

2  Davies  v.  Stainbank,  6  De  G.,  M.  s  Grafton  Bank  v.  Woodward,    5 

&  G.  679.  N.  H.  99. 


522  DISCHAEGE    OF   SUEETY   BT   GIVING   TIME.  [§  360. 

the  principal.  The  court  said  that,  as  long  as  the  creditor  did 
nothing  to  change  the  contract,  the  surety  was  bound  as  prin- 
cipal. "Allowing  the  bank  to  deal  with  sureties  on  the  note 
as  principals,  and  to  treat  them  accordingly,  confers  the  power 
to  do  so  in  that  contract  to  the  fullest  extent,  but  gives  no 
right  to  make  them  parties  to  another  contract  which  in- 
creases their  liability.  Such  construction  would  admit  the 
bank  to  hold  sureties  perpetually  liable,  and  at  the  same  time 
deprive  them  of  the  right  to  pay  the  debt  and  resort  to  their 
principal." ' 

§  360.  Miscellaneous  cases  holding  surety  discharged  by 
extension  of  time. —  A  composition  deed  by  which  the  cred- 
itor agrees  to  receive  a  certain  per  cent,  of  all  debts  due  from 
the  makers  of  a  note  in  full  discharge  of  the  same,  to  be  paid 
at  a  time  beyond  the  maturity  of  the  note,  operates  as  an  ex- 
tension of  the  time  of  payment  and  discharges  the  surety.^ 
Extending  the  time  of  payment  of  a  note,  by  an  agreement 
written  on  a  separate  piece  of  paper,  discharges  the  surety  on 
the  note.'  Principal  and  sureties  executed  a  bond,  conditioned 
that  the  principal  should  collect  debts  due  the  obligee,  and 
account  faithfully  for  his  transactions  as  often  as  required,  and 
at  least  on  the  1st  day  of  September  of  each  year.  The  prin- 
cipal collected  money,  for  which  he  rendered  an  account  to 
the  obligee,  who  thereupon  gave  the  principal  time,  upon  his 
executing  a  trust. deed  of  his  property  to  secure  the  amount 
collected.  Held,  the  sureties  were  discharged.  The  court 
said  it  made  no  difference  that  the  principal  might  collect  fur- 
ther sums  under  his  agency,  and  proceeded :  "  An  action  for 
any  sum  of  money  actually  collected  accrues  as  soon  as  it  is 
collected;  and  if  that  action  be  suspended,  such  suspension 
appears  to  the  court  to  release  the  sureties  with  respect  to  the 
sum  so  suspended  as  completely  as  they  would  be  released 
from  the  whole  bond  if  the  whole jnoney  had  been  collected."  * 

iLime  Eock  Bank  v.  Mallett,  43  course,  was  without  his  knowledge 

Me.  349,  per  Tenney,  G.  J.  or  consent.    Bradshaw  v.  Combs,  103 

2  Perry  v.  Armstrong,  39  N.  H.  583.  111.  438. 

8  Dunham  v.  Countryman,  66  Barb.  « Hopkirk  v.   McConico,  1  Brock. 

(N.  T.)  268.    And  a  court  of  equity  220,    per    Marshall,    C.  J.    Holding 

has  jurisdiction  to  enjoin  the  collec-  that  surety  in   sealed  bond  is  dis- 

tion  of  the  same  at  the  suit  of  a  charged  at  law  by  time  given  before 

surety    ofthereto,  if  the  extension,  breach,  but   not    after   breach,  see 
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Where,  after  judgment  against  principal  and  surety,  the  cred- 
itor agreed  to  take,  within  a  certain  time,  land  from  the  prin- 
cipal for  part  of  the  debt,  it  was  held  that  the  surety  was 
discharged.  If  the  surety  had  paid  the  debt  within  that  time 
he  could  only  have  received  payment  from  his  principal  in 
land  instead  of  money,  and  his  rights  could  not  be  thus  changed 
and  he  held  liable.'  Where  the  holder  of  a  bill  of  exchange 
agreed  with  the  acceptor  that  he  would  not  look  to  'the  ac- 
ceptor for  payment  till  he  had  exhausted,  without  success,  the 
legal  remedies  against  the  indorser,  it  was  held  the  indorser 
was  discharged.^  Certain  debtors  agreed  to  pay  their  indebt- 
edness in  two,  four,  six  and  eight  months  from  the  date  of 
their  agreement,  and  a  surety  became  responsible  that  they 
would  do  so.  About  three  weeks  after  the  date  of  this  agree- 
ment one  of  the  creditors  took  for  the  debt,  from  the  princi- 
pals, certificates  of  deposit,  dated  the  day  they  were  given, 
and  payable  in  two,  four,  six  and  eight  months.  Held,  this 
was  a  giving  of  time  and  discharged  the  surety.^  A  creditor, 
in  renewal  of  the  notes  of  a  firm  which  he  held,  and  which 
were  secured  by  the  bond  of  a  surety,  took  the  individual 
notes  of  a  member  of  the  firm,  payable  at  a  future  time,  signed 
in  this  wise:  "For  the  late  firm  of  Pease,  Chester  &  Co. 
Wm.  J.  Pease."  Held  that,  though  time  might  not  thereby 
be  given  to  all  the  members  of  the  firm,  it  was  given  to  the 
maker  of  the  renewal  notes,  and  the  surety  was  discharged.'' 
Where  a  note,  payable  twelve  months  after  date,  was  taken 
for  an  existing  debt,  it  was  held  that  the  remedy  on  the  debt 
was  suspended  until  the  maturity  of  the  note,  and  that  the 
sureties  to  the  original  debt  were  thereby  released.'  An  exten- 
sion of  time  for  the  payment  of  a  matured  legacy  by  a  legatee 
of  full  age,  by  accepting  the  executor's  note  payable  therefor 
at  a  future  date,  releases  the  sureties  on  the  bond  of  a  residu- 
ary legatee,  if  such  extension  was  without  their  consent.^ 

United  States   v.   Howell,  4  Wash.  *  Farmers  &  Meclianios'  Bank  t.. 

630.    See,  also,  on  this  point,  Hayes  Kreheval,  3  Mich.  504. 

V.  Wells,  34  Md.  513.  5  Mobile  Life  Ins.  Co.  v.  Randall,  71 

'  Bangs  V.  Strong,  7   Hill  (N.  Y.),  Ala.  230. 

250.  cDurfee  v.  Abbott,  61  Mich.  471. 

-  Ige  V.  Bank  of  Mobile,   8  Port.  But  such  action  by  an  infant  legatee 

(Ala)  108.  was  held  not  to  release  the  sureties 

'  Gross  V.  Parrott,  16  Cal.  143.  unless  ratified  by  him  after  arriving 
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§  361.  Suspending  fine  by  governor  of  state  does  not  re- 
lease surety — Other  cases  holding  sui*ety  not  discharged 
by  extension  of  time. —  A  party  was  fined  $500  and  replevied 
(stayed)  the  judgment  w^ith  surety.  The  governor  of  the 
state  respited  the  payment  of  $250  of  the  fine  for  six  months. 
Held,  the  surety  was  not  discharged.  The  court  said  the  gov- 
ernor had  the  constitutional  right  to  grant  the  respite.  The 
surety  knew  this  when  he  became  such,  "  and  must  be  held  to 
have  agreed  that  its  exercise  should  not  impair  or  destroy  his 
obligation  to  pay  the  debt."  This  power  of  the  governor  can- 
not be  embarrassed  or  clogged  by  the  danger  of  ultimate  loss 
of  the  amount  of  the  fine  arising  from  the  release  of  the  per- 
son who  may  have  replevied  it.  A  distinction  is  made  be- 
tween the  case  of  the  state  and  a  private  individual.'  ^  If  the 
creditor  notify  the  principal  that  if  he  does  not  pay  before  a 
certain  time  suit  will  be  commenced  against  him,  this  is  not 
such  an  agreement  to  give  time  as  discharges  the  surety.^ 
The  holder  of  a  note  received  from  the  principal  two  four- 
months  biUs,  accepted  by  the  principal,  the  aggregate  of  which 
equaled  the  amount  of  the  note,  with  the  understanding  that 
if  the  bills  were  paid  they  should  discharge  the  note,  but  the 
note  was  not  to  be  canceled,  nor  any  part  of  its  "  obligation 
surrendered  until  these  acceptances  were  taken  up."  One  of 
the  bills  was  sold  and  the  amount  credited  on  the  note,  but 
not  being  paid,  the  credit  was  scratched  off.  Held,  the  surety 
was  not  discharged,  as  the  creditor  might  at  any  time  have 
sued  the  note.'  A  statute  provided  that  "  a  surety  against 
whom  a  judgment  may  be  rendered  may  obtain  judgment 
against  his  principal  immediately  for  the  amount  for  which  he 
has  been  made  so  liable."  Judgment  was  recovered  against  a 
principal  and  surety,  and  the  creditor  stayed  execution  for 
six  months.  Held,  the  surety  was  not  discharged  because  his 
remedy  against  the  principal  was  not  suspended.*  Where  a 
creditor  before  judgment  agreed  that  the  principal  should 
have  the  privilege  at  any  time  within  sixty  days  after  judg- 
ment of  paying  the  debt  in  books,  it  was  held  the  surety  was 

at  fuU  age.    Dui-fee  v.  Abbott,   61  a  McGuire  u  Biy,  3  Rob.  (La.)  190. 

Mich.  471.  3  WeUer  v.  Ransom,  34  Mo.  863. 

1  NaU  V.  Springfield,  9  Bush  (Ky.),  -i  Peay  v.  Poston,  10  Yerg.  (Tenn.) 

673,  per  Lindsay,  J.  111. 
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not  discharged.  The  court  said  there  was  no  mutuality  in 
the  agreement.  The  principal  might  deliver  the  books,  but 
was  not  bound  to  do  so.  The  creditor  had  a  right  to  proceed 
at  any  time  on  the  judgment.'  Three  notes  were  made  by 
principal  and  surety.  After  two  of  them  became  due,  and 
before  the  maturity  of  the  third,  the  principal  gave  the  cred- 
itor an  agreement  to  pay  him  two  per  cent,  interest  on  all 
the  notes  after  they  became  due.  Held,  this  alone  did  not 
amount  to  an  agreement  to  give  time  nor  discharge  the 
surety,^ 

§  362.  Miscellaneous  cases  holding  surety  not  discharged 
by  extension  of  time. —  Where  a  surety  became  bound  that 
his  principal  would  account  for  all  monej''  received  by  him  for 
the  obligee,  and  the  principal  collected  money  and  rendered 
an  account  to  the  obligee  which  was  false,  and  less  than  the 
amount  collected,  and  the  obligee  gave  the  principal  time  upon 
the  amount  reported  due,  it  was  held  the  surety  was  dis- 
charged from  liability  for  the  amount  reported  due,  but  not 
from  liability  for  the  amount  concealed.'  It  has  been  held 
that  a  contract  with  an  intermediate  holder  of  a  note  to  give 
time  to  the  principal  does  not  discharge  the  surety  as  against 
a  subsequent  hona  fide  holder,  even  where  the  note  is  over- 
due when  the  time  is  given  and  the  subsequent  holder  takes 
it.*  It  has  been  held  that  the  drawer  of  a  check  is  not  a  surety 
for  the  payee,  though  it  be  lent  to,  or  drawn  for  the  accom- 
modation of,  the  payee,  and  the  drawer  is  not  discharged  by  an 
extension  of  time  given  to  the  payee.'*  Where  A.  and  B.  were 
partners  and  dissolved  their  partnership,  and  A.  agreed  to  pay 
the  firm  debts,  which  facts  were  known  to  the  creditor,  and  the 
creditor  afterwards  granted  A.  an  extension  of  time,  it  was 
held  that  B.  was  not  discharged  therebj''.*  A  guaranty  pro- 
vided as  follows :  "  B.  informs  me  that  in  conversation  with 
Mr.  S.,  of  your  firm,  he  stated  to  B.  if  he  would  get  me  to  be 

'"Woolworth   V.  Brinker,  11  Ohio        ^g-vsrive   v.  Redman,  Law  Rep.  1 

St.  593.  Q.  B.  Div.  536,  commented  upon  in 

2  Claiborne  v.  Birge,  42  Tex.  98.  Bailey  v.  Griffith,  40  Up.  Can.  (Q.  B. 

'  Hopkirk    v.  M'Conico,   1   Brock.  Div.)  418.    To  same  effect,  see  Main- 

320.  gay  v.  Lewis,  Irish  Rep.  3  Com.  Law, 

*Devore  v.  Mundy,  4  Strob.  Law  495,  which  last  case  is  overruled  — 

(S.  C),  15.  Maingay  v.  Lewis,  Irish  Rep.  5  Com. 

5Mun-ay  v.  Judah,  6  Cow.  484.  Law,  339. 
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responsible  for  him  to  you,  or,  in  other  words,  to  give  B.  a 
letter  of  credit  to  you,  he  would  sell  him  on  longer  time  — 
say  nine  months  or  a  year,"  and  then  went  on  to  guaranty 
$1,000.  Separate  parcels  of  goods  were  purchased  from  time 
to  time,  and  for  each  parcel  B.'s  note  at  six  months  was  taken. 
Held,  the  taking  of  the  notes  was  not  a  waiver  of  the  right 
to  resort  to  the  guarantor,  and  it  was  not  a  condition  of  the 
guaranty  that  at  least  nine  months'  credit  should  be  given  to 
B.'  Where  upon  the  back  of  ^  note  payable  on  demand  there 
was  indorsed  by  conseiit  of  all  parties  the  following :  "  This 
note  is  to  be  paid  off  within  three  years  from  date,"  and  the 
holder  did  not  compel  payment  of  the  note  within  three  years, 
it  was  held  the  surety  was  not  discharged,  as  the  indorsement 
only  amounted  to  a  promise  by  the  principal  to  pay  the  money 
within  three  years.'^  Judgment  was  rendered  against  prin- 
cipal and  sureties  in  a  replevin  bond,  in  consequence  of  a  com- 
promise with  the  principal,  and  on  an  agreement  to  give  four 
months'  time  for  the  payment  of  the  judgment.  The  exten- 
sion of  time  was  not  a  part  of  the  judgment,  but  was  evi- 
denced by  a  paper  afterwards  executed.  The  attorney  for  the 
principal  told  the  creditor  at  the  time  the  agreement  for  ex- 
tension was  executed  that  the  sureties  consented  to  the  same, 
and  there  was  no  consideration  paid  for  the  extension.  Held, 
there  was  no  valid  agreement  for  extension,  and  the  sureties 
were  not  discharged."  A  subsequent  purchaser  of  mortgaged 
land  cannot,  it  is  held,  complain  of  an  extension  of  the  mort- 
gage when  he  has  a  right  to  redeem.* 

§  363.  If  creditor  take  principal's  note  for  extended  pe- 
riod, it  enlarges  the  time  and  discharges  the  surety. — 
When  the  principal  and  surety  are  bound  to  the  creditor  by  a, 
note  or  other  negotiable  instrument,  if  the  creditor  take  from 


1  Lawton  v.  Maner,  10  Rich.  Law  601.   Holding  that  surety  who  pleads 
(S.  C),  333.  that  time  has  been  given  the  prin- 

2  Lawrence  v.  Walmsley,  13  J.  Scott  oipal  need  not  allege  that  it  was  with- 
(N.  R),  799.  out  his  consent,  see  Maingay  v.  Lewis, 

3  Tousey  v.  Bishop,  23  Iowa,  178.  Irish  Rep.  5  Com.  Law,  239.    Hold- 
Holding  surety  not   discharged  by  ing  the  precise  opposite,  see  Stone  v. 
agreement  to  give  time  under  special  State  Bank,  8  Ark.  (3  Eng.)  141. 
circumstances,  see  Agee  v.  Steele,  8  *  Case  v.  O'Brien,  66  Mich.  289. 
Ala.  948 ;  Jones  u  Brown,  11  Ohio  St 
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the  principal  a  new  note  '  or  bill  of  exchange  -  for  the  debt, 
falling  due  after  the  period  when  the  original  obligation  ma- 
tures, this  generally  amounts  to  an  extension  of  time  and  dis- 
charges the  surety.  It  has  been  said  that :  "  The  rule  is  too 
well  settled  to  justify  the  citation  of  authorities  to  support  it, 
that  the  giving  of  a  valid  obligation,  payable  in  the  future, 
operates  to  suspend  all  right  of  action  on  the  consideration 
for  which  it  is  given  until  the  expiration  of  the  time  fixed  for 
the  payment  of  the  obligation,  and  this  although  the  obliga- 
tion is  not  itself  payment." '  Again,  it  has  been  said  that : 
"  A  creditor  who,  in  receiving  a  new  note,  surrenders  the  first, 
novates  his  debt;  the  sureties  it  had  for  the  payment  of  the 
first  are  discharged."  *  Where  the  principal  gave  his  creditor 
a  note  for  the  debt,  due  one  day  after  date,  the  surety  was 
thereby  discharged.  The  court  said  that  taking  a  note  for  a 
debt  was  not  payment  thereof,  unless  expressly  so  agreed. 
"  But  if  the  creditor  takes  the  bill  or  note  of  his  debtor,  pay- 
able at  a  future  day,  it  is  an  extension  of  credit,  and  he  cannot 
legally  commence  and  sustain  a  suit  for  the  original  indebted- 
ness until  such  bill  or  note  becomes  due  and  payable.  .  .  . 
Taking  a  note  from  a  debtor  for  a  debt  due  on  a  simple  con- 
tract, though  it  does  not  merge  the  contract,  and  a  suit  may 
generally  be  brought  upon  the  original  consideration  by  pro- 
ducing and  delivering  up  the  note  at  the  trial,  has  always  been 

1  Hart  V.  Hudson,  6  Duer  (N.  Y.),  was    given  but   not  signed  by  the 

394 ;  Kelty  v.  Jenkins,  1  Hilton  (N.  Y.),  surety,  it  was  held  there  was  not 

73 ;  Simmons  v.  Guise,  46  Ga.   473 ;  such  an  agreement  for  an  extension 

Dixon  V.  Spencer,  McKay  &  Co.,  59  on  the  old  note  as  discharged  the 

Md.  246 ;  Greene  v.  Bates,  74  N.  Y.  surety  thereon.    Miller  &  Thompson 

333.    The  taking  of  a  renewal  note  v.  McCuUen,  69  Iowa,  681. 

amounts  to  an  extension  of  time  of  ^  Maingay  v.  Lewis,  Irish  Rep.  5 

the  original,  and  discharges  a  surety  Com.  Law,  329 ;  Bellingham  v.  Freer, 

thereon.    First  Nat.  Bank  v.  Leavitt,  1  Moore's  Priv.  Con.  Cas.  333.    Hold- 

65  Mo.  562.    If  in  the  taking  of   a  ing  that  taking  a  note  for  -extended 

new  note  it  was  not  the  intention  to  period  does  not  ipso  facto  amount  to 

discharge  the  surety  on  the  old,  the  a  giving  of  time,  see  Shaw  v.  The 

burden  is  on  the  creditor  of  showing  First  Associated  Reformed  Presby- 

the  intention.    Stuart  v.  Lancaster,  terian  Church,  39  Pa.  St.  226. 

84  Va.  773.    Where  the  holder  of  a  3  Chickasaw  County  v.  Pitcher,  36 

note  agreed  with  the  principal  debtor  Iowa,  593,  per  Cole,  J. 

to  take  a  new  note  for  the  debt,  to  *  Morgan  v.  Their  Creditors,  1  La. 

be  signed  by  himself  and  the  surety  (Miller),  537,  per  Martin,  J. 
on  the  first  note,  and  the  new  note 
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considered  a  valid  agreement  between  the  parties,  and  a  sus- 
pension of  the  day  of  payment  until  the  note  becomes  due."  ^ 
Where  principal  and  sureties  were  liable  on  a  note,  and  the 
creditor  agreed  to  extend  the  time  of  payment  and  take  a  less 
sum,  and  took  the  note  of  the  principal  for  such  less  sum  for 
an  extended  period,  but  upon  the  stipulation  that,  if  the  last 
note  was  not  paid,  the  original  note  should  remain  valid  and 
binding,  it  was  held  that  the  sureties  were  discharged.^  The 
holder  of  an  overdue  non-negotiable  note,  on  which  there  was 
a  surety,  accepted  from  the  principal  four  new  negotiable 
notes,  three  of  which  were  payable  at  a  future  day,  and  the 
other  on  demand  after  date,  and  agreed  that  the  original 
note  should  remain  in  his  hands  as  collateral  security  for 
the  payment  of  the  new  ones.  Held,  the  effect  of  this  ar- 
rangement was  to  enlarge  the  time  of  payment  for  a  part 
of  the  debt,  and  to  change  the  character  and  terms  of  the 
contract  with  respect  to  the  whole  of  it,  and  that  the 
surety  was  thereby  discharged.'  Where,  after  a  note  with 
sureties  became  due,  the  creditor  received  payment  of  a  part 
of  it,  and  took  the  negotiable  note  of  the  principal  at  sixty 
days  for  the  remainder,  and  indorsed  on  the  back  of  the  orig- 
inal note  that  when  the  sixty  days'  note  was  paid  it  should  be 
a  full  payment  of  such  original  note,  it  was  held  the  surety 
was  discharged.*  After  the  maturity  of  a  note,  the  principal 
executed  a  new  note  due  at  an  extended  period,  which  was 
indorsed  by  the  creditor  and  discounted,  and  the  avails  paid 
to  the  creditor,  and  the  original  note  was  retained  by  him. 
The  principal  paid  $100  on  the  last  note,  and  another  note  was 
made  by  the  principal  for  an  extended  time,  and  when  it  was 
due  the  principal  paid  $200  on  it.  Held,  the  surety  was  dis- 
charged. The  court  said  the  facts  constituted  an  implied 
agreement  for  an  extension  of  time,  and  the  receipt  of  the 
money  on  the  new  note  was  a  sufficient  consideration  for  it. 

1  Fellows  V.  Prentiss,  3  Denio,  513.  ties  on  the  old  note.    Merriman  v. 

And  to  same  effect,  see  Greene  v.  Barker,  131  Ind.  74. 
Bates,  74  N.  Y.  333 ;  First  Nat.  Bank  v.        2  Robinson  v.  Offutt,  7  T.  B.  Mon. 

Leavitt,  65  Mo.  563.    But  the  accept-  (Ky.)  540. 

ance  of  a  judgment  note  payable  one        3  Andrews  v.  Man-ett,  58  Me.  539. 
day  after  date  in  lieu  of  an  old  in-        *  Morton  v.  Roberts,  4  T.  B.  Mon. 

debtedness  is  held  not  such  an  exten-  (Ky.)  491. 
sion  of  time  as  will  discharge  sure- 
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The  fact  that  the  original  note  was  not  surrendered  made  no 
difference,  as  the  new  notes  were  not  taken  as  collateral 
merely.'  An  auctioneer  having  sold  goods,  and  paid  over  only 
a  small  portion  of  the  proceeds,  gave  his  notes  due  at  different 
times  for  the  balance.  Held,  his  sureties  were  discharged. 
The  court  said :  "  In  this  case  the  debt  was  divided,  and  sev- 
eral portions  of  it  thrown  into  the  form  of  a  negotiable 
instrument.  From  these  facts,  what  but  an  agreement  to 
wait  until  their  maturity  can  be  implied?  "  -  "When  a  debt  be- 
came due,  the  creditor  told  the  principal  he  would  wait  if  the 
principal  would  pay  twelve  per  cent,  interest,  but  no  definite 
time  of  extension  was  in  terms  agreed  upon.  A  note  for  one 
year's  interest  at  that  rate  was  given  by  the  principal  to  the 
creditor,  which  was  paid,  and  another  note  for  interest  given. 
Held,  the  surety  was  discharged.  The  court  said :  "  There 
is  no  substantial  difference  between  taking  notes  for  the  inter- 
est only  and  notes  for  the  principal,  for  it  is  the  effect  of  the 
one  as  clearly  as  of  the  other  to  show  an  express  understand- 
ing that  the  period  for  paying  the  debt  itself  was  prolonged, 
else  for.  what  was  the  twelve  per  cent,  paid?"'  "Where  the 
principal  debtor  on  a  promissory  note  procured  its  surrender 
and  an  extension  of  time  by  giving  a  new  note  to  which  he 
had  forged  a  surety's  name,  it  was  held  that  the  extension  so 
procured  would  not  discharge  the  surety.'' 

§  364.  Surety  on  l)ond  and  for  open  account  discharged 
by  creditor  taking  principal's  note,  check  or  trust  deed  for 
extended  time. —  If  the  debt  for  which  the  surety  is  bound  is 
evidenced  by  a  bond  or  other  sealed  instrument  and  the  cred- 
itor take  from  the  principal,  for  the  debt,  a  note,  bill  or  other 
negotiable  instrument  which  falls  due  after  the  original  obli- 
gation matures,  this  usually  amounts  to  an  extension  of  time 
and  discharges  the  surety.*    In  a  leading  case  in  which  this 

1  Hubbard  v.  Gurney,  64  N.  Y.  457.  v.  Gamble,  13  Up.  Can.  (C.  P.)  512; 

2  Mouton  V.  Noble,  1  La,  Ann.  193,  Smith  v.  Crease's  Ex'rs,  2  Crancb, 
per  Eustis,  C.  J.  C.  C.  481 ;  Hooker  v.  Gamble,  9  Up. 

3  Darling  v.  McLean,  20  Up.  Can.  Can.  (C.  P.)  434;  Bangs  v.  Mosher, 
(Q.  B.)  373,  per  Robinson,  C.  J.  23  Barb.  (N.  Y.)  478 ;  Dixon  v.  Spen- 

4  Hubbard  v.  Hart,  71  Iowa,  668.  cer,  McKay  &  Co.,  59  Md.  246.    In 

5  Armestead  v.  Ward,  3  Patten,  Jr.  Carter  u  Duncan,  84  N.  C.  676,  it  was 
&  Heath  (Va.),  504 ;  Clarke  v.  Henty,  held  that  where  a  creditor  extended 
3  Younge  &  CoU.  (Exch.)  187 ;  Hooker  the  time  of  payment  on  a  bond  be- 

34 
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was  held  the  court  said :  "  The  obligee  thinks  fit  totally  to 
change  the  natnre  of  the  security  and  the  credit,  .  .  .  and 
doing  this,  he  does  this  material  injury  to  the  surety ;  he  has 
a  right  the  day  after  the  bond  is  due  to  come  here  (into  chan- 
cery) and  insist  upon  its  being  put  into  the  suit ;  the  obligee 
has  suspended  that  till  the  time  contained  in  the  notes  runs 
out ;  therefore  he  has  disabled  himself  to  do  that  equity  to 
the  surety  which  he  has  a  right  to  demand."  The  court  will 
not  inquire  whether  the  surety  is  benefited  or  not.  "  You 
cannot  keep  him  bound  and  transact  his  affairs  (for  they  are 
as  much  his  as  your  own)  without  consulting  him.  You  must 
let  him  judge  whether  he  will  give  that  indulgence,  contrary 
to  the  nature  of  his  engagement."  ^  Extending  the  time  of 
payment  of  an  open  account  hy  taking  the  note  of  the  princi- 
pal for  it  discharges  the  surety.^  Certain  parties  executed  a 
bond  by  which  they  became  sureties  for  three  months  from 
the  date  of  the  sales  respectively  for  any  bills  of  goods  which 
might  be  sold  the  principal.  A  sale  was  made  and  the  creditor 
took  the  negotiable  note  of  the  principal  for  the  amount, 
which,  allowing  days  of  grace,  became  due  one  day  after  the 
three  months'  credit  expired,  and  it  was  held  the  sureties  were 
thereby  discharged.'  Principal  and  sureties  executed  a  bond 
conditioned  that  the  principal  would  pay  for  aU  sewing  ma- 
chines furnished  him  by  the  plaintiff  when  the  price  was  due, 
or  within  thirty  days  after  notice  of  default  in  such  payment. 
When  the  amount  was  due  the  plaintiff  took  the  principal's 
note  therefor,  due  in  three  months,  and  it  did  not  appear  that 
the  same  was  taken  as  collateral  security.  Held,  this  was  a 
giving  of  time  which  discharged  the  sureties  on  the  bond.*  If 
after  the  debt  is  due  the  creditor  accept  from  the  principal  his 
check  for  the  amount,  due  in  fifteen  days,  this  amounts  to  an 
extension  of  time  and  discharges  the  surety.'    So  where  after 

yond  the  date  of  the  commencement  Howell  v.  Jones,  1  Cromp.,  Megs.  & 

of  a  suit  thereon  the  surety  was  dis-  Eoss.  97 ;  Id.,  4  Tyrwh.  548. 

charged,  if  done  without  his  knowl-  3  Appleton  v.  Parker,  15  Gray,  173. 

edge.  4  Weed   Sewing    Machine    Co.    v. 

1  Eees  V.  Harrington,  2  Vesey,  Jr.,  Ohen-eicht,  38  Wis.  325.    See  Weed 

540,  per  the  Lord  Chancellor.  Sewing  Machine  Co.  v.  Winchel,  107 

'^  Lee  V.  Sewall,  2  La.  Ann.  940 ;  My-  Ind.  260. 

ers  V.  WeUes,  5  Hill  (N.  Y.),  463;  5  Albany  City  Fire  Ins.  Co.  v.Bey- 

endorf,  43  Barb.  (N.  Y.)  444. 
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the  debt  was  due  the  creditor  received  the  check  of  the  princi- 
pal for  the  amount  dated  ahead,  and  at  its  maturity  presented 
it  for  payment,  it  was  held  the  surety  was  discharged.'  So, 
also,  where  such  a  check  was  accepted  by  the  creditor  to  be 
in  full  satisfaction  of  the  debt,  if  paid,  it  was  held  the  surety 
was  discharged.^  After  a  note,  on  which  principal  and  surety 
were  liable,  fell  due,  the  principal  executed  a  deed  of  trust  to 
the  creditor  with  authority  to  the  trustee  to  sell  the  property 
conveyed  for  the  satisfaction  of  the  debt,  after  six  months. 
There  was  no  express  agreement  for  delay,  but  the  court  held 
that  such  an  agreement  was  necessarily  implied  and  the  surety 
was  thereby  discharged.^  After  the  maturity  of  a  note  on 
which  principal  and  surety  Avere  liable,  the  principal  gave  the 
creditor  a  trust  deed  upon  land  to  secure  the  note,  and  in  the 
trust  deed  provided  that  no  sale  of  the  land  should  be  made 
for  eighteen  months,  and  if  within  that  period  the  note  was 
paid,  the  trust  deed  should  be  null  and  void.  The  trust  deed 
Avas  accepted  by  the  creditor,  and  the  court  held  that  the  time 
of  payment  was  extended  and  the  surety  discharged.^ 

§  365.  When  surety  not  discharged  if  creditor  take  prin- 
cipal's note  for  extended  period. —  Where  the  surety  in  a 
bond  claimed  to  be  discharged  because  a  note  at  two  months 
was  taken  from  the  principal  by  the  creditor,  it  was  held  that 
it  was  competent  to  prove  by  parol  that  it  was  orally  agreed 
between  the  creditor  and  principal  that  taking  the  note  should 
not  suspend  the  remedy  on  the  bond.^    Principal  and  surety 

1  Place  V.  Molvain,  38  N.  Y.  96.  not  discharge  the  sureties  from  lia- 
^  Okie  V.  Spencer,  1  Miles  (Pa.),  299.    bility  unless  they  could  prove  that 

Holding  that  the  creditor  who  re-  the  consideration  for  such  security 

ceives  a  check  from  the  principal  was  an  extension  of  time, 

who    has  no    money  in   bank,  but  ^Smarr  v.   Schnitter,  38  Mo.  478. 

promises  to  deposit  sufficient  to  meet  To    contrary    effect,    see    Headlee, 

it  in   two  or  three  days,   does  not  Adm'r,  v.  Jones,  43  Mo.  235.   Holding 

thereby    discharge    the   surety,   see  that  giving  time  to  the  principal  in 

Bordelon  v.  Weymouth,  14  La.  Ann.  consideration  of  a  deed  of  trust  on 

93.  personal  property  given  by  the  prin- 

2  Lea  V.  Dozier,  10  Humph.  (Tenn.)  cipal  to  the  creditor  discharges  the 
447.  But  see  Sayre  v.  King,  17  W.  surety,  see  Smith  v.  Clopton,  48  Miss. 
Va.  562,  where  it  was  held  that  the  66.  See,  also,  Semple  v.  Atkinson,  64 
taking  of  a  deed  of  trast  as  collateral  Mo.  504 

security  did  not  suspend  the  right  of  ^Wyke  v.  Rogers,  1  De  Gex,  Mactt 
action  on  the  original  debt,  and  did    &  Gor.  408. 
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were  liable  on  a  bond,  and  tbe  creditor  accepted  from  the  prin- 
cipal his  promissory  notes,  falling  due  at  a  time  subsequent  to 
the  maturity  of  the  bond,  but  at  the  same  time  clearly  ex- 
pressed his  intention  of  holding  the  surety  on  the  bond,  and 
there  was  no  express  agreement  that  the  notes  should  be  re- 
ceived as  payment  of  the  bond.  Held,  the  surety  on  the  bond 
was  not  discharged.  The  notes  were  simply  collateral  to  the 
bond,  and  taking  them  did  not  suspend  the  remedy  on  it,  as  it 
was  clearly  the  intention  of  the  .parties  that  such  remedy  should 
not  be  suspended.^  "Where  the  principal  after  the  debt  be- 
came due  gave  the  creditor  a  note  for  the  amount  at  ten  days 
from  date,  but  antedated  it  so  that  it  matured  by  its  terms 
before  the  original  debt  was  due,  it  was  held  there  was  no  ex- 
tension and  the  surety  was  not  discharged.^  A.  held  an  over- 
due note  of  B.,  indorsed  by  C,  and  D.  guarantied  its  payment 
within  sixty  days  after  the  date  of  the  guaranty.  Held,  there 
was  nc  presumption  of  law  that  the  guaranty  was  taken  for 
the  benefit  of  B.,  or  that  it  extended  to  him  the  time  of  pay- 
ment. It  was  an  independent  contract,  which  did  not  suspend 
the  right  of  action  of  A.  against  B.,  and  there  being  no  express 
agreement  for  extension,  C.  was  not  discharged.'  A  principal 
and  two  sureties  were  liable  on  a  note,  and  it  was  agreed  that 
the  principal  might  have  further  time  by  giving  a  new  note 
with  the  same  sureties.  Such  new  note  was  given,  which  was 
signed  by  only  one  of  the  sureties.  In  an  action  on  the  new 
note  judgment  by  default  was  rendered  against  the  principal, 
but  it  was  held  not  obligatory  on  either  of  the  sureties.  Held, 
the  sureties  were  liable  on  the  old  note.  Having  defeated  a 
recovery  on  the  new  note,  they  were  estopped  to  set  it  up  as 
an  extension  of  time.*  A  guaranty  was  as  follows :  "  If  .  .  . 
(A.)  purchases  a  case  of  tobacco  on  credit,  I  agree  to  see  the 
same  paid  for  in  four  months."  A.  purchased  the  tobacco 
and  gave  his  note  at  four  months  for  it.  Held,  giving  the 
note  did  not  discharge  the  guarantor.^    So  where  a  party 

1  Paine  v.  Voorhees,  26  Wis.  533;  2  Robinson  v.  Dale,  38  Wis.  330. 

Jones  r.  Sarchett,  61  Iowa,  530.    For  ^  WiUiams  w  Covilland,  10  CaL  419. 

case  holding  under  peculiar  circum-  « Williams  v.  Martin,  2  Duvall  (Ky.) 

stances  that  notes  for  extended  time  491. 

were  collateral  and  did  not  discharge  6  Case  v.  Howard,  41  Iowa,  439. 
the  surety,  see  Pox  v.  Parker,  44  Barb. 
(N.  Y.)  541. 
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guarantied  the  payment  of  a  bill  of  goods  already  bought,  for 
which  the  principal  had  given  his  note,  and  guarantied  the 
payment  for  such  other  bills  as  the  principal  might  buy,  and 
the  principal  bought  other  bills  and  gave  his  notes  for  them, 
but  none  of  the  notes  were  negotiated,  it  was  held  the  giving 
of  such  notes  was  not  a  payment  by  the  principal  which  would 
discharge  the  guarantor.' 

§  366.  Surety  not  discharged  Iby  creditor  taking  collateral 
security  for  extended  time. —  The  mere  fact  that  the  creditor 
takes  a  collateral  security  for  the  debt  which  matures  after 
the  time  the  debt  for  which  the  surety  is  liable  comes  due 
will  not  discharge  the  surety  if  it  does  not  amount  to  an  ex- 
tension of  the  time  of  payment.?  If  when  the  collateral  se- 
curity is  given  there  is  an  express  agreement,  either  that  the 
time  of  payment  of  the  debt  shall  or  shall  not  be  extended 
thereby,  such  agreement  will  prevail.  If  there  is  no  express 
agreement,  it  has  been  held  that  no  agreement  to  delay  the 
collection  of  an  overdue  debt  is  implied  from  the  receipt  by 
the  creditor  from  the  principal  of  a  note  or  other  obligation 
not  yet  due,  merely  as  collateral  security  therefor.  In  hold- 
ing this  to  be  the  law  the  following  distinctions  were  drawn : 
"  There  is  a  class  of  securities  payable  on  time,  the  taking  of 
which,  on  an  antecedent  debt,  implies  an  agreement  for  the 
suspension  of  the  antecedent  debt ;  but  that  class  of  cases  is 
confined  to  those  where  the  creditor  accepts  the  note  or  bill 

1  Willey  V.  Thompson,  9  Met.  (Mass.)  that  the  taking  of  a  collateral  security 

389.    For    a   questionable    decision,  does  not  bar  a  suit  on  the  principal 

,  holding  that  if  a  legatee  takes  the  debt,  see  Mendenhall  v.  Lenwell,  5 

note  of  an  executor  due  one  day  after  Blackf.  (Ind.)  125 ;  Dugan  v.  Sprague, 

date,  he  does  not  discharge  the  execu-  2  Ind.  600 ;  Mills  v.  Gould,  14  Ind. 

tor's  surety,  see  Coopei-  v.  Fisher,  7  278 ;  Fireman's  Ins.  Co.  v.  Wilkinson, 

J.  J.  Marsh.  (Ky.)  396.    Such  act,  how-  35  N.  J.  Bq.  160.    In  Mobile  Life  Ins. 

ever,  would  discharge  the  sureties  on  Co.   v.   Randall,  71  Ala,  220,  it  was 

the  bond  of  a  residuary  legatee ;  but  held  that  where  a  note  payable  twelve 

if  the  legatee  were  an  infant,  it  is  held  months  after  date  was  taken  for  an 

such  sureties  would  not  be  released  existing    debt,  the   remedy  on   the 

unless  he  ratified  the  taking  of  such  debt  was  suspended  until  the  matu- 

note  after  arriving  at  full  age.     Dur-  rity    of    the   note,   notwithstanding 

fee  V.  Abbott,  61  Mich.  471.  there    may    have  been   no    express 

2Sigourney  v.  Wetherell,  6    Met  agreement  to   that    effect,  and  the 

(Mass.)  553 ;  Shubrick's  Ex'rs  v.  Rus-  sureties  on  the  original  debt  were 

sell,  1  Des.  (S.  C.)  315.    But  see  Slagle  discharged. 
V.  Pow,  41  Ohio  St   603.    Holding 
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for  and  on  account  of  the  antecedent  debt,  and  the  new  se- 
curity, for  the  time  being,  at  least,  is  to  take  the  place  of  and 
represent  the  original  debt.  That  class  is  distinguishable  from, 
and  not  to  be  confounded  with,  the  class  where  the  creditor 
has  accepted  simply  a  new  additional  or  collateral  security  for 
an  antecedent  debt.  In  the  former  transaction  an  agreement 
to  give  time  may  be  implied,  but  not  out  of  the  latter  trans- 
action." '  Where  principal  and  surety  were  liable  on  a  bond, 
and  the  creditor  took  from  the  principal  a  new  bond  for  the 
same  amount,  due  at  a  later  period  than  the  first,  and  draw- 
ing a  larger  interest,  but  with  the  express  understanding  that 
the  new  bond  should  be  hold  as  collateral  security,  and  that 
the  first  bond  should  remain  ii;!  force,  it  was  held  that  the 
surety  was  not  discharged.^  After  the  note  upon  which  a 
surety  was  liable  came  due,  the  principal  gave  the  creditor  a 
bill  of  exchange,  due  in  a  year,  as  collateral  security,  and  the 
creditor  gaye  him  a  receipt  which  stated  that  the  amount  of 
the  bill,  when  collected,  should  be  applied  on  the  note.  Held^ 
these  facts  did  not  discharge  the  surety.  It  was  insisted  that 
there  was  an  implied  promise  to  indulge  the  makers  of  the 
note  till  the  maturity  of  the  bill.  But  (the  court  said)  we 
think  this  inference  is  entirely  answered  by  the  other  facts  in 
the  verdict,  for  it  is  found,  also,  by  the  jury,  that  the  bill  was 
taken  as  collateral  security  merely,  which  shows  that  the  agree- 
ment to  apply  its  proceeds  to  the  payment  of  the  note  was  not 
understood  by  the  parties  as  giving  the  debtor  any  claim  to 
indulgence.'  A  party  gave  another  a  letter^  of  credit  upon 
which  goods  were  sold.   The  creditor  took  up  a  note  given  by 

J  Austin  V.  Curtis,  31  Vt.  64,  per  charged,  see  Globe  Mutual  Ins.  Co.  v. 
Bennett,  J.,  overruling  Michigan  Carson,  31  Mo.  218.  See,  also,  New- 
State  Bank  u  Estate  of  Leavenworth,  comb  v.  Blakely,  1  Mo.  App.  389. 
28  Vt.  209.  Holding  that  a  giving  of  So  the  giving  of  a  note  secured  by 
time  will  be  presumed  from  taking  deed  of  trust  maturing  at  a  date  later 
collateral  security,  see  Hill  v.  Bostick,  than  the  original  note  for  which  it  is 
10  Yerg.  (Tenn.)  410.  given  as  collateral   security  is  held 

2  Eemsen  v.  Graves,  41  N.  Y.  471.  not  to  release  the  surety  on  the  orig- 

Holding  that  where  a  new  note  of  inal  note  though  it  be  given  without 

the  principal,  with  new  sui-eties  for  his  knowledge  or  consent.    Noll  v. 

extended  time,  is  taken  by  the  ci-ed-  Oberhellmann,  20  Mo.  App.  336. 

itor  as  collateral  to  old  note,  without  *  Wade  v.  Staunton,  5  How.  (Miss.) 

any   agreement  to   give   time,  the  631,  per  Trotter,  J. 
surety  on  the  old  note  is  not  dis- 
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the  purchaser  for  the  price,  and  accepted  a  note  signed  by  the 
purchaser,  and  another  due  at  a  time  in  the  future.  The  time 
when  this  last  note  became  due  was  not  beyond  the  time  for 
which  the  guarantor  had  become  hable.  It  was  held  that  tak- 
ing the  new  note  did  not  discharge  the  guarantor.'  A  note 
of  a  bank  provided  that  the  bond  of  the  cashier  should  be  re- 
newed every  year,  but  that  the  renewal  or  giving  a  new  bond 
should  not  affect  the  old  one,  unless  it  was  actually  surrendered 
to  be  canceled.  A  renewal  bond  with  different  sureties  was 
given,  but  the  old  one  was  not  surrendered  to  be  canceled,  and 
it  was  held  that  the  sureties  on  the  old  bond  were  not  thereby 
discharged.^ 

§  367.  When  surety  not  discharged  if  creditor  take  from 
principal  mortgage  for  extended  time  as  collateral  security 
for  the  debt. —  It  has  been  repeatedly  held  that  the  mere  fact 
that  the  creditor  takes  from  the  principal  a  mortgage  or  trust 
deed  of  property  as  collateral  security  for  the  debt  for  which 
the  surety  is  liable,  which  matures  after  the  maturity  of  such 
debt,  does  not  of  itself,  in  the  absence  of  an  agreement  to  that 
effect,  extend  the  time  or  discharge  the  surety.^  Thus,  where 
a  judgment  was  recovered  against  a  principal,  and  the  cred- 
itor then  took  from  the  principal  a  deed  of  trust  on  real  es- 
tate, which  stipulated  that,  if  the  principal  should  not  pay  the 
judgment  within  a  year,  the  trustee  should  sell  the  real  estate 
for  the  satisfaction  of  the  debt,  it  was  held  that  no  time  was 

1  Noi-ton  V.  Eastman,  4  Greenl.  (Me.)  and  a  surety  of  the  mortgagor  will 
531.  not  be  released  by  the  mere  giving  of 

2  Pendleton  v.  Bank  of  Kentucky,  1  such  collateral  bond.  Firemen's  Ins. 
T.  B.  Mon.  (Ky.)  171.  Holding  sure-  Co.  v.  Wilkinson,  35  N.  J.  Eq.  160. 
ties  not  discharged  by  creditor  taking  The  giving  of  a  chattel  mortgage  to 
collateral  security  for  extended  time,  secure  a  pre-existing  debt  will  not 
see  Frickee  v.  Donner,  35  Mich.  151;  discharge  sureties  of  the  debtor  unless 
Adams  v.  Logan,  37  Gratt.  (Va.)  201.  the  mortgage  on  its  face  iDurported  to 

3  Burke  v.  Cruger,  8  Tex.  66 ;  Will-  extend  the  time  of  payment  of  the 
iams  V.  Townsend,  1  Bosw.  (N.  Y.)  debt.  Meguiar  v.  Groves,  1  Fed.  Rep. 
411 ;  German  Ins.  Co.  v.  Yahle,  28  111.  279  (Dist.  Ct.  D.  Ky.).  See,  however, 
App.  557.  The  giving  of  a  bond  as  col-  as  opposed  to  the  doctrine  herein, 
lateral  security  to  a  subsisting  bond  Munster  &  Leinster  Bank  v.  France, 
and  mortgage  does  not  per  se,  and  Law  Rep.  Irish  (24Q.  B.  andEx.Div.), 
in  the  absence  of  any  agreement.  82.  See,  upon  this  subject.  Bowling 
operate  as  a  suspension  of  the  right  to  v.  Flood,  1 B.  J.  Lea  (Tenn.),  678 ;  Ben- 
prosecute  such  bond  and  mortgage,  neson  v.  Savage,  130  111.  353. 
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thereby  given  on  the  judgment,  and  the  surety  was  not  dis- 
charged.'   The  acceptance  by  a  creditor  of  a  bond  and  mort- 
gage, paj^able  at  a  future  day,  as  collateral  security  for  the 
amount  of  an  execution  in  the  hands  of  the  sheriff,  is  not  ipso 
facto  a  stay  of  the  execution.^    After  the  maturity  of  a  note, 
upon  which  principal  and  surety  were  liable,  the  principal  ex- 
ecuted and  delivered  to  the  creditor  as  collateral  security  a 
mortgage  of  real  estate,  to  secure  a  larger  sum  than  the  note, 
in  which  the  amount  of  the  npte  was  included.     The  mort- 
gage contained  a  covenant  on  the  part  of  the  mortgagor  to 
pay  the  money  on  a  day  therein  named,  but  no  provision  that 
the  right  of  action  on  the  note  should  be  suspended.    Held, 
the  remedy  on  the  note  was  not  suspended,  and  the  surety 
was  not  discharged.^    A  creditor  took  from  the  principal  a 
mortgage,  conditioned  that  he  would  make  a  reconveyance  if 
the  debt  for  which  a  surety  was  liable,  and  other  debts,  were 
paid  within  iive  years.     There  was  no  express  agreement  to 
wait  five  years,  nor  any  other  time,  and  it  was  held  the  surety 
was  not  discharged.*    Principal  and  surety  were  liable  on 
several  notes,  maturing  at  different  times,  and  the  principal 
executed  a  trust  deed  of  land  to  secure  the  payment  of  the 
notes,  which  provided  that,  in  case  of  default  for  thirty  days 
in  the  payment  of  any  of  the  notes,  they  should  all  become 
due,  and  the  trustee  might  sell  the  property  and  pay  all  the 
notes,  whether  due  or  not.     Held,  the  surety  was  not  thereby 
discharged.^    "Where  principal  and  surety  were  liable  on  a 
note,  and  the  principal  assigned  to  the  creditor  aU  his  house- 
hold goods,  etc.,  as  a  further  security  for  the  debt,  with  the 
proviso  that  he  should  not  be  deprived  of  the  possession  of 
the  property  assigned  until  after  three  days'  notice,  it  was 
held  that  no  time  was  given  and  the  surety  was  not  discharged.* 
When  the  creditor  takes  from  the  principal  a  mortgage  for  an 
extended  time,  as  security  for  the  debt,  the  surety  may  prove 
by  parol  an  agreement  for  delay  between  the  principal  and 

iPendexter  v.  Vernon,  9  Humph,  nois,  German  Ins.  &  Savings  Inst  v. 

(Tenn.)  84.  Vahle,  28  HI  App.  557. 

2  Bank  of  Pennsylvania  v.  Potius,  «  Thui-ston  v.  James,  6  R.  L  103. 
10  Watts  (Pa.),  148.  5  Morgan  v.  Martien,  33  Mo.  438. 

3  Breugle  v.  Bushey,  40  Md.   141.  6  Twopenny  v.  Young,  3  Barn.  & 
See  a  case  similar  in  principle  in  lUi-  Cress.  208. 


§  368.]  DISCHAEGE   OF    SUEETY   BY   GIVING   TIME.  537 

creditor,  prior  to  the  making  of  the  mortgage.^  The  mere 
fact  that  after  a  surety  has  become  liable  the  creditor  takes  a 
trust  deed  or  other  security  for  the  debt,  where  there  is  no 
extension  of  time,  will  not  affect  the  liability  of  the  surety.^ 

§  368.  When  surety  not  discharged  toy  extension  for  less 
period  than  that  in  wliich  judgment  could  be  recovered  — 
Injunction  obtained  by  principal. —  If  the  time  of  payment 
is  extended  for  a  definite  time,  but  the  extension  expires  be- 
fore judgment  could  have  been  obtained  against  the  principal, 
it  has  been  held,  under  certain  peculiar  circumstances,  that  the 
surety  Avas  not  thereby  discharged.  Thus,  where  the  princi- 
pal died,  and  the  creditor  made  a  binding  agreement  with  his 
administrator  not  to  sue  for  four  months,  where  by  statute  he 
could  not  have  sued  till  a  year  after  the  death  of  the  prin- 
cipal, it  was  held  the  surety  was  not  discharged.'  So  it  has  been 
held  that  a  surety  is  not  discharged  by  the  creditor  taking 
from  the  principal  a  cognovit  in  an  action  he  had  brought 
against  the  principal,  with  a  stay  of  execution  until  a  day 
earlier  than  that  upon  which  judgment  could  have  been 
obtained  in  the  regular  course,  because  by  the  arrangement 
time  was  not  given,  but  the  remedy  was  accelerated.*  Suit 
having  been  brought  against  the  principal  in  a  note,  and  the 
action  being  soon  for  trial,  the  creditor  took  a  cognovit  from 
the  principal  for  the  debt,  payable  in  three  instalments  —  the 
first  on  April  28th,  the  others  in  May  and  June ;  but  if  the 
principal  failed  in  any  of  these  payments,  the  creditor  was  to 
be  at  liberty  to  immediately  enter  up  judgment,  and  issue 
execution  for  the  whole  sum.  The  first  instalment  was  not 
paid.  If  the  creditor  had  proceeded  in  his  action  he  could  not 
have  obtained  judgment  before  April  28th.   Held,  no  time 

I  Morse  v.  Huntington,  40  Vt.  488.  out  their  consent.    Kane  v.  Cortesy, 

Where,  in  consideration  of  an  agree-  100  N.  Y.  133. 

ment   for   extension,    a   mortgagor  2  Scanland  v.  Settle,  Meigs  (Tenn.), 

gave  a  chattel  mortgage  as  additional  160 ;  Oxley  v.  Stover,  54  IlL  159. 

security,  and  empowering  the  mort-  ^  Gardner  v.  Van  Nostrand,  13  Wis. 

gagee,  in  case  the  latter  ajjprehended  543. 

danger,  to  foreclose,  it  was  held  that  *  Huhne  v.  Coles,    3  Simons,   12 ; 

such  a  clause  did  not  defeat  the  opera-  Barker  v.  McClure,  2   Blackf.  (Ind.) 

tion  of  the  extension,  and  that  the  14 ;  Suydam  v.  Vance,  3  McLean,  99 ; 

sureties  to  the  original  debt  were  dis-  Fletcher  v.  Gamble,  3  Ala.  335. 
charged  if  such  extension  was  with- 
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was  given,  and  the  surety  was  not  discharged.'  A  judgment 
was  recovered  against  a  party  in  the  court  below,  from  which 
he  prosecuted  a  writ  of  error  to  the  supreme  court,  giving  a 
surety  on  the  writ  of  error  bond.  The  judgment  was  affirmed, 
and,  by  virtue  of  a  statute  allowing  it,  judgment  was  rendered 
by  the  supreme  court  against  the  principal  and  surety.  The 
principal  then  got  an  injunction  against  proceedings  being  had 
under  the  judgment,  to  which  latter  proceeding  the  surety 
was  not  a  party.  Held,  the  •  surety  was  not  thereby  dis- 
charged.^ 

§  369.  If  creditor  continue  case  against  principal,  surety 
discliarged  —  Other  cases  holding  surety  discharged  hy  ex- 
tension of  time. —  Suit  having  been  brought  on  a  note  against 
a  principal  and  surety,  the  creditor  by  a  binding  contract 
agreed  to  continue  the  case  one  term,  and  did  so.  Held,  this 
Avas  a  giving  of  time  which  discharged  the  surety.^  The  obli- 
gee in  a  bond  having  placed  himself  in  such  a  position  with 
regard  to  the  principal  that  he  could  not  demand  payment  of 
the  bond  until  a  certain  agreement  entered  into  with  third 
parties  had  been  carried  into  effect,  it  was  held  that  this  was 
such  a  giving  of  time  as  discharged  the  surety  in  the  bond.* 
A  creditor  who  holds  a  guaranty  to  secure  a  floating  balance 
cannot,  without  the  surety's  consent,  give  time  to  the  princi- 
pal for  a  portion  of  the  debt,  and  yet  hold  the  surety  liable 
for  that  portion.'  But  a  contract  of  suretyship  for  the  per- 
formance by  the  vendee  of  a  continuing  agreement  of  purchase 
and  sale,  by  which  goods  purchased  from  time  to  time,  as  re- 
quired, are  to  be  paid  for  at  stated  periods,  is  not  discharged 
by  mere  forbearance  on  the  part  of  the  vendor  to  enforce  pay- 
ment, as  provided  by  the  contract,  without  a  binding  agree- 
ment for  extension  of  time."  A  contract  provided  that  a 
principal  should  take  from  a  gas  company  tar,  etc.,  and  pay 
for  each  month's  supply  within  the  first  fourteen  days  of  the 
ensuing  month  after  account  rendered,  "  unless  the  company 

1  Price  V.  Edmunds,  10  Barn.  &  <  Cross  v.  Sprigg,  2  Macn.  &  Gor. 
Cress.  578 ;  Id.,  5  Man.  &  RyL  287.  113 ;  Id.,  3  HaU  &  Twells,  223. 

2  Hodges  V.  Gewin,  6  Ala.  478.  s  Davies  v,  Stainbank,  6  De  Gex, 

3  Wybrants  v.  Lutoh,  34  Tex.  809.  Macn.  &  Gor.  679. 

To  similar  effect,  see  Phillips  v.  6  McKecknie  v.  Ward,  58  N.  Y.  541. 
Eounds,  33  Me.  357. 
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should,  by  writing  signed  by  their  secretary,  allow  a  longer 
time  for  payment."  More  than  fourteen  daj-'s  elapsed  after  a 
monthly  bill  was  rendered,  and  it  was  not  paid,  and  the  secre- 
tary of  the  gas  company  afterwards  accepted  the  note  of  the 
principal  at  thirty  days  for  the  amount.  Held,  that  assuming 
this  to  be  a  giving  of  time,  by  "  writing  signed  by  the  secre- 
tary," within  the  meaning  of  the  contract,  as  such  time  was 
given  after  the  breach  of  the  contract,  the  surety  thereon  was 
discharged  from  liability  from  the  biU  for  that  month,  but  not 
for  subsequent  months.^  Where  a  surety  is  liable  for  rent 
payable  quarterly,  and  time  is  given  as  to  one  or  more  instal- 
ments, the  surety  is  discharged  as  to  these  only,  and  not  from 
such  as  to  which  no  time  is  given,  even  though  they  are  all  se- 
cured by  one  lease,  and  relate  to  the  same  premises.'^ 

§  370.  Agreement  for  extension  must  Ibe  made  toy  party 
having  authority — Conditional  agreement  for  extension.— 
An  agreement  for  an  extension  of  time,  in  order  to  be  valid 
and  work  the  discharge  of  the  surety,  must  be  made  on  behalf 
of  the  creditor  by  some  one  having  authority  to  bind  him. 
The  holder  of  a  note  indorsed  in  blank  is  prima  facie  pre- 
sumed to  be  the  owner  thereof,  but  this  presumption  is  re- 
butted if  he  declares  he  is  not  the  owner.'  It  has  been  held 
that  the  attorney  of  a  plaintiff  in  a  suit  has  no  power  without 
express  authority  to  suspend  an  execution  issued  in  the  suit 
in  which  he  is  attorney.*  It  has  also  been  held  that  such 
attorney  has  no  power  to  bind  his  client  by  an  agreement  be- 
fore judgment  that  judgment  shaU  be  stayed  a  given  time, 
where  such  stay  is  not  incorporated  in  the  judgment.'  But  it 
has  been  held  that  an  attorney  appointed  by  a  creditor  to  at- 
tend the  examination  of  a  poor  debtor  has  authoritj'  to  make 
an  agreement  continuing  the  case,  and  in  consequence  a  surety 

1  Croydon  Gas   Co.  v.    Dickinson,  to  the  extent  of  £45  on  account  of  a 

Law  Rep.  3  Com.  PL  Div.  46 ;  revers-  portion  of  the  debt    Dowden  &  Co. 

ing  Croydon  Gas  Co.  v.  Dickinson,  v.  Levis,  Law  Rep.   Irish,   14  Q.  B. 

Law  Rep.  1  Com.  PL  Div.  707.    So  (C.  P.  and  Ex.)  307. 

sureties  on  a  continuing  guaranty  for  "-  Dacker  v.  Rapp,  67  N.  Y.  464. 

the  value  of  the  goods  to  be  supplied,  '  Farwell  v.  Meyer,  35  IlL  40. 

not  exceeding  £800  in  all,  are  held  not  *  Union  Bank  v.  Govan,  10  Sm.  & 

entirely   released  from  liability  be-  Mar.  (Miss.)  333. 

cause  the  creditor,  without  their  con-  »  SeaweU  v.  Cohn,  3  Nev.  308. 
sent,  extended  time  to  the  principal 
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Tvas  discharged.'  Where  the  board  of  police  of  a  county  con- 
sented that  time  might  be  given  a  principal  upon  his  execut- 
ing a  new  note  and  paying  interest  and  costs,  and  the  president 
of  the  board  agreed  to  give  the  principal  time  without  any 
new  note  being  given,  it  was  held  the  sureties  were  not  dis- 
charged, as  the  president  had  no  right  to  grant  the  extension 
except  upon  a  new  note  being  given,  and  this  had  not  been 
done.'  An  auctioneer,  being  in  arrear  for  auction  dues  com- 
ing to  the  state,  the  state  treasurer  gave  him  time  by  express 
agreement.  Held,  he  had  no  authority  to  do  so,  and  the  sure- 
ties of  the  auctioneer  were  not  discharged.'  Where  an  intes- 
tate was  surety  on  a  note,  it  was  held  that  the  administrator 
of  such  intestate  had  power  to  consent  to  an  extension  of  time 
to  the  principal,  if  such  extension  was  for  the  interest  of  the 
estate.*  A  conditional  agreement  by  the  creditor  to  give  time 
to  the  principal  will  not  usually  discharge  the  surety  unless 
the  condition  is  complied  with,  for  otherwise  there  is  no  com- 
pleted and  binding  contract  for  extension.'  Principal  and 
sureties  signed  a  bond  conditioned  that  the  principal  would 
complete  a  house  within  a  certain  time.  Afterwards  an  agree- 
ment was  written  on  the  back  of  the  bond,  which  it  was  in- 
tended should  be  signed  by  all  the  parties,  and  which  by  its 
terms  extended  the  time  for  the  completion  of  the  building. 
One  of  the  sureties  did  not  sign  this  agreement.  JIeld,'\hB 
contract  for  extension  was  not  complete  nor  binding;  no 
time  was  given,  and  the  sureties  were  not  discharged.* 

§  371.  How  surety  of  collector  of  taxes  affected  by  exten- 
sion of  time  —  Other  cases. —  The  rule  with  reference  to  the 
discharge  of  a  surety  by  extension  of  time  has  been  variously 
applied  by  the  courts  to  the  case  of  sureties  for  collectors  of 

1  Phillips  V.  Rounds,  33  Me.  357.  represented.    And  see  the  same  doc- 

2  Board  of  Police  of  Clai'k  Co.  v.  trine  further  upheld  in  West  v.  Bri- 
Covington,  S6  Miss.  470.  son,  99  Mo.  684.    But  that  an  admin- 

3  State  V.  Beard,  11  Eoh.  (La.)  248.    istratrix  of  an  estate  has  no  such 
<  Smarr  v.  McMaster,  35  Mo.  349,    authority  to  grant  an  extension  of 

approved  in  North  v.  Walter,  66  Mo.  time,  see  Jackson  v.  Michie,  33  La. 

454,  where  it  was  held  that  an  execu-  Ann.  723. 

tor  had  the  power  to  make  a  valid  5  Wheeler    v.   Washburn,    24   Vt 

agreement  for  an   extension  of  the  293 ;  Hamsberger's  Ex'r  v.  Geiger's 

time  of  payment  of  a  debt  held  by  Adm'r,  3  Gratt.  (Va.)  144. 

another  against  the  estate  which  he  «  Barber  v.  Burrows,  51  Cal  404 
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public  money.  It  has  been  held  that  a  special  act  of  the  leg- 
islature giving  time  to  a  particular  tax  collector  to  collect  and 
account  for  taxes  operates  the  release  of  his  sureties.^  The 
condition  of  a  collector's  bond  vi^as  that  he  should  pay  over  to 
the  state  the  money  received  by  him  "  at  such  time  as  the  law 
shall  direct."  After  the  bond  was  made  the  legislature  ap- 
pointed a  more  distant  day  for  the  payment  of  the  tax  by  the 
collector  than  the  one  provided  by  law  when  the  bond  was 
made.  Held,  the  sureties  were  not  discharged,  because  the 
bond  by  its  reasonable  construction  held  them  liable  after  the 
change,  and  besides,  the  state  was  under  no  obligation  to  keep 
the  laVf  the  same  as  it  was  when  the  sureties  became  bound 
and  might  change  it  at  its  pleasure  without  discharging  the 
sureties.-  "Where,  after  a  bond  had  been  signed  by  a  collector 
of  taxes  and  his  sureties,  there  were  several  extensions,  by 
joint  resolutions  and  acts  of  the  general  assembly,  of  the  time 
in  which  collectors  should  make  their  settlements  with  county 
treasurers,  it  was  held  that  the  sureties  were  not  discharged. 
The  court  said  the  contract  of  the  sureties  had  not  been  in 
any  manner  changed.  Laws  requiring  that  settlements  shall 
be  made  at  stated  times  are  merely  directory  to  the  officers 
of  the  government,  and  form  no  part  of  the  contract  with  the 
sureties,  and  the  change  of  such  laws  in  no  way  affects  the 
rights  of  the  sureties.  Besides,  "the  indulgence  granted  to 
the  officer  by  the  extension  of  time  in  this  case  is  not  a  con- 
tract, but  is  an  ordinary  act  of  legislation  for  the  public  good, 

1  Johnson     v.    Hacker,    8    Heisk  the  sureties  upon  his  official  bond. 

(Tenn.)  388 ;  State  v.  Roberts,  68  Mo.  Lane  v.  Howell,  1  B.  J.  Lea  (Tenn.), 

334 ;   Davis  v.  The  People,  1  Gilm.  275.    And  it  has  also  been  held  that 

(111.)  409 ;  People  v.  McHatton,  2  Gilm.  a  legislative  extension  to  sheriffs  of 

(III)  638.   But  see  State  v.  Swinney,  60  the  time  within  which  they  might 

Miss.  39,44.    But  whether  an  exten-  settle  their  state  taxes  did  not  operate 

sion  of  time  to  the  citizen  within  to  discharge  the  sureties  upon  their 

which  to  pay  his  taxes  will  have  the  official  bonds.    Prairie  v.  Worth,  78 

same  effect  upon  the  liabihty  of  the  N.  O.  169 ;  Worth  v.  Cox,  89  N.  C.  44 

sureties  of  the  tax  collector  as  an  ex-  If  county  commissioners,  in  extend- 

tension  of  time  to  the  tax  collector  ing  time  to  a  coUeotor'ssureties,  have 

himself,  see  Mayor  of  Nashville  v.  no  authority  to  do  so,  the  sureties  are 

Knight,  12  B.  J.  Lea  (Tenn.),  700.  An  not  discharged.    Coman  v.  The  State, 

order  of  county  court  giving  revenue  4  Blackf .  (Ind.)  241. 
collectors  an  extension  for  collection       2  gtate  v.  C'arleton,  1  Gill  (Md.),  349. 
of  taxes  has  been  held  not  to  release 
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with  no  consideration  for  the  extension  moving  from  the  of5- 
cer,  and  is  repealable  at  the  will  of  the  general  assembly." ' 
Certain  special  funds  belonging  to  a  county  were  loaned  by 
the  county  commissioners  in  December,  1838,  to  an  individual 
who  gave  therefor  his  note  with  sureties,  due  in  one  year. 
At  their  March  term,  1839,  the  county  commissioners  directed 
an  order  to  be  entered  to  the  effect  that  the  loans  previously 
made  should  be  extended  to  March,  1841,  on  condition  that 
the  borrowers  should  keep  the.  county  secure  in  the  payment 
of  their  notes,  and  pay  the  interest  annually.  Held,  this  was 
not  an  extension  of  time  which  discharged  the  sureties,  but 
an  expression  of  the  sense  of  the  county  commissioners  that 
the  money,  instead  of  being  called  in  at  the  end  of  the  year, 
might  with  propriety  be  loaned  longer.^  A  party  was  ap- 
pointed assignee  of  the  state  bank  to  wind  up  its  affairs  (the 
period  allowed  for  that  purpose  being  four  years),  and  gave 
bond  with  sureties  for  the  performance  of  his  duties  in  that 
regard.  A  part  of  such  duties  was  to  meet  with  others  each 
year  and  burn  all  notes  and  certificates  of  the  bank  which  had 
been  redeemed.  About  the  expiration  of  the  four  years  the 
legislature  extended  the  time  for  winding  up  the  affairs  of  the 
bank  two  years  more.  Held,  the  sureties  were  not  liable  for 
anything  which  occurred  after  the  first  four  years,  but  were 
liable  for  defaults,  of  the  principal  in  not  destroying  notes, 
etc.,  which  occurred  during  such  four  years.' 

§  372.  When  surety  discharged  by  extension  of  time  after 
judgment. —  If,  after  a  judgment  is  rendered  against  principal 
and  surety,  the  creditor,  by  binding  agreement  with  the  prin- 
cipal, extends  the  time  of  payment,  it  is  generally  held  that 
the  surety  is  discharged,  the  same  as  if  such  time  had  been 
given  before  the  judgment  was  rendered.*   "  A  judgment  does 

1  Commonwealth  v.  Holmes,  25  <Callihan  v.  Tanner,  3  Rob.  (La.) 
Gratt.  (Va.)  771,  per  Bouldin,  J.  To  399 ;  PUgrim  v.  Dykes,  24  Tex.  383 ; 
same  effect,  see  Smith  v.  Common-  Vankoughnet  v.  Mills,  5  Grant's  Ch. 
wealth.  23  Gratt  (Va)  780 ;  Bennett  653 ;  Allison  v.  Thomas  et  al,  29  La. 
V.  The  Auditor,  3  W.  Va  441 ;  State  Ann.  732 ;  Gipson  v.  Ogden,  100  Ind. 
V.  Swinney,  60  Miss.  39,  44.  20.     Contra,  see  Farmers'  Bank  v. 

2  Waters  v.  Simpson,  3  Gilm.  (HL)  Horsey,  1  Harr.  (Del)  514.  Holding 
570.  the   contrary,   with   hesitation,  see, 

'Governor  v.  Lagow,  43  IlL  134;  also.  Duff  v.  Barrett,  15  Grant's  Ch. 
Governor  v.  Bowman,  44  DL  499.  633;  Duff  v.  Barrett,  17  Grant's  Ch. 
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not  create,  add,  to  nor  detract  from  the  indebtedness  of  a 
party ;  it  only  declares  it  to  exist,  fixes  the  amount,  and  secures 
to  the  suitor  the  means  of  enforcing  payment.  .  .  .  When 
the  creditor  obtains  a  judgment  against  the  principal  debtor 
and  the  surety,  both  are,  to  be  sure,  equally  and  absolutely 
bound  for  the  debt;  but  why  is  it  that  a  payment  of  the  judg- 
ment by  the  principal  debtor  releases  the  surety,  or  that  a 
payment  of  it  by  the  surety  subrogates  him  to  all  the  rights 
of  the  judgment  creditor  against  the  principal  debtor?  It 
can  only  be  because  the  relation  of  principal  and  surety  con- 
tinues to  subsist  between  them,  even  after  judgment." '  If 
the  creditor  take  from  the  principal  a  confession  of  judgment, 
and  grant  a  stay  of  execution  for  a  definite  time,  and  such 
stay  is  part  of  the  judgment,  or  there  is  a  binding  agreement 
that  such  stay  shall  be  given,  the  surety  is  generally  held  to 
be  discharged  thereby .^  Such  agreement  must,  in  order  to 
have  this  effect,  be  binding,^  and  for  a  definite  time.*  And  if 
the  time  for  which  execution  is  stayed  does  not  exceed  that  in 
which  judgment  could  have  been  obtained  by  the  ordinary 
course,  it  has  been  held  there  is  not  such  a  giving  of  time  as 
will  discharge  the  surety.^  If,  by  virtue  of  a  statutory  pro- 
vision, the  remedy  of  the  surety  against  his  principal  is  not 
impeded  by  the  stay  of  execution,  it  has  been  held  the  surety 
is  not  discharged  thereby.^  Ey  the  terms  of  a  replevin  bond, 
the  sureties  therein  agreed  that  if  a  judgment  for  money  was 
rendered  against  the  principal,  it  might  also  be  rendered 
against  them.     By  agreement  with  the  principal,  judgment 

187.   See,  also,  on  this  subject,  Drake  Bank  of  Steubenville  v.  Leavitt,  5 

V.  Smythe,  44  Iowa,  410.    A  stipula-  Ohio,  208. 

tion  not  to  enforce  a  judgment  of  ^  Wayne  v.  Kirby,  3  Bailey,  Law 

affirmance  on  appeal  for  a  certain  (S.  C),  551 ;  Woolworth  v.  Brinker,  11 

time   is  held  such  an  extension  as  Ohio  St.  593. 

wiU  release  the  sureties  on  the  appeal  ''  Miller  v.  Porter,  5  Humph.  (Tenn.) 

bond.   Eoss  v.  Ferris,  18  Hun  (N.  Y.),  294 

310.  5  Ferguson  v.  Childress,  9  Humph. 

1  Gustine  v.  Union  Bank,  10  Rob.  (Tenn.)  383 ;  Fletcher  v.  Gamble,  8 

(La.)  413,  per  Murphy,  J.  Ala.  335 ;  Suydam  v.  Vance,  3  McLean, 

2Wingate  v.  Wilson,  53  Ind.  78;  99 ;  Barker  v.  McClure,  3  Blackf.  (Ind.) 

Fordyce  v.  Ellis,  39  Cal.  96 ;  State  v.  14. 

Hammond,  6  Gill  &  Johns.  (Md.)  157 :  e  Grimes  v.  Nolen,  3  Humph.  (Tenn.) 

Ward  V.  Johnson,  6  Munf.  (Va.)  6 ;  412 ;  Williams  v.  Wright,  9  Humph. 

Clippinger  v.  Creps,  3  Watts  (Pa.),  45 ;  (Tenn.)  493. 
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was  had  against  him  and  the  sureties,  and  by  the  terms  of  the 
same,  judgment  execution  was  stayed  one  year.  Held,  the 
sureties  were  not  discharged,  on  the  ground  that  the  court 
had,  by  virtue  of  the  bond  and  the  provisions  of  the  law, 
Jurisdiction  over  the  sureties,  and  they  were  bound  by  any 
judgment  it  might  render  to  which  they  did  not  object.  The 
court  said  this  was  not  like  giving  time  after  a  judgment  had 
been  rendered,  because  here  the  giving  of  time  was  part  of  the 
judgment,  and  the  sureties  being  presumed  to  be  in  court,  and 
not  objecting,  remained  bound.' 

§  373.  Miscellaneous  cases  holding  surety  discharged  by 
extension  of  time  after  judgment. —  A  creditor,  by  directing 
the  sheriff  to  put  off  the  sale  of  property  of  the  principal, 
taken  in  execution,  to  a  day  after  the  return  day,  and  to  suf- 
fer it  to  remain  in  possession  of  the  principal,  releases  the 
sureties  from  that  and  any  subsequent  execution.^  If,  after  a 
sale  of  real  estate  by  order  of  the  orphans'  court,  the  guardian 
of  one  of  the  heirs  takes  a  judgment  from  the  administrator 
who  made  the  sale  for  the  share  of  his  ward,  and  gives  a  stay 
of  execution  for  one  year,  the  surety  of  the  administrator  is  re- 
leased.' Where,  after  a  judgment  was  recovered  against  a 
principal,  the  creditor  entered  a  record  in  the  case  that  execu- 
tion was  stayed  for  a  definite  time,  it  was  held  the  surety  was 
discharged.*  The  defendant  in  a  suit  in  which  judgment  had 
been  recovered  gave  a  voluntary  bond  with  two  sureties, 
which  provided  for  the  payment  of  the  judgment  in  cotton 
by  a  certain  date.  Afterwards  the  defendant  sued  out  a  writ 
of  error  to  the  supreme  court,  giving  other  sureties.  By 
consent  of  the  defendant,  the  judgment  was  aflfirmed  in  the  su- 
preme court,  and  an  agreement  was  made  between  the  defend- 
ant and  the  creditor  that  execution  should  be  stayed  a  definite 
time.     Held,  the  sureties  on  the  voluntary  bond  were  dis- 

iHershlerw  Reynolds,  22  Iowa,  153.  2  Bullitt's    Ex'rs    v.    Winstons,    1 

This  case  can  only  be  sustained  on  the  Munf.  (Va.)  269.    And  see  to  same 

ground  that,  under  the  peculiar  cir-  effect,  McKenzie  v.  Wiley,  27  W.  Va. 

cumstances,  the  sureties  must  be  pre-  658. 

sumed  to  have  consented  to  the  judg-  3  Sawyers  v.  Hicks,  6  Watts  (Pa.), 

ment.    See  to  substantially  similar  76. 

effect,  Carraway  v.  Odeneal,  56  Miss.  « Smith  v.  Rice,  37  Mo.  505. 
233. 
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charged.'  A  creditor  having  commenced  suit  against  the  prin- 
cipal and  held  him  to  bail  thereon,  agreed  to  waive  further 
proceedings  upon  the  principal  giving  him  a  warrant  of  attor- 
ney to  confess  judgment,  on  which  warrant  was  a  memoran- 
dum that  no  execution  should  issue  on  the  judgment  for  three 
years.  Held,  the  surety  was  discharged.^  J?he  principal  in  a 
writ  of  error  bond  agreed  with  the  adverse  party  that  the 
judgment  should  be  affirmed,  that  he  would  deliver  indorsed 
biUs  for  the  amount  of  the  debt,  payable  by  instalments,  and 
that  no  execution  should  be  levied,  except  in  the  event  of  the 
non-payment  of  the  bills,  and  it  was  held  that  the  sureties  in 
the  bond  were  discharged.'  A.  became  surety  of  the  defend- 
ants in  an  execution  for  the  delivery  to  the  sheriff  at  a  day 
certain  of  certain  goods  levied  on.  After  that  day  the  orig- 
inal award  on  which  the  execution  issued  was,  by  consent  of 
the  parties  in  the  case,  referred  back  to  the  arbitrators  on  ex- 
ceptions filed,  and  the  award  was  confirmed  by  agreement, 
and  three  months'  stay  of  execution  was  given.  Held,  the 
execution  'was  discharged  and  A.  released  by  the  extension  of 
time.*  The  assignors  of  a  judgment  "guarantied  payment 
thereof  in  one  year  from  this  date."  The  assignee  afterwards 
extended  the  lime  of  payment  of  the  judgment  without  the 
consent  of  the  assignors.  Held,  that  the  assignors  were  sure- 
ties and  not  guarantors,  and  were  discharged  from  liability.^ 

§  374.  Whether  surety  on  specialty  discharged  by  parol 
agreement  for  extension. —  "With  reference  to  the  effect  of  a 
parol  agreement  for  extension  of  time  on  the  liability  of  a 
surety  who  is  bound  by  a  sealed  obligation,  the  decisions  vary 
greatly.  It  has  been  held  that  a  parol  agreement  to  give 
time  under  sach  circumstances  is  not  binding,  because  a  spe- 
cialty cannot  be  discharged,  controlled  or  in  any  way  affected 
by  a  contract  of  less  dignity  than  itself.'  A  court  which  held 
the  above  also  held  that  where,  in  such  a  case,  acts  had  been 

1  Comegys  v.  Booth,  3  Stew.  (Ala.)    ard  v.  Village  of  Gibson,  6  Bradw. 
14  (lU.  App.)  503. 

2  Nisbet  V.  Smith,  2  Brown's  Ch.        ■•  Blaine  v.  Hubbard,  4  Pa.  St.  183. 
579.  °  Riddle  v.  Thompson,  104  Pa  St. 

3  Comegys  v.  Cox,  1  Stew.    (Ala.)    330. 

263.  See  the  same  with  reference  to  '  Carr  v.  Howard,  8  Blaokf.  (Ind.) 
the  sureties  on  an  appeal  bond.   Leon-    190;    Tate   v.    Wymond,    7  Blackf. 

(Ind.)  240. 
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done  under  the  parol  agreement  and  in  pursuance  of  it,  the 
surety  was  thereby  discharged,  because,  the  parol  agreement 
being  executed,  it  was  not  the  agreement  alone,  but  the  things 
done  under  it,  which  was  relied  upon.'  Other  courts  hold  that 
the  sealed  instrument  by  which  the  surety  is  bound  may  be 
discharged  by  an  extension  of  the  time  of  payment,  by  a  writ- 
ing without  seal  or  by  a  verbal  agreement.^  Still  other  courts, 
while  admitting  that  a  surety  who  is  bound  by  a  specialty 
may,  in  equity,  be  discharged  »by  a  parol  agreement  for  exten- 
sion, have  held  that  such  parol  agreement  cannot  be  set  up  as 
a  defense  at  law.'  The  strong  tendency  of  the  later  decis- 
ions is,  however,  as  elsewhere  shown,  to  permit  the  surety  to 
make  and  rely  upon,  at  law,  any  defense  which  he  can  sustain 
in  equity,  except  in  special  cases  where  law  cannot  afPord  ade- 
quate relief. 

§  375.  When  surety  discharged  by  extension  of  time  if 
fact  of  suretyship  does  not  appear  from  the  obligation. — 
Where  the  fact  of  suretyship  does  not  appear  from  the  obli- 
gation, but  the  creditor,  when  he  grants  an  extension  of  time 
to  the  principal,  knows  of  such  suretyship,  the  surety  is  dis- 
charged the  same  as  if  the  fact  of  suretyship  appeared  from 
the  obligation.*  But  if  the  fact  of  suretyship  does  not  appear 
from  the  obhgation,  and  the  creditor  does  not  know  of  it  when 
he  grants  the  extension,  the  surety  is  not  thereby  discharged.' 
By  a  composition  deed,  certain  creditors  extended  the  time  of 

1  Diokerson  v.  Comm'rs  Ripley  Co.,    Black.  431 ;  Stevens  v.  Oaks,  58  Mich. 

6  Ind.  128.  On  the  same  subject  and  343.  It  is  held  that  there  is  no  pre- 
to  same  effect,  see  Wliite  v.  Walker,  sumption  in  favor  of  the  surety  that 
31  m.  422.  the  creditor  had  knowledge  of  the 

2  Leavitt  v.  Savage,  16  Me.  72.  See,  relationship.  Gipson  v.  Ogden,  100 
on  this  subject,  Gott  v.  Stale,  44  Md.  Ind.  30.  A  surety  who  set  up  in  his 
319.  defense  an    extension    without   his 

3  Steptoe's  Adni'r  v.  Harvey's  Ex'r,  consent  must,  it  is  held,  allege  and 

7  Leigh  (Va.),  501 ;  Devers  v.  Eoss,  10  prove  that  the  holder  of  the  obliga- 
Gratt.  (Va.)  253 ;  Davey  v.  Prender-  tion  had  notice  of  the  suretyship, 
grass,  S  Barn.  &  Aid.  187 ;  Wiltraer  Lamson  v.  First  Nat  Bank,  83  Ind. 
V.  EUison,  73  IlL  301 ;  Sayre  v.  King,  21 ;  Tharp  v.  Parker,  86  Ind.  103. 

17  W.  Va.  562 ;  Glenn  v.  Morgan,  23  5  Howell  v.  LawrencevUle  Mfg.  Co., 

W.  Va.  467.  31  Ga.   663 ;    Nichols  v.   Parsons,  6 

••  Greenough  v.  McCleUand,  2  Ellis  N.  H.  30 ;  Agnew  v.  Merritt,  10  Minn. 

&  EUis,  434;  F.  &  M.  Bank  of  Lex-  308;   Kaighn  v.  Fuller,  1  McCarter 

ington  V.  Cosby,  4  J.  J.  Marsh.  (Ky.)  (N.  J.),  419 ;  Roberts  v.  Bane,  32  Tex. 

366 ;  Pooley  v.  Harradine,  7  Ellis  &  385 ;  St  Maries  v.  PoUeys,  47  Wis.  67. 
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payment  to  the  principal  for  two  years  absolutely,  and  longer 
if  he  complied  with  certain  terms.  The  creditor  was  the 
indorsee  of  a  bill  of  exchange  accepted  by  A.  for  the  accom- 
modation of  the  principal,  but  this  fact  was  not  known  to  the 
creditor  when  he  made  the  composition  deed.  He  did,  how- 
ever know  that  some  of  the  parties  on  some  of  the  paper  of 
the  principal  were  sureties,  but  he  did  not  know  which  were 
such  sureties.  Held,  A.  was  discharged  by  the  giving  of  time. 
The  court  said :  "  We  think  that,  if  the  effect  of  the  deed  were 
to  alter  the  position  of  the  parties  who  should  turn  out  to  be 
sureties,  it  was  wilfully  done,  and  as  inequitable  as  if  they  had 
express  notice  who  those  parties  were."  ' 

§  376.  Giving  time  to  principal  does  not  discharge  surety 
if  remedies  against  surety  reserved. —  If  the  creditor  ex- 
tends the  time  of  payment  to  the  principal,  but  at  the  same 
time  expressly  reserves  all  remedies  against  the  surety,  the 
surety  is  not  discharged  by  such  extension.^  "With  reference 
to  this  matter  it  has  been  said ;  "  The  giving  of  time  to  the 
principal  debtor,  with  a  reservation  of  the  remedies,  has  in 
many  cases  the  appearance  of  absurdity,  because,  when  dis- 
tinctly understood,  it  seems  to  be  almost  a  flat  contradiction 
in  terms.  Such  a  reservation  of  remedies,  in  order  to  hold 
the  surety,  must  amount  to  this :  that  the  creditor  agrees  to 
give  time  to  the  debtor,  and  yet  they  both  agree  that  the 
surety  may  at  any  time  force  the  creditor  to  proceed  against 
the  principal  by  a  bill  quia  timet,  or,  by  paying  the  whole  debt, 

1  Bailey  v.  Edwards,  4  Best  &  man  v.  Eedman,  31  Mo.  App.  124; 
Smith,  761,  per  Blackburn,  J.  Russell  v.  Brown,  21  Mo.  App.  51. 

2  Claget  V.  Salmon,  5  Gill  &  Johns.  Contra,  Gustine  v.  Union  Bank,  10 
(Md.)  314;  Wyke  v.  Rogers,!  De  Gex,  Rob.  (La.)  412.  If  the  rights  of  the 
Macn.  &  Gor.  408.  See  to  this  point,  surety  to  proceed  against  the  prin- 
Austin  r.  Gibson,  28  Up.  Can.  (0.  P.)  eipal  are  preserved,  the  surety  will 
554;  Hagey  v.  Hill,  75  Fa.  St.  108;  not  be  discharged.  Mueller  v.  Dob- 
Boaler  v.  Mayor,  19  J.  Scott  (N.  R.),  schuetz,  89  111.  176.  But  an  agree- 
76;  Currie  v.  Hodgins,  43  Up.  Can.  ment  for  extension  witliout  reserving 
(Q.  B.)  601 ;  Price  v.  Barker,  4  Ellis  the  right  to  proceed  against  the 
&  Black.  760 ;  Webb  v.  Hewitt,  3  surety,  if  made  without  his  consent, 
Kay  &  Johns.  438 ;  Owen  v.  Herman,  will  of  course  exonerate  him  from 
13  Beav.  196 ;  Rockville  Nat.  Bank  v.  liability.  Forbes  v.  Sheppard,  98 
Holt,  58  Conn.  526 ;  Jones  v.  Sarohett,  N.  C.  111.  And  see  First  Nat.  Bank 
61  Iowa,  530 ;  Canadian  Bank  v.  v.  Lineberger,  83  N.  C.  454. 
Northwood,  14  Ont.  (Oan.)  207;  Hart- 
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have  an  assignment  of  all  the  securities,  and  proceed  immedi- 
ately himself  against  the  principal  debtor,  or  in  any  mode 
authorized  by  the  assigned  securities.  Such  an  agreement,  re- 
serving the  remedies,  might  not  in  many  cases  be  of  the  least 
benefit  to  the  principal  debtor,  since  it  leaves  him  entirely  at 
the  mercy  of  his  surety;  yet  if  the  parties  do  so  expressly 
contract,  the  surety  can  have  no  cause  to  complain  that  the 
implied  contract  has  been  altered  or  impaired  in  any  way  to 
his  prejudice,  and  therefore*  he  cannot  be  discharged." '  It 
has  also  been  said  that  "  the  debtor  cannot  complain  if  the 
instant  afterwards  the  surety  enforces  those  remedies  against 
him.,  and  his  consent  that  the  creditor  shall  have  recourse 
against  the  surety  is  impliedly  a  consent  that  the  surety  shaU 
have  recourse  against  him.  .  .  .  It  is  very  obvious  that  a 
principal  debtor  may  gain  little  or  nothing  by  such  a  compo- 
sition as  this  with  his  creditor,  inasmuch  as  he  is  left  liable  to 
the  like  proceedings  against  him  by  his  sureties  which  his 
creditor  might  have  instituted  if  no  composition  had  been 
made.  Eut  if  he  pleases  to  subject  himself  to  that  liability 
by  voluntarily  executing  an  agreement  which  has  that  effect, 
there  is  no  legal  reason  why  he  should  not  be  held  to  that 
agreement."  ^  Again,  it  has  been  said  that  the  reservation  of 
remedies  against  the  surety  "rebuts the  presumption  that  the 
surety  was  meant  to  be  discharged,  which  is  one  of  the  rea- 
sons why  the  surety  is  ordinarily  exonerated  by  such  a  trans- 
action ;  and  secondly,  that  it  prevents  the  rights  of  the  surety 
against  the  debtor  being  impaired,  the  injury  to  such  rights 
being  the  other  reason ;  for  the  debtor  cannot  complain  if  the 
instant  afterward  the  surety  enforces  those  rights  against  him, 
and  his  consent  that  the  creditor  shall  have  recourse  against 
the  surety  is  impliedly  a  consent  that  the  surety  shall  have 
recourse  against  him." '  In  order  that  the  extension  of  time 
in  such  a  case  shall  not  discharge  the  surety,  the  remedies 
against  him  must  be  distinctly  and  explicitly  reserved.  "  A 
stipulation  of  that  kind  is,  in  many  cases,  so  very  absurd  that 
it  must  be  seen  plainly."  *    A  creditor  agreed  to  give  time  to 

1  Salmon  v.  Clagett,  3  Bland's  Ch.  3  Kearsley  v.  Cole,  16  Mees.  &Wels. 
(Md.)  135,  per  Bland,  C.  138,  per  Parke,  B. 

2  Sohier  v.  Loiing,  6  Cush.  537,  per  *  Boultbee  v.  Stubbs,  18  Vesey,  20, 
Metcalf,  J.  per  Lord  Eldou,  C. 
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the  principal,  but  at  the  same  time  reserved  the  right  to  sue 
when  requested  by  the  sureties,  and  it  was  held  the  sureties 
were  not  discharged.^  "When  at  the  time  an  agreement  for 
extension  between  principal  and  creditor  was  made,  it  was 
also  agreed  between  them  that  the  surety  should  not  be  dis- 
charged, but  should  have  the  right  at  any  time  to  pay  the 
debt,  and  proceed  against  the  principal,  it  was  held  the  surety 
was  not  discharged.^  After  judgment  had  been  recovered 
against  principal  and  sureties,  the  principal  and  the  creditor 
made  an  agreement  for  extension  of  time,  and  at  the  same 
time  stipulated  that  the  lien  of  the  judgment  should  remain 
unimpaired  against  all  the  parties  thereto.  Held,  that  under 
this  agreement  it  was  the  duty  of  the  principal  to  procure  the 
consent  of  the  surety  to  the  extension ;  and  if  he  did  not,  the 
consideration  for  the  agreement  failed,  the  creditor  was  not 
bound  by  it,  and  the  surety  was  not  discharged.'  "Where,  by 
a  vote  of  creditors  under  the  bankrupt  act,  a  composition  less 
than  the  full  amount  is  accepted  and  time  given,  the  fact  that 
a  deed  releasing  the  principal  is  afterwards  executed,  in  which 
the  remedies  against  the  sureties  are  reserved,  will  not  pre- 
vent the  release  of  the  sureties.  The  time  having  been  once 
given  by  the  vote,  the  sureties  were  then  discharged,  and 
could  not  be  rendered  liable  by  subsequent  matter  without 
their  consent.'  "Where  a  creditor  agreed  with  the  principal  to 
extend  the  time  of  payment  for  six  months,  and  in  the  same 
agreement  the  principal  reserved  the  right  to  pay  at  any  time 
within  the  six  months,  it  was  held  the  surety  was  discharged.' 
§  377.  Pleading  extension  of  time — Yariance —  Evidence. 
In  suing  a  surety  on  a  promissory  note  the  consideration  must 
be  stated.  An  allegation  that  "  for  good  and  sufficient  con- 
sideration" further  time  was  granted  was  held  insufficient.* 
Facts,  not  conclusions  of  law,  must  be  pleaded.  And  for  the 
same  reason  a  complaint  by  a  surety  seeking  a  new  trial,  and 
alleging  as  grounds  therefor  "  surprise  "  and  "  excusable  neg- 
lect," was  held  insufficient.'    An  answer  by  a  surety  alleging 

lEucker  v.  Eobinson,  38  Mo.  154  5  Wright  v.  Bartlett,  43  N.  H.  548. 

2  Morse  v.  Huntington,  40  Vt.  488.  ewinne  v.  Col.  Springs  Co.,  3  CoL 

3  Hunt  V.  Knox,  34  Mis^.  655.  155. 

4  Wilson  V.  Lloyd,  Law  Eep.  16  Eq.  ''  Tracy  v.  Quillen,  65  Ind.  349. 
Cas.  60. 
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as  defense  an  extension  of  time  of  paj^ment,  Wt  failing  to 
allege  that  sucli  extension  was  for  a  definite  time  and  without 
his  knowledge,  was  held  insufficient  on  demurrer.'  So  an 
answer  alleging  that  the  extension  was  had  pursuant  to  a 
valid  contract  therefor  was  held  insufficient.^  Extension  of 
time  should  be  pleaded  by  the  surety  in  bar  and  not  as  matter 
in  abatement.'  And  the  extension  should  be  made  to  appear 
by  a  preponderance  of  evidence.^  Where  a  surety  pleaded 
that  the  principal  paid  to  the  payee  a  sum  of  money  "for  the 
consideration  alone  of  the  extension  of  time  for  one  year,'' 
and  the  proof  was  that  the  sum  paid  was  for  a  year's  interest 
in  advance,  held,  no  variance.'  "Where  the  testimony  estab- 
lished jprima  facie  that  a  written  assent  to  an  extension  was 
signed  by  all  the  guarantors  except  one,  who  was  willing  to 
sign  the  same  but  had  omitted  so  to  do  through  inadvertence, 
such  written  assent  was  held  admissible  as  tending  to  show 
the  actual  assent  of  the  guarantors  to  the  extension.*  In  an 
action  on  a  guaranty  of  a,  certain  bond  and  mortgage,  the  de- 
fense was  that  an  extension  had  been  granted  the  mortgagor. 
It  was  shown  that  a  brother  of  plaintiff  had  a  conversation 
with  defendant's  testator  wherein  the  latter  said  he  would 
guaranty  for  "two  years  longer  for  these  bonds,"  and  that 
thereupon  the  extension  was  granted.  Held,  insufficient.''  An 
extension  of  time  is  held  not  available  to  a  principal  in  a  note 
as  a  defense  when  sued  thereon  before  the  extended  time 
given  has  elapsed.' 

1  Prather  v.  Young,   67  Ind.  480 ;  3  Brink  v.  Eeid,  123  Ind.  257. 
Chrisman  v.  Perrin,  67  Ind.  586.    See  <  Brumble  v.  Ward,  40  Ohio  St  267. 
good  example  of  where  the  answer  5  Williams  v.  Scott,  83  Ind.  405. 
was  held  sufficient.    Buck  v.  Smiley,  6  Rutherford  v.  Brachman,  40  Ohio 
64  Ind.  431.  St  604. 

2  Davenport  v.  King,  63  Ind.  64 ;  '  Tuska  v.  Eisner,  21  J.  &  S.  (N.  Y. 
McCloskey  v.  Indianapolis  Manuf'rs  Super.  Ct)  442. 

&  Carpenters'  Union,  67  Ind.  86.  «  WilUams  v.  Scott,  83  Ind.  405. 
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§  378.  Surety  discharged  by  alteration  of  the  contract  — 
General  observations. —  As  has  already  been  seen,  the  surety 
is  discharged  if  the  time  of  payment  is,  by  a  binding  agree- 
ment, extended  for  a  definite  period  without  his  consent ;  the 
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chief  reason  for  such  discharge  being  that  his  contract  is  in 
such  case  altered.'  In  this  chapter,  alterations  of  the  contract 
in  other  regards  than  by  an  extension  of  time  will  be  treated 
of.  It  is  a  general  rule  that  any  agreement  between  the  cred- 
itor and  principal  which  varies  essentially  the  terms  of  the 
contract  by  which  the  surety  is  bound,  without  the  consent  of 
the  surety,  will  release  him  from  responsibility.;  The  altera- 
tion must  be  by  the  parties  to  the  contract.  Alterations  made 
by  a  stranger  cannot  change  ii§  legal  operation  and  efifect  and 
do  not  discharge  the  surety.'  "  The  contract  by  which  a 
surety  becomes  bound  is  voluntary  on  his  part,  without  profit 
or  advantage,  and  without  having  in  view  the  prospect  of 
gain.  It  is  an  act  of  benevolence  to  the  obligor,  and  of  con- 
venience to  the  obligee,  and  of  emphatic  use  to  both.  The 
obligations  of  social  duty  require,  therefore,  that  he  should  be 
dealt  with  in  fairness,  and  in  a  spirit  of  the  utmost  good  faith. 
The  obligor  and  the  obligee  are  bound  to  know  that,  if  they 
find  it  convenient  to  change  or  vary  the  terms  of  the  original 
contract,  they  must  seek  the  assent  of  the  surety,  because  it  is 
his  contract  as  well  as  theirs,  and  if  they  will  not  do  so  they 
take  upon  themselves  the  hazard,  and  thus  loosen  the  bonds  of 
the  surety."  * 

1  That   an     agreement    extending  that  a  memorandum  made  by  the 

time  of  payment  is  such  a  material  holder  on  the  back  of  a  promissory 

alteration  of  a  conti-act  as  will  dis-  note,  to  the  effect  that  the  rate  of  in- 

charge   a  surety,  see  the  following  terest  after  a  certain  date  would  be 

additional  cases :  Lane  &  Saylor  v.  less  than  that  stated  in  the  body  of 

Scott  &  Culver,  57  Tex.  367 ;  Wylie  the  note,  was  not  an  alteration  of  the 

V.  Hightower,  74  Tex.  306 ;  Bailey  v.  note,  and  did  not  discharge  a  surety 

Griffith,  40  Up.  Can.  (Q.  B.  Div.)  418.  of  the    maker,  though    written   in 

But  the  indorsement  of  an  agreement  pursuance  of  an  agreement  between 

on  the  back  of  a  note  to  extend  the  the  holder  and  maker,  and  without 

time  of  payment  is  held  not  an  al-  the  surety's  knowledge, 

teration  of  the  note.    Moore  v.  Macon  2  United  States  v.  Tillotson,  1  Paine, 

Savings  Bank,  23  Mo.  App.  684.    The  305 ;    Eneas  v.   Hoops,   10  Jones  & 

com-t  held  such  indorsement  to  be  Spen.  (N.  Y.)  517 ;  DriscoU  v.  Barker, 

only  a  memorandum  of  an  agree-  2  P.  &  B.  (N.  B.)  407 ;  State  v.  Church- 

ment,  and  that  it  came  within  the  ill,  48  Ark.  426 ;  Blakey  u  Johnson, 

rule  that  "if  the  new  writing  is  a  13  Bush  (Ky.),   197;    Thompson   v. 

mere  memorandum  outside  of  the  Massie,  41  Ohio  St.  307. 

note  it  is  not  an  alteration "  of  the  '  Anderson  v.  Bellenger  &  EaUs,  87 

insti'ument.    And  to  this  point  see>  Ala.  334. 

also,   Cambridge    Savings    Bank    v.  *  Hobbs  v.  Rue,  4  Pi.  St.  348,  per 

Hyde,  131  Mass.  77,  where  it  was  held  Coulter,   J.    And  to   similar  effect 
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§  379.  Surety  discharged  Iby  changing  date  of  note  or 
adding  interest. —  Altering  the  date  of  a  note  after  it  has 
been  signed  by  a  surety  discharges  him,  if  such  alteration  is 
made  without  his  consent.^  If  the  note  is  dated,  but  the 
amount  is  blank  when  the  surety  signs,  he  is  discharged  by  an. 
alteration  of  the  date.^  The  date  of  a  note  was  altered  from 
1836  to  1838,  by  the  holder,  in  the  presence  of  the  surety,  but 
without  his  consent.  The  original  date  of  the  note  should 
have  been  1838,  and  the  alteration  was  made  after  the  note 
would  have  been  due  with  either  date.  Held,  the  surety  was 
discharged,  b'ecause  the  application  of  the  statute  of  limita- 
tions to  the  note  was  changed,  and  the  surety  was  put  to  the 
troable  and  expense  of  showing  the  truth.^  If,  at  the  time 
the  surety  signs  a  note,  it  does  not  draw  interest,  and  the 
principal  afterwards,  without  the  consent  of  the  surety,  inter- 
lines the  words  "  with  interest  from  date,"  the  surety  is  dis- 
charged.^ So  the  addition  to  a  note,  after  it  is  signed  by  a 
surety,  of  a  clause  making  the  interest  payable  annually  or 
semi-annually,  without  the  surety's  consent,  and  with  the 
knowledge  of  the  payee  or  party  taking  the  note,  discharges 
the  surety.'  And  where,  in  such  a  case,  the  surety  first 
signed  the  note  in  pencil,  with  a  promise  to  "  ink  over  "  his 
signature  afterwards,  and  the  note  was  altered  by  making  the 
interest  payable  annually,  and  the  surety  afterwards,  without 

see  Anderson  v.  Bellenger  &  Rails,  87        ^  Kountz  v.  Hart,  17  Ind.  329.    To 

Ala.   334 ;    Farnsworth  v.   Coots,  46  similar  effect,  see  Hart  v.  Clouser,  30 

Mich.   117.     It  is   held    immaterial  Ind.  310 ;  Glover  v.  Robbins,  49  Ala. 

whether  the  alteration  is  effected  by  319 ;  Locknane  -y.  Emmerson,  11  Bush 

erasure  or  by  interlineation,  or  by  an  (Ky.),  69.   So  a  note  bearing  a  certain 

indorsement.    Johnston  t;.   May,   76  rate  of  interest  "  per  annum,"  which 

Ind.  298.  is  changed  so  as  to  make  it  bear  in- 

1  Britton  v.  Dierker,  46  Mo.  591.  terest  "  after  matui'ity,''  is  such  an 
Thus,  making  the  note  fall  due  one  altei-ation  as  discharges  a  surety 
year  later  is  such  an  altei-ation  as  will  thereon.  The  Franklin  Life  Ins.  Co. 
discharge  a  surety  thereon.  Wyman  v.  Courtney,  60  Ind.  134.  And  adding 
V.  Yeomans,  84  III.  403.  the  words  "  with  ten  per  cent  inter- 

2  Bank  of  Com.  v.  McChord,  4  Dana  est  from  date,"  to  a  note  bearing  no 
(Ky.),  191.  Changing  the  time  of  interest,  is  void  as  to  the  surety. 
payment  from  "  one  day  "  to  "  one  Jones  v.  Bangs,  40  Ohio  St.  139. 
year "  after  date  is  such  an  alteration  s  Dewey  v.  Reed,  40  Barb.  (N.  Y.) 
as  wiU  discharge  the  surety.  Stayner  16 :  Marsh  v.  GrifHn,  42  Iowa,  403 ; 
V.  Joice,  83  Ind.  85.  Neff  v.  Horner,  63  Pa.  St.  337. 

3  MOler  V.  Gilleland,  19  Pa.  St.  119. 
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knowing  of  the  alteration,  "inked  over"  his  signature,  it  was 
held  he  was  discharged.'  Where  it  was  agreed  between  the 
principal  and  creditor  that  the  note  should  bear  interest,  but 
no  such  provision  was  contained  in  the  note  when  it  wa# 
signed  by  the  surety,  and  it  was  afterwards,  without  the  con- 
sent of  the  surety,  changed  by  the  principal  and  creditor  so  as 
to  conform  to  the  agreement  between  them,  it  was  held  the 
surety  was  discharged.^  The  effect  of  a  material  alteration  of 
a  note  as  aforesaid  is  to  entirely  destroy  the  surety's  liability 
thereon.  The  alteration  cannot  be  erased  and  the  surety  held  on 
the  note  as  it  originally  was.  The  identity  of  the  instrument 
has  been  destroyed,  and  on  grounds  of  public  policy  the  liability 
of  the  surety  is  entirely  gone.'  "Where  a  surety  signed  a  blank 
note,  which  the  principal  afterwards  filled  up  so  as  to  bear 
usurious  interest,  it  was  held  the  surety  was  not  thereby  dis- 
charged, because  the  note,  notwithstanding  its  form,  would 
only  bear  interest  at  the  legal  rate.*  The  maker  of  a  note 
wrote  on  its  back:  "I  hereby  agree  to  pay  ten  per  cent,  in- 
terest on  this  note  hereafter,"  and  signed  it.  Held,  this  was 
not  an  alteration  of  the  note,  but  was  a  new  contract  to  pay 
greater  interest,  which  no  more  changed  the  note  than  if  writ- 
ten on  a  separate  piece  of  paper,  and  the  surety  was  not 
thereby  discharged.' 

§  380.  How  surety  and  principal  aifected  by  addition  of 
new  party  to  a  note. —  If,  after  a  note  has  been  executed  by 
a  surety  and  delivered,  a  new  surety  signs  the  note,  without 
the  knowledge  and  consent  of  the  one  first  signing,^  this  is  a  ma- 
terial .alteration  which  discharges  the  surety,  notwithstanding 
the  fact  that  it  is  a  benefit  to  him.'    The  same  thing  was  held 

1  Boatt  V.  Brown,  13  Ohio  St  364  6  Benyman  v.   Manker,   56  Iowa, 

2  Fulmer  v.  Seitz,  68  Pa.  St  237.  150. 

SNeff  V.   Hoisier,  63  Pa.  St  337;  7  Bank  of  Limestone  u  Penick,  2 

Dewey  v.  Reed,  40  Barb.  (N.  Y.)  16 ;  T.   B.    Mon.   (Ky.)    98 ;    Gardner    v. 

Fulmer  v.  Seitz,  68  Pa.  St  237 ;  Marsh  Walsh,  5  Ellis  &  Black.  83 ;  Bank  of 

V.  Griffin,  42  Iowa,  403 ;  Locknane  v.  Limestone  v.  Peniok,  5  T.  B.  Mon. 

Emmerson,  11  Bush  (Ky.),  69 ;  Glover  (Ky.)  25.    But  see  Crandall  v.  First 

■y.  Eobbins,  49  Ala.  319.  Nat  Bank  of  Auburn,  61  Ind.  349. 

<  Selser  v.  Brock,  3  Ohio  St  302.  But  if  such  new  signature  is  obtained 

5  Huff  V.  Cole,  45  Ind.  300.    Hold-  beTfore  dehvery,  it  is  held  not  such  an 

ing  that  altering  the  rate  of  interest  alteration  of  the  note  as  will  dis- 

discharges  the  surety,  see  Harsh  v.  charge  the  former  surety  (Ward  v. 

Klepper,  38  Ohio  St  300.  Hackett,  30  Minn.  150),  for  the  rea- 
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where,  after  a  note  had  been  signed  by  a  surety,  the  principal, 
without  the  consent  of  such  surety,  procured  another  surety 
to  sign  it,  and  afterwards  delivered  it  to  the  payee,  who  then 
had  knowledge  of  the  facts.^  Adding  to  a  note  the  name  of 
an  additional  surety,  with  the  assent  of  the  payee  and  of  the 
personal  representative  of  the  original  deceased  surety,  with 
the  agreement  that  the  estate  shall  not  be  thereby  released, 
is  not  an  alteration  which  discharges  the  surety.'  Where  a 
note,  signed  by  principal  and  surety,  was,  by  its  terms,  pay- 
able at  a  bank,  and  it  was  expected  that  it  would  be  discounted 
by  the  bank,  but  the  bank  would  not  discount  it  unless  it  was 
also  signed  by  the  holder,  who  thereupon  signed  it  on  its  face, 
it  was  held  this  did  not  discharge  the  surety,  as  it  was  the 
same  as  if  the  creditor  had  indorsed  the  note.'  But  when  a 
note,  after  it  had  been  delivered,  was  signed  by  a  stranger  as 
joint  and  several  maker,  it  was  held  to  be  such  an  alteration 
as  discharged  the  surety.*  If  a  surety  sign  a  note  after  it  has 
been  executed  and  delivered  by  thB  principal,  this,  it  has  been 
held,  is  not  such  an  alteration  of  the  note  as  will  discharge 
the  principal.  The  contract  of  a  surety  need  not  be  contem- 
poraneous with  that  of  the  principal.  The  liability  of  the 
principal  is  not  increased  or  diminished  by  the  addition  of  a 
surety.  The  principal  is  liable  to  pay  the  whole  debt  without 
contribution,  while,  if  additional  sureties  are  added,  one  might 
become  insolvent  and  contribution  between  them  and  the 
original  surety  be  complicated.^  Where  a  guardian,  at  his 
surety's  request,  and  before  any  funds  came  into  his  hands, 
procured  other  sureties  to  his  bond,  it  was  held  that  such  bond 

Bon  that  there  is  no  contract  to  alter  s  Bowser  v.  Rendell,  31  Ind.  128. 

imtil  after  delivery  and  acceptance.  *  Wallace  v.  Jewell,  31  Ohio  St.  163. 

Graham  v.  Rush,  73'  Iowa,  451.  5  Miller  v.  Finley,   26    Mich.   249. 

1  Hall  V.  McHenry,  19  Iowa,  521.  To  similar  effect,  see  Stone  v.  White, 
In  Keith  v.  Goodwin,  31  Vt.  268,  it  8  Gray,  589.  And  where  one  of  two 
was  held  that,  if  a  sm-ety  intrusts  a  joint  makers  of  a  note  obtained  of 
note  signed  by  him  to  the  principal,  the  payee  an  extension  of  payment 
he  thereby  gives  the  principal  au-  and  procured  an  additional  surety,  it 
thority  to  get  additional  sureties  till  was  held  the  other  maker  was  not 
the  note  is  fairly  launched  on  the  released.  Gano  v.  Heath,  36  Mich, 
market,  and  that  in  such  case  the  441.  On  same  subject,  see  Pulliam 
signing  of  a  new  surety  does  not  v.  Withers,  8  Dana  (Ky.),  98 ;  Mers- 
discharge  the  first  one.  man  v.  Werges,  112  U.  S.  139. 

2  Voiles  V.  Gr,een,  43  Ind.  374. 
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■was  valid  as  to  all  subsequently  procured  sureties  and  they 
were  liable  thereon.^ 

§381.  Instances  of  cases  in  which  alteration  of  note  will 
and  will  not  discharge  surety. —  The  alteration  of  a  note  at 
the  time  of  its  delivery,  by  adding  the  words  "  payable  at  53 
Lake  street,"  is  material,  and  if  done  without  the  assent  of 
the  guarantors  discharges  them.^  The  addition  to  a  note  of  a 
clause  making  it  payable  in  gold,  when  gold  is  of  greater 
value  than  legal  tender  money,  in  which  the  note  might  be 
paid,  discharges  the  surety.'  Adding  to  a  non-negotiable  note 
the  words  "  or  order,"  thereby  making  it  negotiable,  is  a  ma- 
terial alteration,  which  discharges  the  surety.*  Where  the 
holder  of  a  note  struck  out  the  name  of  one  of  the  indorsers, 
it  was  held  that  it  operated  as  a  discharge  of  a  subsequent  in- 
dorser,  for  such  indorser,  if  he  had  paid  the  note,  would,  if  no 
erasure  had  been  made,  have  had  a  right  to  recover  from  the 
indorser  whose  name  had  been  erased.'^  A  note  was  guarantied 
by  the  payeee  in  the  following  words :  "  I  guaranty  the  col- 
lection of  the  within  note."  The  holder  tore  off  the  words 
"  the  collection  of  the,"  leaving  the  guaranty  to  read, ''  I  guar- 
anty the  within  note."  Held,  the  guarantor  was  discharged.' 
After  principal  and  surety  had  signed  a  note,  and  before  its 
delivery,  another  party,  without  the  consent  of  the  surety, 
signed  his  name  under  that  of  the  surety.  After  the  delivery 
of  the  note,  the  holder  cut  off  the  name  of  the  last  signer. 
Held,  this  was  a  spoliation  of  the  instrument  which  discharged 
the  surety.'  Principal  and  surety  signed  a  note  for  $3,000, 
which  the  principal  presented  for  discount  to  the  payee,  who 
refused  to  discount  it  for  that  sum,  but  wrote  across  its  face 
as  follows :  "  $2,000.  This  note  was  discounted  for  $2,000, 
which  amount  is  due  upon  it."  Held,  the  surety  was  dis- 
i  charged.  The  note  had  no  validity  for  any  amount  until  it 
was  delivered  to  the  payee,  and  when  so  delivered  it  was  a 

1  State,  use  of  Hickaday,  v.  Woods,  gold  or  its  equivalent,"  it  was  held  a 
84  Mo.  163.  material  alteration.    Church  v.  How- 

2  Pahlman  v.  Taylor,  75  111.  639.  ard,  17  Hun  (N.  Y.),  5. 

3  Bogarth  v.  Breedlove,  39  Tex.  561 ;        ^  Haines  v.  Dennett,  11  N.  H.  180. 
Hanson  v.  Crawley,  41  Ga.  303.    And        5  Curry  v.  Bank  of  Mobile,  8  Port 
on  the  other  hand,  where  a  note  pay-  (Ala.)  360. 

able  "  in  gold  or  its  equivalent "  was        ^Newlan  v.  Harrington,  34  111.  306. 
changed  by  erasing  the  words  "  in        '  Hall  v.  McHenry,  19  Iowa,  521. 
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note  for  $2,000,  and  the  surety  had  not  agreed  to  be  bound 
by  any  such  note.'  If  the  surety  signs  a  note  in  which  the 
amount  ^  or  time  of  payment '  is  left  blank,  and  intrusts  it  to 
the  principal,  he  is  bound  to  be  a  honafide  holder  of  the  note, 
without  notice,  for  such  amount  anjl  time  as  the  principal  may 
insert  in  the  blanks.  "Where  the  facts  were  such  as  to  justify 
the  belief  that  the  principal  was  the  agent  of  the  surety  for 
the  purpose  of  altering  a  note  from  a  larger  to  a  smaller  sum, 
it  was  held  the  surety  was  not  discharged  by  such  alteration.'' 
Where  a  surety  signs  a  note,  complete  in  every  respect,  and 
permits  the  principal  to  take  it  to  a  bank  for  discount,  and 
the  principal  alters  it  to  a  larger  amount,  the  surety  is  dis- 
charged. In  such  a  case  it  was  said  that:  "The  sureties 
assume  a  certain  definite  obligation,  the  extent  of  which  is 
clearly  and  fully  stated  in  the  writing  they  sign.  To  that 
extent  they  give  confidence  and  credit  to  the  principal,  but  no 
farther."  The  note  naturally  passes  into  the  hands  of  the 
principal.  "  The  party  receiving  the  note  gives  the  confidence 
and  trust  to  the  party  from  whom  he  receives  it.  .  .  '.  The 
surety  may  safely  stipulate  as  such  for  a  certain  stated 
amount,  and  limit  his  liability  to  that  sum.  He  does  so  when 
he  puts  his  name  to  an  instrument  wholly  filled  up."  '  It  is 
otherwise  where  he  signs  a  blank  note.^  Where  a  note  with 
sureties  is  surrendered,  and  a  new  note  having  the  same  names 
is  taken  in  extension  by  reason  of  representations  that  the 
signatures  are  genuine,  the  holder  may,  on  discovering  that 
the  signatures  of  the  sureties  are  forged,  repudiate  the  new 
contract  and  hold  the  sureties  on  the  old  note.^  Two  sureties 
■signed  a  note,  and  afterwards,  without  their  consent,   the 

1  Portage  Co.  Branch  Bank  v.  Lane,  777.  On  this  subject,  when  the  date 
8  Ohio  St.  405.  Contra,  M.  &  M.  Bank  is  blank,  see  Emmons  v.  Meeker,  55 
V.   Evans,   9  W.  Va.   373.    Holding    Ind.  331. 

surety  discharged  when  holder    of  ••  Ogle  v.  Graham,  3  Pen.  &  Watts 

note  gives  it  up  to  principal,  erasing  (Pa.),   133.    Holding  the  surety  not 

name  of  surety  and  taking  new  note  liable  when  a  blank  in  a  bond  is  filled 

for  the  amount  from  principal,  see  for  a  larger  sum  than  he  stipulated 

Ehodes  v.  Hart,  51  Ga.  330.  to  become  liable  for,  see  Hastings  v. 

2  Simpson's  Ex'rs  v.  Bovard,  74  Pa.  Clendaniel,  3  Del.  Ch.  165. 

^t  351.    To  similar  effect,  see  Patton  ^  Agawam  Bank  v.  Sears,  4  Gray, 

V.  Shanklin,  14  B.  Mon.  (Ky.)  18.  95,  per  Dewey,  J. 

3  Johiis  V.  Harrison,  30  Ind.  317 ;  ^  Kincaid  v.  Yates,  68  Mo.  45. 
Waldron  v.  Young,  9  Heisk.  (Tenn.) 


558  DISCHARGE    BY   ALTEEATION    OF   CONTEACT.       [§§  382,  383. 

name  of  a  surety  who  had  signed  before  them  was  stricken 
out.  The  payee,  when  he  took  the  note,  inquired  why  the 
name  had  been  erased,  and  was  told  by  the  principal  that  it 
had  been  done  by  consent.  Jleld,  the  two  sureties  were  dis- 
charged. The  erasure  appearing  on  the  face  of  the  paper  was 
sufficient  to  put  the  payee  up©n  inquiry,  and  charge  him  with 
knowledge  of  the  facts.' 

I  382.  When  alteration  is  so  far  material  as  to  discharge 
surety  —  Miscellaneous  cases. —  Changing  the  payee  in  a  note 
after  it  has  been  signed  by  a  surety,  by  erasing  the  original 
and  inserting  a  different  payee,  is  held  such  a  material  alter- 
ation as  will  discharge  the  surety.-  Writing  the  word  "  secu- 
rity "  over  the  name  of  an  indorser  of  a  note,  without  his 
knowledge  or  consent,  is  held  to  be  a  material  alteration.' 
Changing  joint  and  several  notes  to  joint  notes  of  the  makers 
thereof  is  held  to  be  such  a  material  alteration  as  will  avoid 
the  notes  against  the  surety  thereon.*  Words  added  upon 
the  margin  of  an  obligation  and  above  the  signatures  of  the 
obligors  after  delivery,  whereby  the  sureties'  liability  is  in- 
creased without  their  consent,  is  held  to  discharge  them.* 
Where,  after  breach  of  a  contract,  the  performance  of  which 
is  guarantied,  the  creditor  and  debtor  entered  into  a  new  con- 
tract whereby  the  amount  of  damages  then  due  is  made  pay- 
able at  a  future  date,  and  on  different  terms  from  those  in  the 
original  contract,  held  such  an  altpration  as  discharged  the 
guarantors  from  liability.^  Permission  given  an  agent  to  sell 
lumber  on  credit,  and  to  any  extent,  instead  of  for  "  cash  in 
all  cases  "  as  the  contract  originally  required,  is  held  such  an 
alteration  of  the  contract  as  discharged  a  guarantor  of  the 
due  performance  of  all  the  obligations  imposed  by  the  con- 
tract.'' 

§  383.  Miscellaneous  cases  wherein  alteration  held  not  to 
discharge  surety. —  Where  the  maker  of  a  note,  subsequent 
to  a  guaranty  of  the  same,  adds  to  his  name  the  word  "  agent," 

1  McCrumer  v.  Thompson,  31  Iowa,        <  Eckert  v.  Louis,  84  Ind.  99. 

244 ;  and  also  see  The  State  v.  Craig,  5  Wan-en  v.  Faut's  Trustee,  79  Ky.  1. 
58  Iowa,  238.  6  Weed   Sewing    Machine    Co.    v. 

2  Bell  V.  Mahin,  69  Iowa,  408;  Rob-    Winchel,  107  Ind.  260. 

inson  v.  Berryman,  23  Mo.  App.  509.        '  Evans  v.  Lawton,   34  Fed.   Eep. 

3  Robinson  v.  Reed,  46  Iowa,  319.        233. 
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held  not  such  a  material  alteration  as  would  discharge  the 
guarantor.'  Where  a  guarantor  executed  an  instrument  read- 
ing "  we  hereby  guaranty,"  upon  the  promise  that  additional 
guarantors  would  be  obtained,  which  had  not  been  done,  and 
the  instrument  was  altered,  before  delivery,  to  "  I  hereby 
guaranty,"  held  not  a  material  alteration.^  An  unauthorized 
insertion  in  a  guarantied  note  of  promises  for  the  payment  of 
current  exchange  or  express  charges,  held  not  such  an  altera- 
tion as  discharged  a  surety  thereon.'  Where  a  note  was  made 
payable  upon  the  performance  of  certain  conditions  by  the 
payees,  and  the  principal  maker  subsequently  indorsed  upon 
the  note  the  fact  of  the  performance  of  the  conditions,  held 
not  such  an  alteration  as  to  discharge  the  surety.*  Inserting 
in  a  bond  the  words  "  are  held  and  firmly  bound  "  where 
omitted  is  held  immaterial,  where  the  language  used  suffi- 
ciently expresses  the  obligation  intended.'  Inserting  in  a  de- 
livery bond  a  description  of  the  attached  property,  made  in 
good  faith  by  the  officer  to  whom  it  is  presented,  and  at  the 
principal's  request,  is  held  not  to  be  material,  and  will  not  re- 
lease a  surety  thereon.^  Changing  the  terms  of  sale  in  a  trust 
deed  given  to  secure  bonds  is  held  not  such  an  alteration  as 
to  discharge  a  surety  to  the  bonds.'  Where  a  principal  pro- 
cures an  unauthorized  person  to  attest  the  signature  of  a 
surety  to  a  bond  left  with  him  for  delivery,  held  not  an  altera- 
tion of  the  bond.^  Cutting  the  signatures  of  sureties  from  a 
mutilated  bond  and  attaching  them  to  an  exact  copy  of  the 
original,  held  not  to  release  the  sureties.' 

§  384.  Surety  not  discharged  if  after  alteration  is  made 
he  ratifies  it. —  If,  after  an  alteration  has  been  made  in  a 
note  which  would  operate  the  discharge  of  the  surety,  he 

1  Manufacturers'  and  Merchants'  ^  Rowley  v.  Jewett,  56  Iowa,  493 ; 
Bank  v.  FoUett,  11  K.  I.  93.  Starr  v.  Blatner,  76  Iowa,  356. 

2  Kline  v.  Eaymond,  70  Ind.  271.  '  Womack'u  Paxton's  Ex'r,  84  Va.  9. 
SBuUock  V.  Taylor,  39  Mich.  137.        8  Hall  u  Weaver  (Cir.  Ct.D.  Oreg.), 

But  aliter,  provision  for  payment  of  34  Fed.  Eep.  104. 

attorney's  fees  in  the  event  of  pro-  'J  State  v.  Harney,  57  Miss.  863.  But 

ceedings  to  collect.     Bullock  v.  Tay-  attaching  such  signatures  to  a  joint 

lor,  39  Mich.  137.  and  several  bond,  where  the  bond 

*  Jackson  v.  Boyles,  64  Iowa,  438.  originally  imposed  a  several  liability, 

5  Western  Building  Ass'n  v.  Fitz-  is  such  an  alteration  as  to  discharge 

maurice,  7  Mo.  App.  383.  the    sureties.    State    v.  Harney,   57 

Miss.  863. 
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assents  to  such  alteration,  he  will  remain  bound  without  any 
new  consideration.  "  If  the  alterations  had  been  made  with 
his  knowledge  and  consent,  it  is  very  clear  that  the  note  would 
not  have  been  void.  .  .  .  ]S"or  is  the  rule  different  where 
the  assent  is  subsequently  given."  '  After  a  note  which  had 
been  altered  came  due,  the  surety  urged  the  holder  to  bring 
suit  on  it,  and  suit  was  instituted  against  both  principal  and 
surety,  and  the  surety  furnished  bonds  for  an  attachment  in 
aid  against  the  property  of  ^le  principal.  The  surety  then 
admitted  that  he  would  have  to  pay  whatever  sum  was  not 
made  out  of  the  principal,  and  the  words  added  to  the  note 
were  erased  at  his  request.  Held,  the  surety  had  ratified  the 
alteration,  and  could  not  complain  of  it.^  Certain  sureties 
were  the  solicitors  for  their  principal  in  making  the  original 
contract,  and  knew  of  all  the  subsequent  transactions  by  which 
the  contract  signed  by  them  as  sureties  was  varied,  and  acted 
as  solicitors  for  some  of  the  parties  in  the  subsequent  transac- 
tions, and  prepared  some  of  the  documents  required  by  such 
transactions.  Held,  they  were  not  discharged,  upon  the 
ground  that  from  the  circumstances  they  must  be  presumed 
to  have  consented  to  whatever  changes  were  made.'  If,  at 
the  time  a  surety  does  such  acts  as  would  amount  to  a  ratifi- 
cation of  the  alteration,  he  does  not  know  of  said  alteration,  he 
will  not  be  presumed  to  have  ratified  the  same.^  An  ofiicer 
whose  duty  it  is  to  approve  the  official  bond  of  another  officer, 
and  upon  whose  bond  he  is  surety,  is  held  not  to  ratify  by  his 
approval,  as  surety,  an  erasure  of  another  surety's  name  on 
the  bond  on  which  he  is  surety,  unless  he  has  knowledge  of 
all  the  facts.-'' 

iPelton  V.  Presoott,  13  Iowa,  567.  2  Gardner  v.  Harback,  21  lU.  139. 

Holding  that  if  guarantor  consents  ^  Woodcock  v.  Oxford  &  Worcester 

to  alteration,  he  cannot  complain  of  E.  B.  Co.,  1  Drewry,  521. 

it,  see  Knoebel  v.  Kircher,  33  III.  308.  <  Benedict    v.    Miner,    58    111.    19 ; 

If  a  surety  to  a  note,  after  learning  Boult    v.  Brown,   13    Ohio  St   364. 

of  a  material  alteration  therein,  pro-  Though    see    State    v.    Harney,    57 

cures  an  extension  of  time  thereon,  he  Miss.  863,  where  it  was  held  that  they 

is  held  to  have  ratified  the  alteration  were  estopped  from  setting  up  such 

and  bound  thereby.    BeU  v.  Mahin,  alteration,   even  though  they  were 

69  Iowa,  408.    And  he  is  estopped,  ignorant  of  the  change, 

under  such  circumstances,  from  set-  5  state  v.  Churchill,  48  Ark.  426. 
ting  up  such  alteration  as  a  defense. 
Jackson  v.  Johnson,  67  Ga.  167. 
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§  385.  When  surety  on  bond  discharged  if  it  is  altered. — 
A  material  alteration  of  a  bond  signed  by  a  surely  has  the 
same  effect  to  discharge  him  as  in  the  case  of  a  note  or  instru- 
ment not  under  seal.  Thus,  where  the  obligee  in  a  replevin 
bond  permitted  one  of  the  principals  to  erase  his  name  from 
it,  the  sureties  were  held  to  be  discharged.'  If,  after  several 
sureties  have  signed  a  bond,  the  name  of  one  is  erased  with 
the  consent  of  some  of  the  sureties  and  Avithout  the  consent 
of  others,  those  who  consent  remain  bound,  and  those  who  do 
not  are  discharged.-  Where,  after  an  assessor's  bond  had  been 
signed  by  himself  and  sureties,  the  penalty  of  the  bond  was 
erased  and  double  the  amount  inserted  without  the  consent  of 
such  sureties,  and  the  bond  was  afterwards  signed  by  other 
sureties  and  approved,  it  was  held  the  first  sureties  were  dis- 
charged.' "Where,  after  a  sheriff's  bond  had  been  signed  by 
certain  sureties,  its  penalty  was  without  their  consent  reduced, 
and  it  was  then  signed  by  other  sureties,  it  was  held  that  the 
last  sureties  were  bound  and  the  first  were  discharged.^  If  a 
paper  intended  to  bei  a  bond  is  signed  in  blank  as  to  the  sum 
by  a  person  as  surety,  and  the  surety  gives  no  one  any  author- 
ity to  fill  up  the  blank,  and  the  blank  is  afterwards  filled  with- 
out the  surety's  consent,  he  is  not  bound.'  If,  however,  a 
surety  signs  a  bond,  leaving  blank  the  penalty,  date  and 
names  of  the  obligees,  expecting  his  principal  will  properly 
fill  the  blanks,  and  he  does  properly  fiU  them  and  deliver  the 
bond,  the  surety  is  liable.*  Where  a  court  accepts  a  bond 
with  knowledge  that  the  name  of  one  of  the  sureties  thereon 
had  been  erased  without  the  knowledge  or  consent  of  the 

1  Martin  v.  Thomas,  34  How.  (U.  S.)  Los  Angeles  v.  Melius,  59  Cal.  444 ; 
315.  Brown  v.  Weatherby,   71   Mo.   152; 

2  Smith  V.  United  States,  2  WalL  Stat3  v.  Churchill,  48  Ark.  426. 
(U.S.)  219.   To  similar  effect,  see  The  *  People  ??.  Brown,  2  Doug.  (Mich.)  9. 
State  w  Blair,  32  Ind.  318 ;  Davis  v.  To  similar  effect,  see  Mitchell  v.  Bur- 
State,  5  Tex.  App.  48.    To  a  conferary  ton,  2  Head  (Tenn.),  613. 

effect,  where  the  name  of  one  surety  *  Rhea  v.  Gibson's  Ex'r,  10  Grratt 

in  a  guardian's  bond  was  erased  and  (Va.)  215.    But  see  City  of  Chicago 

another  substituted,  see  HiU  v.  Cal-  v.  Gage,  95  III  593,  overruling  People 

vert,  1  Rich.  Eq.  (S.  C.)  56.  v.  Organ,  37  III  27. 

'People  V.  Kneeland,  81  Cal  288.  « Wright  v.  Harris,  31   Iowa,  272. 

See,  further,  sureties'  liability,  where  See,  also,  Lee  Co.  v.  Welsing,  70  Iowa, 

the  alteration  is  by  erasure,  City  of  198. 
86 
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others,  the  latter  are  held  discharged.^  The  alteration  of  a 
bail  bond  as  to  the  term'  of  court  before  which  the  principal 
is  bailed  to  appear  is  held  to  release  the  sureties  from  liability, 
if  done  without  their  consent.^  After  a  bail  bond  was  exe- 
cuted, the  sheriff,  without  the  knowledge  or  consent  of  the 
sureties,  added  the  figure  "  9  "  after  the  figures  "  188,"  mak- 
ing the  year  of  appearance  "  1889  "  instead  of  "  188  "  as  orig- 
inally written.  Held,  such  an  alteration  as  discharged  the 
sureties.' 

§  386.  When  surety  on  bond  not  discharged  by  its  altera- 
tion.—  It  has  been  held  that  if  a  principal  gets  the  name  of  a 
surety  to  his  ofiicial  bond,  and  afterwards,  without  the  con- 
sent of  such  surety,  he  gets  another  surety  to  sign  the  bond, 
this  does  not  discharge  the  first  surety.*  "Where  A.,  as  one  of 
two  sureties,  signed  a  bond  to  dissolve  an  attachment,  but 
upon  his  answers  as  to  his  estate  the  bond  was  not  approved, 
and  he  went  away,  and  afterwards  an  additional  surety  was 
obtained  and  the  bond  w^as  then  approved,  without  anything 
further  being  said  to  A.,  it  was  held  he  was  liable  on  the 
bond.'^  After  a  bond  had  been  signed  by  three  sureties,  the 
names  of  two  were  accidentally  cut  off,  and  they  afterwards 
signed  the  bond  without  attaching  any  seal  to  their  names. 
Held,  the  other  surety  was  not  discharged.^  If  at  the  time  a 
surety  signs  a  bond  there  is  a  blank  in  the  body  thereof  at  the 
place  where  his  name  ought  to  be,  the  insertion  of  his  name 
in  such  blank  without  his  knowledge  will  not  discharge  him.' 
An  administrator  procured  his  bond  from  the  clerk's  office 
some  time  after  it  had  been  signed  by  himself  and  several 
sureties,  and  approved  by  the  court.  He  then  struck  out  the 
name  of  one  of  the  sureties  and  inserted  therein  the  name  of 
another  person  as  surety,  and  the  bond  was  signed  by  such 
other  person.     This  was  done  without  the  knowledge  of  the 

1  State  V.  McGonlgle,  101  Mo.  353 ;  <  Governor  v.  Lagow,  43  111.  134 ; 
State  V.  Findley,  101  Mo.  368.  State  v.  Dimn,  11  La.  Ann.  549. 

2  Heath  v.  State,  14  Tex.  App.  318.        » Sampson    u   Barnard,  98    Mass. 
3Wegner  v.  State,   38  Tex.   App.     359. 

419.     For  other  cases  holding  sure-        '  Ehoads  v.  Frederick,  8  Watts  (Pa.), 

ties  discharged  by  alteration  of  the  448. 

bond,  see  United  States  v.  O'Neill,  19        '  Smith  v.   Crooker,  5  Mass.  538 ; 

Fed.   Rep.   567 ;   Bailey  v.  Boyd,  75  The  State  v.  Pepper,  81  Ind.  76.    See 

Ind.  135.  City  of  Chicago  v.  Gage,  95  111.  593. 
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clerk  or  of  any  of  the  parties  to  the  bond,  except  the  one 
whose  name  was  stricken  out.  Held^  the  surety  whose  name 
was  striclien  out,  and  all  the  sureties,  were  liable  in  equity  on 
the  bond.'  A  principal  and  his  sureties  were  sued  by  a  city 
for  not  complying  with  a  written  contract  to  construct  water- 
works. They  offered  to  prove  that  the  contract  had  been 
changed  by  parol,  completed  as  changed  and  accepted  by  the 
city.  Held,  the  ;fact  could  not  be  shown,  as  the  city  could 
only  contract  through  its  corporate  authorities  by  ordinance.^ 
A  party  guarantied  the  payment  of  rent,  reserved  by  a  lease 
under  seal.  Afterwards  the  lessor  agreed  by  parol  to  reduce 
the  monthly  rent,  and  the  new  agreement  was  completely  ex- 
ecuted. In  a  suit  on  the  guaranty  it  was  held  that,  as  the 
parol  agreement  had  been  executed,  it  superseded  the  lease, 
and  the  surety  was  discharged  at  law.' 

§  387.  When  surety  discharged  if  creditor  advance  to 
principal  greater  or  less  amount  than  that  for  which 
surety  becomes  liable. —  Certain  parties  made  a  mortgage, 
conditioned  to  indemnify  the  mortgagee  from  all  advances, 
etc.,  which  he  should  "  incur  or  make  on  account  of  the  said 
.  .  .  (principal),  not  to  exceed  at  any  one  time  the  sum  of 
$10,000."  The  mortgagee  advanced  on  account  of  the  prin- 
cipal a  much  greater  sum,  and  it  was  held  the  mortgagors 
were  not  discharged  by  that  fact.  The  object  of  the  restric- 
tion of  the  amount  to  be  advanced  was  to  limit  their  liability 
to  that  sum,  and  not  to  prevent  the  mortgagor  from  giving 
the  principal  a  credit  beyond  that  amount.*  The  same  thing 
was  held  where  a  guaranty  was  as  follows :  "  I  guaranty  the 
payment  of  all  sums  which  B.  may  owe  C.  for  goods  which  he 
may  sell  B.,  provided  that  the  whole  amount  which  B.  shall 
owe  C.  at  any  one  time  shall  not  exceed  $1,100,  it  being  the 
understanding  that  I  am  in  no  event  to  be  liable  for  more  than 
that  sum.  And  if  B.  shall  fail  punctually  to  pay  C.  any  sum 
which  may  become  due  to  him,  I  am  to  have  ninety  days 
after  demand  in  writing  made  on  me,  under  this  guaranty,  to 

1  Harrison  v.  Turbeville,  2  Hump^.  the  parol  agreement  has  not  been 
(Tenn.)  343.  executed,  thesurety  is  not  discharged, 

2  Sacramento  v.  Kirk,  7  Cal  419.  see  Chapman  v.  MoGrew,  SO  111.  101. 

3  White   V.    Walker,    31    111.    433.  *  Clagett  u  Salmon,  5  GiU  &  Johns. 
Holding  that  in  such  a  case,  where  (Md.)  314 
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pay  the  amount  for  -which  he  may  be  so  in  default ;  and  this 
guaranty  is  upon  the  condition  that  said  C.  shall,  once  in  every 
eight  months  from  the  date  hereof,  give  me  notice  in  writing 
of  said  B.'s  account  with  him."  '  Certain  individuals  mort- 
gaged divers  lots  owned  by  them  to  a  bank,  to  secure  a  loan 
to  be  made  to  the  trustees  of  Shawneetown,  not  to  exceed 
$20,000.  The  loan  was  to  run  ten  years,  and  the  money  to  be 
used  for  walling  the  banks  of  a  river  adjacent' to  the  lots.  The 
bank  loaned  the  trustees  almost  $40,000  for  that  purpose,  and 
took  their  note  for  it,  and  brought  a  bill  to  foreclose  the  mort- 
gage. Held.,  on  demurrer  to  the  bill,  that  it  did  not  pretend 
to  show  that  the  loan  was  made  in  pursuance  of  the  mortgage. 
The  mortgage  limited  the  loan  to  $20,000,  the  bill  showed  it 
was  for  twice  that  sum.  "  The  sureties  have  never  undertaken 
to  guaranty  the  performance  of  such  an  agreement  as  was 
made.  .  ,  .  It  is  not  an  answer  to  say  that  the  sureties 
are  only  sought  to  be  held  responsible  to  the  extent  of  $20,000, 
for  it  may  well  be  that  they  would  not  have  become  responsi- 
ble for  any  amount  but  for  the  assurance  that  the  loan  would 
be  limited  to  the  amount  stipulated."  ^  The  plaintiff  agreed 
to  let  one  N.  have  $10,000  in  cash,  and  to  convey  to  him,  clear 
of  incumbrance,  a  tract  of  land  worth  $10,000,  and  to  take  IST.'s 
two  notes  therefor,  payable  in  one  and  two  years  each,  for 
$10,000.  N.  was  also  to  pledge  certain  railroad  shares  as  col- 
lateral security,  and  furnish  the  bond  of  responsible  men,  con- 
ditioned that  they  would  take  such  shares  and  notes  at  the 
expiration  of  the  two  years,  and  pay  such  sum  as  should  re- 
main unpaid  upon  the  notes.  Two  sureties,  with  the  knowl- 
edge of  this  agreement,  executed  such  a  bond.  Afterwards, 
by  an  agreement  between  the  plaintiff  and  E".,  the  plaintiff 
only  let  ]!^.  have  $8,317,  retaining  the  balance  for  inter- 
est in  advance  on  the  two  notes,  and,  instead  of  convey- 
ing the  land  clear  to  the  plaintiff,  took  back  a  mortgage 
on  it  to  secure  the  purchase  money.  Held,  the  sureties 
were  discharged.  The  court  said:  "The  current  of  author- 
ities seems  to  run  very  decidedly  one  way,  and  it  is  to 
the  effect  that  any  variation  between  the  principal  and  the 

1  Curtis  V.  Hubbard,  6  Met.  (Mass.)       ^  Ryan  u  Shawneetown,  14  DL  20 
186.    See,  also,  Pratt  v.  Matthews,  34    per  Caton,  J. 
Hun  (N.  Y.),  386. 
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creditor  of  the  terms  of  the  original  undertaking,  for  the  per- 
formance of  which  the  surety  became  responsible,  will  dis- 
charge the  surety,  if  done  without  his  assent,  however  the 
change  may  affect  his  interest." '  Declaration  that  in  consid- 
eration that  A.  would  give  B.  "  credit  for  the  amount  of  400?." 
the  defendant  would  guaranty  B.'s  dealings  "  to  the  amount 
of  400Z.  aforesaid."  B.  only  bought  300?.  worth  of  goods,  and 
the  defendant,  being  sued  on  the  guaranty,  set  up  that  as  400Z. 
worth  of  goods  were  not  advanced,  he  was  not  liable.  Held, 
he  was  liable.  The  proper  construction  of  the  guaranty  was 
that  the  defendant  was  to  be  liable  to  the  extent  of  400Z.  If 
it  were  otherwise,  B.  might,  by  his  refusal  to  buy  400?.  worth 
of  goods,  have  prevented  the  defendant  from  becoming  liable 
at  all.^  Where  a  surety  agreed  to  become  responsible  for  the 
price  of  such  goods  as  his  principal  should  order,  and  the  prin- 
cipal sent  a  written  order  to  the  merchant  stating  the  number 
of  articles  he  wished  to  purchase  and  naming  the  prices  he 
would  pay  for  them,  and  the  merchant  shipped  a  larger  quan- 
tity of  goods  than  was  specified  in  the  order,  and  invoiced  at 
a  higher  price  than  mentioned  in  the  order,  and  thereafter, 
without  disclosing  to  the  surety  these  facts,  presented  to  him 
for  signature  a  bill  of  exchange  for  the  price  of  the  goods 
shipped,  representing  to  him  it  Avas  for  the  goods  ordered,  and 
that  the  principal  had  accepted  the  bill,  held,  the  surety  was 
discharged.' 

§  388.  Surety  discharged  if  variation  of  contract  is  for 
his  henefit. —  If  a  material  alteration  is  made  in  the  contract 
without  the  surety's  consent  he  is  discharged,  even  though 
the  alteration  may  be  for  his  benefit.  With  reference  to  this 
it  has  been  said :  "  No  principle  of  law  is  better  settled  at  this 
day  than  that,  the  undertaking  of  the  surety  being  one  striotis- 
simi  juris,  he  cannot,  either  at  law  or  in  equity,  be  bound 
farther  or  otherwise  than  he  is  by  the  very  terms  of  his  con- 
tract. .  .  .  Neither  is  it  of  any  consequence  that  the 
alteration  in  the  contract  is  trivial,  nor  even  that  it  is  for  the 
advantage  of  the  surety.    Non  hcec  in  fcedera  veni  is  an  an- 

iWatriss  V.  Pierce,  33  N.  H.  560,  3  Barber  v.  Morton,  45  Up.  Can. 
per  Eastman,  J.  (Q.  B.)  386. 

2  Lindsay  v.  Parkinson,  5  Irish  Law 
Eep.  124. 
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swer  in  the  mouth  of  the  surety  from  which  the  obligee  can 
never  extricate  his  case,  however  innocently  or  by  whatever 
kind  intention  to  all  parties  he  may  have  been  actuated. 
.  .  .  He  is  not  bound  by  the  old  contract,  for  that  has  been 
abrogated  by  the  new ;  neither  is  he  bound  by  the  new  con- 
tract, because  he  is  no  party  to  it ;  neither  can  it  be  split  into 
parts  so  as  to  be  his  contract  to  a  certain  extent  and  not  for 
the  residue ;  he  is  either  bound  in  toto  or  not  at  all."  '  A.,  for 
B.'s  accommodation,  indorsed  B.'s  note  to  C.  It  was  agreed 
between  all  the  parties  at  that  time  that  B.  should  give  C.  a 
mortgage  upon  his  stock  of  goods  as  a  security  for  the  debt, 
and  this  was  done  as  agreed.  C.  failed  to  record  the  mort- 
gage, and  at  the  end  of  three  months  canceled  it  and  took 
another.  Held,  A.  was  entirely  discharged  notwithstanding  it 
was  affirmatively  proved  that  the  mortgage,  if  duly  recorded 
and  uncanceled,  would  have  been  no  protection  to  the  surety 
by  reason  of  older  liens ;  and  this  on  the  ground  that  the  con- 
tract had  been  altered  without  the  surety's  consent.^  "Where, 
after  a  surety  had  become  liable  for  an  annuity,  the  rate  of  the 
annuity  was,  without  his  consent,  altered  from  20Z.  to  21.  per 
cent.,  it  was  held  he  was  discharged.  The  court  said :  "  Whether 
this  alteration  was  likely  to  be  injurious  to  the  surety,  I  will 
not  inquire ;  the  alteration,  whether  beneficial  or  not,  should 
not  have  been  made  without  his  full  knowledge  and  assent ; 
the  surety  has  a  right  to  know  what  is  the  contract  to  which 
he  is  party  as  surety."  ' 

§  389.  When  surety  on  lease  discharged  by  alteration  of 
contract. —  Before  the  expiration  of  the  lease  of  a  house  and 
lot  the  house  was  destroyed  by  fire,  and,  by  mutual  agree- 
ment between  the-  landlord  and  tenant,  the  lease  was  canceled- 
Hdd,  this  was  not  such  an  alteration  of  the  contract  as  dis- 

1  Bethune  v.  Dozier,  10  Ga  235,  per  considerations  of  apparent  equity  are 

Lumpkin,  J.    To  similar  effect,  see  permitted    to  .  disturb   it,    however 

Rowan  v.  Sharp's  Rifle  Manuf  g  Co.,  great  the  hardships  may  be  which, 

33  Conn.  1 ;  Weir  Plow  Co.  v.  Walm-  in  individual  cases,  appeal  for  a  mod- 

sley,  110  Ind.  242 ;  Dey  v.  Martin,  78  ification  of  the  rule."     Warden  v. 

Va.  1 ;  Christian  &  Gunn  v.  Keen,  80  Ryan,  37  Mo.  App.  466. 

Va.  369 ;  Cornell  v.  Eagan,  13  Daly  2  Atlanta  National  Bank  v.  Doug- 

(N.  Y.  Com.  Pleas),  505.    "This prop-  lass,  51  Ga.  205. 

osition  is  so  firmly  imbedded  in  the  3  'Ejve  v.  Hollier,  Lloyd  &  Gould 

law  of  principal  and  silrety  that  no  (Temp.  Plunket),  250,  per  Plunket,  C. 
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charged  a  surety  on  the  lease  for  rent  which  had  accrued 
prior  to  the  time  of  cancellation.  The  court  said :  "  The  ob- 
ligation which  the  lessees  undertook  to  perform,  so  far  as  it 
relates  to  the  payment  of  the  rent  which  had  then  accrued, 
was  not  changed ;  it  remained  in  the  precise  terms  it  was  be- 
fore ;  it  was,  as  to  the  then  future,  the  executory  portion  of  it 
that  was  abrogated.  .  .  .  The  obligation  to  pay  the  rent 
for  which  judgment  has  been  recovered  has  not  in  letter  or 
spirit  been  changed,  nor  is  it  pretended  that  any  right  of  the 
defendant  growing  out  of  the  contract  is,  so  far  as  it  relates  to 
that  obligation,  in  any  respect  altered  or  impaired."  ^  A  lease 
with  surety  provided  for  the  paj'^ment  of  rent  quarterly.  The 
lessee  paid,  and  the  landlord  accepted,  rent  monthly  for  some 
time,  but  there  was  no  agreement  that  the  rent  should  be  so 
received.  Held,  the  contract  was  not  changed  nor  the  surety 
discharged.^  Where  a  lease  with  surety  provided  for  the  pay- 
ment of  $43  a  month  as  rent,  and  the  landlord  subsequently 
agreed  to  take  $40  a  month,  it  was  said  that  this  did  not  dis- 
charge the  surety.'  A  yard,  shed  and  frame  dwelling-house 
were  rented  for  $3Y5  a  month,  and  a  stranger  guarantied  the 
rent.  The  lessor  took  back  the  dwelling-house  and  rented  it 
to  another,  and  reduced  the  rent  for  the  remainder  of  the 
premises  to  $300  a  month,  and  it  was  held  the  guarantor  was 
thereby  discharged.*  A  lease  with  surety  provided  that  if 
the  premises  should  be  destroyed  by  fire  the  lease  should 
thereupon  terminate.  The  premises  were  totally  destroyed 
by  fire,  but  the  tenant  still  held  the  site  and  refused  to  surren- 
der. Held,  the  surety  was  discharged  from  the  time  the 
premises  were  destroyed,  as  the  lease  was  thereby  terminated, 
and  if  there  was  a  further  holding  it  was  not  under  the  lease.' 

1  Kingsbury  v.  Westfall,  61  N.  Y.  of  the  demised  premises,  thereby  re- 
356,  per  Gray,  C.  To  similar  effect,  ducing  the  rent,  and  the  notice  being 
see  Kingsbury  v.  Williams,  53  Barb,  withdrawn,  it  was  held  that  such 
(N.  Y.)  143.  agreement  was  a  material  alteration 

2  Ogden  V.  Eowe,  3  E.  D.  Smith  of  the  original  contract  between  the 
(N.  Y.),  312.  tenant  and  landlord  and  discharged 

3  Ellis  V.  McCormick,  1  Hilton  from  liability  a  surety  for  the  rent 
(N.  Y.),  313.  Holme     v.     BrunskiU,     Law     Eep. 

4Penn  v.  Collins,  5  Eob.  (La.)  213.  (3  Q.  B.  Div.)  495. 
And  where,  after  notice  to  quit,  a       s  Taylor  v.  Hortop,  33    Up.   Can. 

tenant  entered   into   an   agreement  (C.  P.)  543. 
with  his  landlord  suiTendering  part 
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Principal  and  surety  executed  a  lease  by  which  they  cove- 
nanted to  return  the  property  in  good  order.  The  principal 
held  over  for  about  a  year  after  the  expiration  of  the  term, 
without  any  demand  for  possession  by  the  lessors.  Held,  the 
surety  was  not  liable  for  rent  during  the  holding  over,  as  that 
was  by  the  express  or  implied  consent  of  the  lessors,  and 
amoulited  to  a  new  contract.' 

§  390.  Same  continued  —  When  surety  not  discharged. — 
A  surety  for  the  performance  of  a  contract  of  lease  is  dis- 
charged by  any  subsequent  material  change  therein  to  which 
he  does  not  assent.  Thus  where  during  the  life  of  a  lease  for 
three  years  an  agreement  was  entered  into  between  the  lessor 
and  lessee  whereby  the  latter  was  to  surrender  the  premises 
at  the  end  of  the  second  year,  and  pay  certain  sums  in  full  of 
all  rpnt  due  under  the  lease,  it  was  held  that  a  surety  for  the 
performance  by  the  lessee  of  the  original  lease  was  discharged 
by  such  agreement.^  And  where  premises  were  leased  under 
stipulation  that  at  the  expiration  of  the  term  the  lessee  should 
deliver  up  the  premises  in  as  good  condition  as  when  received, 
wear  and  tear  excepted ;  and  contemporaneously  with  the  lease 
it  was  agreed  between  the  lessor  and  lessee  that  the  building 
should  be  changed  and  remodeled  by  the  lessor,  possession  to  be 
given  upon  the  completion  of  the  improvements,  held^  in  the 
absence  of  proof  of  knowledge  of  this  agreement,  a  guarantor 
on  the  lease  was  released.'  Sureties  who  contract  for  the 
payment  of  rent  by  two  lessees  jointly  are  held  discharged 
by  an  agreement,  without  their  consent,  that  one  of  the  lessees 
might  retire  from  the  leased  premises  and  that  the  lessor 
would  look  to  the  other  lessee  for  the  rent.*  "Where  a  surety 
signed  a  lease  appearing  on  its  face  to  be  made  to  himself  and 
the  actual  lessee  jointly,  and  the  lessee  afterwards,  with  the 
consent  of  the  landlord,  assigned  the  lease  without  the  knowl- 
edge or  consent  of  the  surety,  the  assignment  not  containing 
any  release  of  liability  of  the  original  lessees,  held,  the  surety 
was  not  discharged  by  the  assignment.'  Where  a  surety  be- 
comes jointly  liable  with  his  lessee  for  the  payment  of  rent, 

1  Kyle  V.  Proctor,  7  Bush  (Ky.),  493.        <  Prior  v.  Kiso,  81  Mo.  241. 
zNicholsu.  Palmer,  48  Wis.  110.  » Stein  u  Jones,   18   Bradw.    {IT. 

5  Farrar  v.  Kramer,  5  Mo.  App.  167.    App.)  543. 
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he  is  held  not  discharged  because  of  an  agreement  subse- 
quently entered  into  between  the  lessor  and  lessee,  and  with- 
out his  knowledge,  reducing  the  rent.' 

§  391.  When  judgment  against  principal  does  not  bar 
suit  against  surety. —  The  recovery  of  a  judgment  against 
the  principal  alone,  where  the  suit  is  not  on  the  obligation 
signed  by  the  suret)',  or  where  the  suit  is  on  the  obligation, 
and  it  is  several,  will  not  generally  bar  a  subsequent  suit  for 
the  same  cause  of  action  against  the  surety.  Thus,  it  has  been 
held  that  the  recovery  of  a  judgment  against  the  principal  in 
a  lease  which  he  signed  alone  is  no  bar  to  an  action  against 
him  and  a  guarantor  on  a  guaranty  executed  by  him  and  the 
guarantor  jointly.  The  court  said :  "  I  see  no  impropriety  or 
difficulty  in  a  party  being  more  than  once  sued  for  the  en- 
forcement of  the  same  duty  or  obligation,  if  he  have  given 
more  than  one  contract  in  different  forms  for  its  perform- 
ance." ^  A  judgment  in  assumpsit  against  an  officer  for  his 
default,  the  suit  not  being  on  his  official  bond,  is  no  bar  to  a 
subsequent  suit  in  a  debt  against  him  and  the  surety  on  his 
bond.^  Two  parties  indorsed  a  note  as  joint  guarantors,  and 
jydgment  was  recovered  against  one  of  them  on  the  guaranty. 
Held,  this  was  a  bar  to  a  suit  on  the  guaranty  against  the 
other  guarantor.  The  court  said  that  upon  the  recovery 
against  one  the  entire  contract  was  merged  in  the  judgment, 
and  there  could  be  no  recovery  thereon  against  the  other. 
"  There  is  no  rule  better  settled  than  that  a  recovery  against 
one  on  a  joint  contract  of  several  bars  the  action  against  the 
others,  even  though  the  latter  were  dormant  partners  unknown 
to  the  plaintiff  when  the  original  action  was  brought.* 

§  392.  Wlien  surety  not  discliarged  because  compensation 
of  principal  changed. —  "Where  the  compensation  which  shall 
be  paid  the  principal, in  an  employment  is  not  a  part  of  the 

1  Preston  v.  Huntington,  67  Mich,  debt  of  the  principal,  unless    such 

139.  judgment  had  been  satisfied. 

■i  White  V.  Smith,  33  Pa.  St.  188,  per  » Fireman's  Ins.  Co.  v.  McMillan,  29 

Thompson,  J.  In  McCullough  v.  Hell-  Ala.  147 ;  Comm'rs  v.  Canan,  3  Watts 

man,  8  Oreg.  191,  it  is  held  that  re-  (Pa.),  107.      Contra,    see    Sloan    v. 

covery  of  a  judgment  against  a  prin-  Creasor,  23  Up.  Can.  (Q.  B.)  137. 

cipal  on  a  note  is  no  bar  to  an  action  *  Brady  v.  Reynolds,  13  Cal.  31,  per 

against  him  and  another  on  a  note  Field,  J. 
given  as  collateral  security  for  the 
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contract  of  the  surety  for  his  good  behavior  therein,  a  change 
in  the  amount  of  such  compensation  which  does  not  change 
the  duties  of  the  principal,  nor  vary  the  risk  of  the  surety, 
does  not  generally  discharge  the  surety.  Thus,  the  bond  of 
an  assistant  overseer  of  a  parish  was  conditioned  for  his  good 
behavior  "  during  the  continuance  of  his  said  appointment." 
His  salary,  when  appointed,  was  16?.  a  year,  but  the  office  was 
not  antiual,  nor  for  any  definite  period.  After  he  had  held 
the  office  five  years,  by  his  own  consent  and  by  vote  of  the 
authorities,  his  salary  was  reduced  to  HI.  a  year,  and  he  con- 
tinued in  the  office  and  afterwards  made  default,  ^eld,  the 
sureties  on  his  bond  were  liable  therefor.  The  court  said :  "  If 
the  sureties  had  thought  that  the  amount  of  the  salary  was  an 
essential  ingredient  in  the  contract  they  ought  to  have  taken 
care  to  have  had  a  stipulation  inserted  in  the  condition  of  the 
bond  that  they  would  be  liable  only  so  long  as  the  overseer 
was  continued  at  the  same  salary."  '  To  a  declaration  against 
a  bond  conditioned  for  the  faithful  performance  of  his  duty  by 
"W.,  so  long  as  he  should  continue  in  the  plaintifl^'s  service  in  the 
capacity  of  their  agent  at  N.,  and  in  any  other  capacity  what- 
soever, the  defendant  pleaded  that  W.  entered  into  the  plaint- 
ilf' s  employment  as  such  agent  at  a  certain  commission  or  per- 
centage on  the  business  done,  and  the  defendant  executed  the 
bond  under  the  agreement  that  he  should  be  so  paid,  and  that 
afterwards  the  plaintiff,  without  the  defendant's  consent, 
changed  the  mode  of  remuneration  to  a  fixed  salary.  The 
bond  itself  said  nothing  about  the  salary,  and  it  was  held  the 
surety  was  not  discharged.'^  An  insurance  company  appointed 
an  agent  to  be  paid  by  certain  commissions,  with  a  guaranty 
by  the  company  that  the  commissions  should  amount  to  a 
specified  sum  monthly,  the  agency  to  be  terminated  by  either 
party  at  three  months'  notice.  The  agent  gave  bond  condi- 
tioned that  he  "  shall  faithfully  conform  to  all  instructions 
and  directions  which  he,  as  such  agent,  may  at  any  time  re- 
ceive from  "  the  company.  The  sureties  on  the  bond  knew  of 
the  terms  of  the  appointment  of  their  principal  when  they  be- 
came bound.  Subsequently  the  agent  and  the  company  agreed 
that  the  agent  should  receive  increased  commissions,  but  give 

1  Frank  v.  Edwards,  8  Wels.,  Hurl.        2  Bank  of  Toronto  v.  Wilmot,  19 
&  Gor.  314,  per  Parke,  B.  Up.  Can.  (Q.  B.)  73. 
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up  all  claim  on  the  guaranty.  Held,  the  sureties  were  not 
thereby  discharged.  The  new  agreement  did  not  affect  the 
identity  of  the  ofBce,  nor  the  duties  of  the  agent.  He  was  not 
an  agent  at  a  fixed  salary  either  before  or  after  the  new  agree- 
ment.' Where  the  directors  of  a  bank,  in  consequence  of  a 
private  loss  sustained  by  their  cashier,  make  him  a  payment 
of  his  salary  for  six  months  in  advance,  and  he  afterwards 
pays  himself  a  second  time  by  monthly  instalments  for  the 
same  period,  the  surety  on  his  official  bond,  avIio  had  bound 
himself  for  the  faithful  performance  of  his  duties  by  the  cash- 
ier, and  to  .save  the  bank  harmless  from  any  negligence  or 
misconduct  on  his  part,  and  that  he  shall  render  a  faithful  ac- 
count of  aUmoneys  and  effects  committed  to  his  charge,  will 
be  bound  for  the  deficiency.^  A  bond  recited  that  L.  had  been 
appointed  a  railroad  clerk  "  at  a  yearly  salary  of  lOOZ.,"  and 
was  conditioned  for  his  good  behavior,  his  duty  being  to  sell 
coal.  Afterwards  his  compensation  was  changed  to  a  commis- 
sion of  <o(l.  a  ton  on  all  coal  sold  by  him,  and  he  made  more 
under  that  arrangement  than  lOOZ.  a  year.  Held,  the  surety 
was  discharged.  The  court  said :  "  When  the  mode  of  remu- 
neration was  altered  the  agency  was  different,  and  the  risk  of 
the  sureties  was  materially  increased.  .  .  .  The  condition 
recites  that  the  company  have  agreed  to  appoint  the  principal 
as  their  agent  at  a  yearly  salary  of  100^./  therefore  there  was 
a  bargain  between  the  company  and  the  sureties  that  the  agent 
should  have -that  salary."^ 

§  393.  Surety  for  cond^lct  of  principal  discliarged  if  his 
duties  are  clianged. —  If  the  duties  which  the  principal  is  to 
perform  are  varied  by  agreement  between  the  principal  and 

1  Amicable  Mutual  Life  Ins.  Co.  v.  3  Northwestern  R.  R  Co.  v.  Wliiu- 
Sedgwiok,  110  Mass.  163.  Also  see  ray,  1  Hurl.  &  Gor.  (10  Ex.  Ch.)  77, 
The  Domestic  Sewing  Machine  Co.  v.  per  Alderson  and  Pratt,  BB.  See,  also, 
Webster,  47  Iowa,  357.  Holding  surety  Canada  Agr'l  Ins.  Co.  v.  Watt,  30 
discharged  by  alteration  of  compen-  Up.  Can.  (C.  P.)  350,  where  this 
sation  of  principal,  and  other  cii'cum-  same  question  is  discussed,  though 
stances,  see  Bagley  v.  Blark,  7  Bosw.  not  decided,  viz. :  whether  the  substi- 
(N.  y.)  94 ;  The  Canada  Life  Assur-  tution  of  a  commission  for  a  fixed 
ance  Company  v.  Calkins,  24  N.  B.  salary  discharges  the  contract  of 
276.  suretyship. 

2  Menard  v.  Davidson,  3  La.  Ann. 
480. 
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obligee,  after  the  surety  for  the  coaduct  of  principal  has  be- 
come bound,  such  surety  will  generally  be  thereby  discharged. 
Thus,  A.  became  surety  for  the  good  conduct  of  B.  as  agent 
for  the  sale  of  granite  for  0.  Afterwards,  by  arrangement 
between  B.  and  C,  their  contract  was  changed,  so  that  B., 
inetead  of  being  a  mere  agent,  became  a  conditional  purchaser 
of  the  stone,  if  sold  for  a  certain  price,  and  responsible  for  all 
bad  debts  contracted  under  his  own  sales.  Held,  A.  was  not 
liable  for  any  of  B.'s  acts  after ^the  new  agreement  had  been 
made.'  A  surety  by  bond  for  the  due  performance  by  an- 
other of  the  office  of  bank  "agent,"  is  not  responsible  for 
losses  occurring  after  the  nature  of  the  agency  has  been 
changed,  and  the  agent  appointed  "  cashier,"  it  appearing  that 
the  offices  were  not  the  same,  and  that  their  duties  were 
somewhat  different.^  The  bond  of  the  agent  of  a  hat  manu- 
facturing company  provided  that  he  should  faithfully  dis- 
charge the  duties  of  his  office,  and  account  for  and  pay  over 
whatever  funds  he  should  have  in  his  hands  whenever  thereto 
requested.  At  that  time  the  agent  had  charge  of  a  store  be- 
longing to  the  company,  and  his  duties  were  to  deliver  hats 
to  the  proprietors,  keep  accounts  with  them,  receive  their 
promissory  notes,  and  deliver  them  to  the  treasurer  of  the  com- 
pany, and  to  sell  to  other  persons,  for  which  services  he  re- 
ceived a  commission,  he  guarantying  the  debts  on  sale  by 
retail.  Afterwards  it  was  agreed  between  the  agent  and  the 
company  that  the  store  should  be  discontinued,  and  the  agent 
should  deliver  the  hats  in  cases  to  the  proprietors  from  his 
own  store,  and  he  was  to  be  supplied  with  hats  at  wholesale 
prices  for  retailing  on  his  own  account,  and  was  to  keep  the 
books  and  account  with  the  company.  Meld,  the  acts  of  the 
agent  under  the  new  arrangement  were  not  covered  bv  the 
bond.'  After  a  surety  became  liable  for  the  conduct  of  a  clerk 
in  a  bank,  the  clerk,  upon  having  his  salary  raised,  undertook 
to  become  liable  for  one-fourth  of  the  discounts.  Held,  the 
surety  was  not  liable  for  anything  occurring  after  the  change 
in  the  terms  of  the  clerk's  employment.*    A.,  being  collector 

iGass  V.  Stinson,  2  Sumner,  453.  'Boston  Hat  Manufactory  v.  Mes- 

'>■  Bank  of  Upper  Canada  v.  Covert,    singer,  2  Pick.  223. 
5  Up.  Can.  K  B.  (O.  S.)  541.  ^Bouar  v.  Macdonald,  3  H.  of  I* 

Cases,  226. 
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of  taxes,  by  writing  under  seal  appointed  B.  hi*  deputy  for 
eight  townships,  naming  them.  B.  gave  bond,  with  C.  as 
surety,  which  recited  B.'s  appointment  for  the  eight  town- 
ships, and  provided  that  B.  should  "  continue  truly  and  faith- 
fully to  discharge  the  duties  of  said  appointment  according  to 
law."  Afterwards,  by  agreement  between  A.  and  B.,  the 
paper  of  appointment  was  changed,  and  the  name  of  another 
township  interlined,  so  that  the  appointment  was  then  for 
nine  instead  of  eight  townships.  Held^  C.  was  not  liable  for 
any  of  the  money  collected  by  B.  after  the  change  of  the  ap- 
pointment.i 

§394.  Same  continued. —  Sureties  of  bank  clerk,  book- 
keeper, sewing  macliine  and  ticket  agents. —  In  the  case  of 
a  surety  standing  bound  for  the  fidelity  or  capacity  of  a  prin- 
cipal appointed  to  a  particular  ofiice  or  employment,  if  the 
nature  of  the  employment  is  so  changed  \)j  the  act  of  the  em- 
ployer that  the  risk  of  the  surety  is  materially  altered  from 
what  was  contemplated  by  the  parties  at  the  time  of  entering 
into  the  bond,  the  surety  has  a  right  to  say  that  his  obliga- 
tion does  not  extend  to  such  altered  state  of  things.  Thus, 
where  a  bond  was  given  to  a  bank  conditioned  for  the  faith- 
ful and  honest  performance  of  the  principal's  duties  as  assist- 
ant book-keeper,  and  he  is  subsequently  made  note  teller  and 
discount  clerk  and  becomes  guilty  of  defalcations  committed 
in  the  latter  duties,  it  was  held  that  the  change  of  employ- 
ment in  the  principal's  duties  involved  a  material  increase  of 
risk  to  the  surety  and  he  was  thereby  discharged.^  "Where  a 
book-keeper  executed  a  bond  with  surety  to  a  bank,  condi- 
tioned that  he  should  faithfully  perform  the  duties  and  trusts 
imposed  upon  him  as  such  book-keeper,  and  "  the  duties  of  any 
other  office,  trust  or  employment  relating  to  the  business  of 
said  (bank)  which  may  be  assigned  to  him,  or  which  he  shall 
undertake  to  perform,"  and  was  subsequently  appointed  re- 
ceiving teller,  and  while  acting  in  that  capacity  embezzled 
funds  of  the  bank,  held,  that  his  sureties  were  not  hable.'    In 

1  Miller  v.  Stewart,  9  Wheat  680;  Conkling,  90  N.  Y.  116,  affirming  24 
Miller  v.  Stewart,  4  Wash.  (C.  C.)  26.  Hun,  496.    But   see,  contra,    Home 

2  First  Nat  Bank  of  Baltimore  v.  Savings  Bank  v.  Trauhe,  75  Mo.  App. 
Gerke,  68  Md.  449.  199,  reversing  6  Mo.  App.  231. 

'National    Mech,  Bkg.    Ass'n   v. 
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an  action  against  the  sureties  upon  a  bond,  given  to  a  bank 
and  conditioned  for  the  faithful  discharge  by  "  C."  of  "  all  his 
duties  as  clerk  of  said  bank,"  and  against  the  misappropria- 
tion of  any  of  the  funds  of  the  bank  "  which  may  come  under 
the  care  or  control  of  said  0.  as  clerk,"  the  evidence  showed 
that  C,  during  the. whole  term  of  his  employment,  performed 
the  duty,  to  some  extent,  usually  performed  by  a  teller,  of 
paying  and  receiving  money  over  the  bank's  counter.  It  was 
found  that  the  duties  contemplated  in  the  bond  embraced  the 
duty  of  receiving  and  paying  out  money.  Held,  not  such  a 
change  in  the  clerk's  duties  as  discharged  his  sureties.^  Sure- 
ties on  the  bond  of  a  sewing  machine  agent  are  held  not  re- 
sponsible for  his  transactions  outside  of  the  territory  assigned 
to  him  by  his  contract  with  the  company.*  But  held  other- 
wise if  the  bond  contained  a  reservation  to  the  company  giv- 
ing them  the  right  to  change  the  character  of  the  employment 
within  the  scope  of  the  company's  business.'  Enlarging  the 
duties  and  responsibilities  as  well  as  increasing  the  compensa- 
tion of  a  ticket  agent,  without  sureties'  consent,  held  to  dis- 
charge them.* 

§  395.  When  surety  discharged  if  responsibility  of  the 
principiil  varied. —  The  sureties  of  an  stssistant  overseer  of  a 
parish  are  no  longer  held  on  their  bond  for  his  conduct,  if  he 
accepts  of  a  new  appointment  in  lieu  of  the  old  one,  at  a  differ- 
ent compensation,  and  which  is  incompatible  with  the  first 
appointment.''  It  has  been  held  that  the  sureties  in  a  cashier's 
bond,  in  which  they  undertake  to  save  the  bank  harmless  from 
every  loss  that  may  arise  from  the  cashier's  mistakes,  as  well 
as  from  losses  arising  from  his  frauds,  inattention  or  negligence 

1  Eollstone  Nat.  Bank  v.  Carleton,  Layman,  88  El.  39.  TJpDn  the  liabil- 
136  Mass.  326.  ity  of  eureties    to    a  building  con- 

2  White  Sewing  Machine  Co.  v.  tractor  where  the  power  to  make 
MuUins,  41  Mich.  339.  And  also  to  alterations  in  tlie  contiact  is  i-eserved, 
the  effect  that  changing  the  locality  see  Wehr  v.  Germ.  Evan.  Luth.  St. 
of  his  employment  and  duties  gen-  Mat.  Cong.,  47  Md.  177;  Western 
erally  discharges  his  sureties,  see  Bldg.  Ass'n  v.  Fitzmaurice,  7  Mo. 
Singer  Maniif.  Co.  v.  Hibbs,  21  Mo.  App.  283. 

App.  574 ;   Wheeler  &  Wilson  Mfg.  « Mumford  v.  Railroad,  S  B.  J.  Lea 

Co.  V.  Brown,  65  Wis.  99 ;  The  Fond  (Tenn.),  393. 

du  Lao  Harrow  Co.  v.  Bowles,  54  ^jialling  Union  v.  Graham,  Law 

Wis.  425.  Rep.  5  Com.  PI,  301. 

3  The  Howe  jewing  Machine  Co.  v. 
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in  the  performance  of  Ms  duties,  are  exonerated  by  a  subse- 
quent increase  of  the  capital  stock  of  the  bank,  after  the  addi- 
tional capital  has  been  paid  in.  The  court  said :  "  It  is  an  es- 
tabhshed  rule  of  law  that  a  party  to  a  contract  like  that  of 
these  defendants  shall  not  be  bound  beyond  the  extent  of  the 
engagement  which  appears  from  the  terms  of  the  contract 
and  the  nature  of  the  transaction  to  have  been  in  his  contem- 
plation at  the  time  of  entering  into  it,  and  that  his  liability 
cannot  without  his  consent  be  extended  or  enlarged,  either  by 
the  obligee  or  by  operation  of  laAV." '  The  bond  of  an  agent 
of  a  life  insurance  company  was  conditioned  for  the  faithful 
performance  by  him  of  all  the  duties  of  his  appointment,  as 
the  same  should  be  prescribed  by  the  board  of  directors,  and 
that  he  should  account  for  such  money  as  should  come  to  his 
hands  by  virtue  of  his  office.  The  company  in  connection  with 
its  business  engaged  in  banking,  which  by  its  charter  it  had 
no  right  to  do,  and  the  agent  received  money  in  the  banking 
branch  of  the  business  and  made  default.  Held,  the  surety 
on  the  bond  was  not  liable  for  such  default.  The  surety  had  a 
right  to  suppose  that  nothing  would  be  done  which  the  charter 
did  not  permit.^  The  chief  clerk  at  a  railway  station  gave 
bond  with  surety,  conditioned  for  his  good  behavior.  After- 
wards, by  act  of  parliament,  other  lines  were  added  under  the 
management  of  the  company,  to  which  the  clerk  was  bound 
to  account.  Held,  the  duties  of  the  clerk  were  not  changed 
and  the  sureties  remained  liable."  A  bond  to  a  railroad  com- 
pany recited  that  the  principal  had  been  "  appointed  by  the 
said  company  as  ticket  and  freight  agent  at  EUicott's  Mills," 
and  was  conditioned  for  the  faithful  performance  of  the  duties 

'Grocers'    Bank   v.  Kingman,  16  2 Blair  v.  Perpet  Ins.  Co.,  10  Mo. 

Gray,  473,  per  Metcalf,  J.     Contra,  559.    As  to  the  liability  of  sureties 

see  Morris'  Canal  &  Banking  Co.  v.  on  an  insurance  agent's  bond,  wherein 

Van  Vorsts'  Adm'x,  1  Zab.  (N.  J.)  100.  they  renounce  tljie  benefits  of  sureties 

And  see  as  further  holding  that  in-  and  the  powers  and  duties  of  the 

crease  of  capital  stock  of  a  bank  does  agent  are  materially  changed  both  as 

not  discharge  the  sureties  of  a  bank  to  method  of  compensation  and  eix- 

cashier,  Lionberger  v.  Krieger,  88  Mo.  tent  of  territoiy,  see  Citizens'  Ins.  Co. 

160,  affirming  13  Mo.  App.  313.    In  v.  Cluxton,  13  Ont.  (Can.)  383 

this  case  the  directors  were  empow-  3  Railway  Co.  v.  Goodwin,  3  Wels., 

ered  by  statute,  upon  proceedings  of  HurL  &  Gor.  320, 
the  stockholders,  to  increase  the  cap- 
ital stock. 
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of  said  office  so  long  as  he  should  hold  the  same.  At  that 
tune  Ellicott's  Mills  was  a  second-class  station,  but  the  com- 
pany subsequently  made  it  a  first-class  station.  At  first-class 
stations  a  greater  rate  for  freight  was  paid  than  at  second- 
class  ones,  but  the  duties  of  the  ticket  and  freight  agent  were 
the  same  at  both.  Held,  the  surety  in  the  bond  was  not  dis- 
charged.^ , 
§  398.  Bischarge  of  sui'ety  of  cashier,  of  surety  on  dis- 
tiller's bond,  and  of  surety  when  obligees  subsequently  be- 
come incorporated. —  Fifteen  years  before  a  bank  charter 
would  have  expired  by  limitation  a  cashier  was  appointed  and 
gave  a  general  bond  for  his  good  behavior.  Afterwards,  and 
before  the  time  limited  for  the  expiration  of  the  charter,  it 
was  extended  by  act  of  the  legislature  for  twenty  years.  The 
cashier  continued  to  act  as  such,  and  was  guilty  of  a  default 
after  the  charter  would  have  expired  if  the  extension  had  not 
been  granted.  Held,  the  sureties  were  liable  for  such  default.^ 
A  bank  cashier  gave  a  bond,  conditioned  that  he  would  "  well 
and  truly  perform  the  duties  of  cashier."  The  bank  was  guilty 
of  a  default,  by  which  its  charter  became  null  and  void,  and 
the  bank  dissolved,  but  the  legislature  afterwards  revived  and 
continued  the  charter  in  force,  as  if  no  forfeiture  had  taken 
place.  Held,  the  sureties  were  not  liable  for  any  act  of  the 
cashier  after  the  forfeiture  of  the  charter.  They  may  have 
contemplated  that  such  forfeiture  would  take  place  when  they 
became  bound.'  The  cashier  of  a  branch  bank  was,  by  vote  of 
the  directors  of  the  parent  bank,  suspended,' and  notice  to  that 
effect  was  sent  to  the  president  of  the  branch  bank,  and  re- 
ceived by  him  two  days  afterwards,  and  he  notified  the  cashier 

1  Strawbridge  v.  The  Baltimore  &  longed  for  a  number  of  years  after 
Ohio  R  R.  Co.,  14  Md.  360.  the  expiration  of  its  limitation  con- 

2  Exeter  Bank  v.  Rogers,  7  N.  H.  21,  tained  in  the  original  charter.  A  guar- 
adhered  to  in  Hall  v.  Brackett,  62  N.  anty  given  to  a  state  bank  is  held  not 
H.  509 ;  and  to  similar  effect,  see  City  terminated  by  the  change  of  the 
Nat.  Bank  v.  Phelps,  97  N.  Y.  44,  and  domestic  corporation  into  a  national 
People  u  Backus,  117  N.  Y.  196.  In  bank  and  by  the  consequent  change  of 
National  Exchange  Bank  v.  Gay,  57  the  corporate  name.  City  Nat  Bank 
Conn.  224,  it  is  held  no  defense  to  guar-  v.  Phelps,  86  N.  Y.  484,  affirming  to 
antors  on  a  note  in  an  action  on  the  this  point  16  Hun,  158. 

guaranty  by  the  bank  to  whom  the        '  Bank  of  Washington  v.  Barring- 
guaranty  was  given,  that  the  corpo-    ton,  3  Pen.  &  Watts  (Pa.),  27. 
rate  existence  of  the  bank  was  pro- 
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thereof  the  next  day.  Held,  the  sureties  of  the  cashier  were 
liable  for  his  acts  until  the  time  he  was  notified  of  his  suspen- 
sion.i  An  insurance  agent,  having  given  bond  for  the  perform- 
ance of  his  duties  as  such,  subsequently  resigned  his  agency  in 
writing,  and  it  was  accepted  in  writing,  but  he  continued  to  be 
employed  by  the  insurance  company.  Held,  the  sureties  on 
the  bond  were  not  liable  for  any  default  of  the  agent  happen- 
ing after  his  resignation.^  A  bond  was  given  by  principal  and 
surety  to  twelve  persons  and  their  successors,  as  governors  of 
the  society  of  musicians,  conditioned  that  the  principal  should 
account  with  them  and  their  successors,  governors,  etc.,  as 
their  collectors.  Afterwards  the  society  was  incorporated,  and 
it  was  held  that  the  surety  was  not  liable  for  any  default  of 
the  principal  occurring  after  the  incorporation.'  A  distiller's 
bond  to  the  United  States,  which  followed  the  notice  as  to  the 
place  where  a  distillery  was  to  be  carried  on,  and  recited  that 
it  was  to  be  'carried  on  "  at  the  corner  of  Hudson  street  and 
East  Avenue,"  does  not  bind  the  sureties  for  business  carried 
on  "  at  the  corner  of  Hudson  and  Third  streets,"  in  the  same 
town,  even  though  the  principal  had  no  distillery  at  the  first- 
named  place,  and  the  two  places  were  only  about  four  blocks 
apart.  The  United  States  had  a  lien  on  the  land  upon  which 
the  distillery  was  situated,  and  the  sureties  might  have  been 
willing  to  be  responsible  for  a  distillery  at  one  place  and  not 
at  another.*  It  has  been  held  to  be  no  defense  to  the  sureties 
on  a  distiller's  bond,  that  after  they  became  boand,  and  with- 
out notice  to  them,  the  capacity  of  the  distillery  was  declared 
to  be  greater  than  when  they  became  bound.'  Certain  persons 
organized  a  private  banking  company  and  provided  for  pro- 
caring  a  charter  "  at  as  early  a  date  as  possible  after  the  elec- 
tion of  directors."  The  directors  subsequently  merged  the 
banking  association  into  a  corporation  chartered  as  an  insur- 
ance and  trust  company,  and  continued  to  do  a  banking  business 
contrary  to  that  charter  of  the  corporation.  The  corporation 
became  insolvent  and  made  an  assignment.     In  an  action  by 

'  McGill  V.  Bank  of  United  States,  '  Dance  v.  Girdler,  4  Bos.  &  Pul.  34. 

12    Wheat.    511 ;    Bank    of   United  <  United  States  v.  Boecker,  21  Wall. 

States  V.  Magill,  1  Paine,  661.  652. 

^Amicable  Mutual  Life  Ins.  Co.  u  s United   States    v.    Woodman,    1 

Sedgwick,  110  Mass.  163.  Utah,  265. 
87 
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the  assignee  against  sureties  on  a  bond  given  the  directors  of 
the  unincorporated  association,  it  was  held  that  since  the  in- 
corporation of  the  association  was  subsequent  to  the  execution 
of  the  bond  the  sureties  thereon  were  discharged.* 

§  397.  Dealing  by  creditor  with  principal,  which  amounts 
to  a  departure  from  the  contract,  discharges  surety. —  Any 
dealings  with  the  principal  by  the  creditor,  which  amount  to 
a  departure  from  the  contract  by  which  the  surety  is  bound, 
and  which  by  possibility  mighfr  materially  vary  or  enlarge  the 
latter's  liabilities  without  his  consent,  generally  operate  to 
discharge  the  surety.  Thus,  three  notes  were  indorsed  by  sure- 
ties, and  the  principal  at  the  same  time  executed  to  the  payee 
a  chattel  mortgage,  by  the  terms  of  which  the  mortgaged 
property  was  to  be  sold  only  on  default  of  the  principal  in 
paying  the  notes  at  maturity.  The  first  note  coming  due  and 
being  dishonored,  by  consent  of  all  parties  a  new  one  was  sub- 
stituted,in  its  place.  After  the  maturity  of  the  dishonored 
note,  but  before  the  new  one  or  any  of  the  others  came  due, 
the  creditor,  with  the  assent  of  the  principal,  sold  the  property 
and  applied  the  proceeds  to  pay  the  substituted  note  and  the 
n,ote  next  due.  Held,  the  sureties  were  discharged  by  the  sale 
of  the  property.^  If,  at  the  time  a  surety  becomes  liable  for 
a  debt,  the  principal  without  his  knowledge  gives  the  creditor 
a  separate  agreement  to  pay  a  high  rate  of  interest,  it  has  been 
held  that  this  discharges  the  surety.'  A  surety  for  the  com- 
pletion of  work  to  be  performed  by  the  principal,  where,  by 
the  terms  of  the  contract,  the  principal  is  to  be  paid  by  in- 
stalments, is  discharged  if  the  principal  is  paid  faster  than  the 
contract  provides.  The  surety  is  thereby  deprived  of  the  in- 
ducement which  the  principal  would  have  to  perform  the  con- 
tract in  due  time.  "  There  must  be  an  assent  by  the  surety 
to  the  creditor's  dealing  with  the  principal  debtor  otherwise 
than  in  the  manner  pointed  out  by  the  contract ;  and  it  is  no 

I  Bensinger  u  Wren,  100  Pa.  St.  500.  surety's  consent,  such  note  is  applied 

2Mayhew    v.    Boyd,    5    Md.    103.  to    another   and   different  purpose, 

Where  a  surety  executes  a  note  in  held,  surety  discharged.    Johnston  v. 

pursuance  of  an  agreement  between  May,  76  Ind.  293. 

the  principal  and  payee  that  the  note  s  Shaver  v.  AUison,  11  Grant's  Cb. 

shall  be  applied  to  a  specified  pur-  355 ;  Brown  v.  Prophit,  53  Miss.  649. 

pose,  and   afterwards,  without  the  Contra,  Coats  v.  McKee,  36  Ind.  233. 
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answer  to  say  that  it  is  for  the  advantage  of  the  Surety,  or 
that  he  has  sustained  no  prejudice." '  Where  a  surety  entered 
into  a  bond,  conditioned  that  his  principal  should  insure,  and 
keep  insured,  certain  buildings  on  land  mortgaged  by  him  to 
the  creditor,  and  afterwards  the  positions  of  the  buildings 
were  altered  by  the  obligee,  the  out-buildings  being  brought 
nearer  to  the  house,  and  the  risk  thus  increased,  it  was  held 
that  the  surety  was  thereby  discharged.^  A.  having  purchased 
three  thousand  shares  of  stock,  B.  executed  a  guaranty  to  save 

A.  harmless  from  any  loss  on  the  purchase  occurring  within 
thirty  days,  and  this  guaranty  was  renewed  from  time  to 
time.  A.  purchased  other  large  amounts  of  the  same  stock  and 
mixed  the  three  thousand  shares  therewith  till  their  identity 
was  lost,  and  made  sales  of  stock  from  time  to  time.  The 
transactions  resulted  in  a  loss,  and  it  was  held  that  A.,  having 
rendered  it  impossible  to  ascertain  whether  there  was  a  loss 
on  the  three  thousand  shares,  could  not  recover  anything  from 

B.  on  the  guaranty.'  A  principal  debtor  placed  in  the  hands 
of  his  creditor  certain  claims  against  third  parties,  to  be  col- 
lected and  applied  to  the  payment  of  his  debts.  There  was  a 
surety  for  such  part  of  the  debt  of  the  principal  as  might  re- 
main after  the  claims  placed  in  the  hands  of  the  creditor  had 
been  collected  and  applied  to  the  payment  of  the  debts.  If 
the  claims  had  been  collected  in  full  they  would  have  paid  the 
debt  of  the  principal.  The  creditor  compounded  the  claims 
for  less  than  the  amount  due  on  them,  and  there  was  no  evi- 
dence whether  the  claims  were  good  or  bad.  Held,  the  surety 
was  discharged,  but  the  court  declined  to  say  what  would  have 
been  the  law  if  it  had  been  proved  that  money  was  made  by 
the  compromise.*    A  guaranty  to  be  accountable  for  a  certain 

1  General  Steam  Navigation  Co.  v.  terms  of  the  contract  respecting  pay- 

Rolt,   6    J.    Scott   (N.   R.),  550,    per  ments,  though  no  injury  be  shown. 

Grower  and  WiUes,  JJ.    To  same  ef-  Simonson  v.  Grant,   36    Minn.  439. 

feet,  see  Calvert  v.  London  Dock  Co.,  See  on  this  subject,  generally,  Ryan 

3  Keen,  638 ;  Bragg  v.  Shain,  49  Cal  v.  Morton,  65  Tex.  258. 

131 ;  Truckee  Lodge  v.  Wood,  14  Nev.  2  Grieve  v.  Smith,  23  Up.  Can.  (Q.  B.) 

293;   Carson  Opera  House  Ass'n  v.  23. 

Miller,  16  Nev.  .337.    Sureties  on  a  '  Strong  v.  Lyon,  63  N.  Y.  172. 

building  contractor's  bond  of  indem-  *  American  Bank  v.  Baker,  4  Met 

nity  against  mechanics'  liens  are  held  (Mass.)  164 
discharged  by  a  departure  from  the 
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amount  to  be  advanced  to  the  principal  does  not  bind  the 
guarantor  where,  without  his  consent,  it  is  delivered  to  a  cred- 
itor of  the  principal  in  payment  of  a  less  sum  then  due  from 
the  principal  to  such  creditor,  and  such  creditor  advances  the 
principal  a  sum  which,  together  with  the  debt,  equals  the  sum 
authorized  by  the  guaranty.*  A.  became  surety  on  a  promis- 
sory note,  due  on  demand,  to  secure  a  floating  balance  due,  or 
to  become  due,  a  bank  from  B.  Afterwards  the  bank,  with 
the  consent  of  B.,  credited  him 'with  the  amount  of  the  note. 
Held,  the  note  had  been  diverted  from  the  purpose  for  which 
it  was  given,  and  the  surety  was  thereby  discharged.^  If  a 
surety  agrees  to  make  good  the  deficiency  arising  from  a  sale 
of  goods  at  a  given  place,  which  are  consigned  to  the  corre- 
spondent of  the  person  to  whom  the  security  is  given,  who  has 
the  whole  control  of  the  venture,  a  sale  by  the  consignee  at 
another  place  releases  the  surety.' 

§  398.  Surety  for  alimony  discharged  if  alimony  changed 
by  court  —  When  changing  part  of  contract  does  not  release 
surety. —  A  divorced  husband  was  adjudged  to  pay  his  former 
wife  a  certain  sum,  at  stated  periods,  as  alimony,  and  gave  a 
bond  with  surety  for  such  payment.  Afterwards,  on  the  wife's 
petition,  and  without  the  consent  of  the  husband  or  surety, 
the  decree  was  changed  by  the  court,  so  as  to  require  the  pay- 
ment of  a  larger  sum  at  different  times.     Held,  the  surety  was 

'  Wright  V.  Johnson,  8  Wend.  512.  the  guarantor  for  anything  if  a  bill 

2  Archer  u  Hudson,  7  Beav.  551.  is  taken  for  a  greater  sum.    Phillips 

3  Ludlow  V.  Simond,  2  Gaines'  Cases  v.  Astling,  2  Taunt.  206.  A  letter  of 
in  Error,  1.  A  surety  who  agrees  to  credit  which  authorizes  the  drawing 
become  liable  for  a  debt  due  on  a  cer-  of  bills  at  sixty  days  will  not  render 
tain  day  is  not  liable  if  a  shorter  the  signers  liable  for  bills  drawn  at 
credit  is  given.  Walrath  v.  Thomp-  ninety  days.  Brickhead  v.  Brown,  5 
son,  6  Hill,  540.  A  surety  for  the  Hill  (N.Y.),  634;  Brickhead  u  Brown, 
acts  of  a  firm  is  not  liable  for  the  acts  2  Denio,  375.  "  Surety  of  the  peace 
of  one  partner  after  the  other  is  dead,  is  discharged  by  the  death  of  the 
Connecticut  Mut.  Life  Ins.  Co.  v.  king,  for  'tis  to  observe  the  peace  of 
Bowler,  1  Holmes,  268.  A  surety  for  that  king,  and  when  he  is  dead  'tis 
the  losses  of  a  partnership  which  is  not  his  peace."  Anon.,  Brookes'  New 
to  continue  five  years  is  entirely  dis-  Cas.  172.  Holding  that  novation  is 
charged  if  the  partnership  is  carried  never  presumed,  but  must  clearly  re- 
on  a  year  longer  than  the  stipidated  suit  from  the  agreement  of  the  par- 
time.  Small  V.  Currie,  5  De  G.,  M.  &  ties,  see  GiUet  v.  Bachal,  9  Eob.  (La.) 
G.  141.    An  agreement  to  guaranty  276. 

a  bill  for  a  sum  certain  does  not  bind 
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discharged.  The  court  said :  "  The  surety's  liability  is  limited 
by  the  original  judgment,  and  that,  if  not  destroyed,  has  been 
very  materially  altered  without  his  consent.  .  .  .  This 
case  is  not  taken  out  of  the  general  rule  ...  by  the  fact 
that  the  defendant  entered  into  the  agreement  with  knowl- 
edge that  the  court  had  power  to  alter  the  judgment  for  ali- 
mony. Any  person  who  becomes  surety  for  the  performance 
of  an  obligation  does  so  with  knowledge  that  such  obligation 
may  lawfully  be  altered  by  the  principals.  Nevertheless,  if 
they  do  alter  it  without  his  consent,  he  is  discharged ;  and  so 
it  must  be  if  a  secured  judgment  be  altered  without  the  con- 
sent of  the  surety." '  Where  a  surety  is  bound  by  one  bond 
for  the  performance  by  the  principal  of  two  distinct  things, 
and  the  contract  is  varied  as  to  one  of  the  things  to  be  per- 
formed, the  surety  is  discharged  as  to  the  matter  concerning 
which  the  contract  has  been  changed,  but  is  not  discharged 
from  that  as  to  which  it  has  not  been  changed.^ 

§  399.  Miscellaneous  cases  holding  surety  discharged  by 
alteration  of  contract. —  The  principals  in  a  bond  obligated 
themselves  to  the  United  States  to  open  a  ship  canal  three 
hundred  feet  in  width  and  twenty  feet  in  depth  and  keep  it 
open  the  same  width  and  depth  a  number  of  years  after  the 
acceptance  of  the  work  by  the  secretary  of  war.  The  princi- 
pals finished  the  work  eighteen  feet  deep,  and  the  United 
States  accepted  it  in  that  condition.  The  principals  did  not 
keep  the  canal  open  to  a  depth  of  eighteen  feet,  and  it  Avas 
held  the  sureties  in  the  bond  were  not  liable  for  such  default.' 
A  submission  to  arbitration  provided  that  before  the  making 

1  Sage  V.  Strong,  40  Wis.  575,  per  mode  of  payment  is  changed  to  bDls 
Lyon,  J.  on  London.    Edmonston  v.  Drake,  5 

2  Harrison  v.  Seymour,  Law  Rep.  1  Pet.  624.  Holding  guarantor  dis- 
Com.  PL  518.  To  same  efifect,  see  charged,  under  peculiar  circum- 
SkUlett  V.  Fletcher,  Law  Eep.  1  Com.  stances,  by  alteration  of  the  con- 
PL  317 ;  aiBrmed,  Skillett  u.  Fletcher,  tract,  see  Colemard  v.  Lamb,  15 
Law  Kep.  3  Com.  PL  469.  Holding  Wend.  339.  A  note  given  as  collat- 
surety  discharged,  under  special  cir-  eral  security  for  the  performance  of 
cumstances,  by  change  of  contract  a  contract  is  discharged  if  the  con- 
extending  time,  see  Skip  v.  Edwards,  tract  is  materially  changed.  Brigham 
9  Mod.  438 ;  Farmers'  &  Mechanics'  v.  Wentworth,  11  Cush.  133. 

Bank  v.  Kercheval,  3  Mich.  504   The        3  United  States  v.  Corwine,  1  Bond, 
guarantor  of  a  debt  to  be  paid  in  biUs    339. 
on  New  York  is   not  liable  if  the 


582  DISCHARGE   BY   ALTEEATION   OF   CONTEAOT.  [§  399, 

of  an  award  the  parties  claiming  damages  should  release  all 
their  causes  of  action  on  certain  suits  then  pending.  Bonds, 
with  surety,  were  given  for  the  performance  of  the  award. 
An  award  was  rendered  before  any  release  had  been  made, 
and  it  was  said  that  the  sureties  were  not  liable  therefor,  even 
though  the  principal  had  waived  the  making  of  the  release.' 
Where  a  surety  became  responsible  for  the  rent  of  a  piano, 
and  for  its  return  by  the  principal  upon  request,  and  the  owner 
sold  the  piano  to  the  principal,  taking  as  security  a  bill  of  ex- 
change on  England,  with  the  understanding  that  if  the  biU  was 
dishonored  the  sale  should  be  void,  it  Avas  held  the  surety  was 
discharged.^  If  a  contractor  and  the  owner  of  a  building  in 
course  of  erection,  without  the  consent  of  a  surety  for  the  con- 
tractor, make  an  agreement  by  which  the  building  is  to  be 
built  one  story  higher  than  originally  agreed,  the  surety  is 
discharged.'  A  surety  signed  a  bond  conditioned  for  the  pay- 
ment by  C.  of  certain  sums  specified  in  a  deed.  Ey  the  terms 
of  the  deed  0.  agreed  to  keep  a  certain  mill  insured  and  have 
the  policy  of  insurance  assigned  to  the  creditor  as  additional 
security  for  the  payments  to  be  made  by  C.  Afterwards,  as 
the  result  of  an  arbitration  between  the  creditor  and  C,  the 
contract  was  changed  so  that  no  insurance  was  provided  for, 
and  it  was  held  the  surety  was  thereby  discharged.^  By  agree- 
ment between  a  clerk  and  his  employer  the  service  was  termi- 
nable at  one  month's  notice,  and  a  surety  became  bound  for 
the  clerk's  behavior.  Afterwards,  by  agreement  between  the 
clerk  and  employer,  the  service  was  made  terminable  at  three 
months'  notice,  and  it  was  held  the  surety  was  not  thereby 
discharged.^  A  contract  provided  for  the  delivery  of  a  crop 
of  strawberries  as  they  should  ripen,  and  they  were  to  be  paid 
for  on  delivery.  A  surety  became  bound  for  the  performance 
of  the  contract  on  the  part  of  the  purchaser.  The  berries 
were  delivered  from  time  to  time  without  being  paid  for  on 
delivery.  Held,  this  was  not  such  a  change  of  the  contract  as 
discharged  the  surety.     The  seller  might  have  demanded  pay- 

1  Burt  V.  McFadden,  58  lU.  479.  ^  Titus  v.  Durkee,  13  Up.  Can.  (C.  P.) 

2  O'NeiU  V.  Carter,  9  Up.  Can.  (Q.  B.)    367. 

470.  6  Sanderson  v.  Aston,  Law  Rep.  8 

s  Zimmerman   v.    Judah,   13    Ind.    Exch.  73. 
286;  Judah  v.  Zimmerman,  32  Ind. 
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ment  for  each  parcel  when  he  dehvered  it,  but  was  not  obliged 
to  do  so.^ 
§  400.  Pleading  —  Instruction  —  Bnrden  of  proof.—  An 

allegation  that  a  note  which  plaintiff  had  signed  as  surety  for 
another  was  after  its  execution  fraudulently  altered,  so  as  to 
make  it  a  note  for  a  larger  specified  sum,  "  either  by  the  ad- 
ministrator to  whom  it  was  executed  or  by  the  principal  in 
the  note,  and  that  this  was  done  without  the  knowledge  of 
the  surety,"  was  held  sufficiently  specific.^  In  an  action  on 
a  guaranty  it  was  held  not  error  to  instruct  the  jury  that  if 
the  terras  of  the  agreement  guarantied  were  altered  in  any 
respect  without  the  consent  of  the  guarantors,  in  the  time  of 
payment,  or  in  the  proportionate  part  payable  in  the  first  pay- 
ment, or  in  the  matter  of  interest,  or  if  any  alteration  was 
made  which  impaired  or  suspended  the  guarantor's  remedy 
against  the  principal,  the  guarantor  would  be  exonerated.'  In 
an  action  against  a  surety  on  a  note,  the  burden  of  proof  to 
support  the  plea  of  alteration  is  upon  the  surety.^ 

1  Kirby  v.  Studebaker,  15  Ind.  45.  108 ;  Osborne  v.  Van  Houten,  45  Mich. 

Alteration  of    contract    of    agency  444 

without  sureties'  knowledge  or  con-        2  Humblen  v.  Knight,  60  Tex.  36. 
sent  generally  releases  them.    Victor        3  Moline  Plow  Co.  v.  Gilbert,  3  Dak. 

Sewing  Machine  Co.  v.  SchefQer,  61  339. 

CaL  530;  Roberts  v.  Donovan,  70  Cat        *  Truesdell  v.  Hunter,  38  lU.  App. 

393. 
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§  401.  Surety  discharged  if  creditor  misrepresent  the 
transaction  to  him. —  If  any  material  part  of  the  transaction 
between  the  creditor  and  his  debtor  is  by  the  creditor,  or 
with  his  knowledge  or  consent,  misrepresented  to  the  surety, 
the  misrepresentation  being  such  that  but  for  the  same  hav- 
ing been  made,  either  the  suretyship  would  not  have  been 
entered  into  at  all,  or,  being  entered  into,  the  extent  of  the 
surety's  liability  might  be  thereby  increased,  the  surety  is  in 
such  case  generally  held  to  be  not  bound  by  his  obligation.' 
Thus,  a  forthcoming  bond  recited  that  the  property  had  been 
levied  on  and  appraised  according  to  law,  when  it  had  not,  in 
fact,  been  appraised  according  to  law.  This  was  known  to  the 
creditor  but  not  to  the  surety,  and  it  was  held  it  was  a  sufficient 
fraud  on  the  surety  to  avoid  the  bond  as  to  him.^  A  retiring  part- 
ner, in  order  to  induce  a  surety  to  indemnify  him  against  the 
partnership  debts,  represented  to  him  that  they  did  not  amount 
to  over  $500,  when  they  were  in  fact  $1,500,  and  it  was  held 
the  surety  was  not  bound.'  It  has  been  held  that  a  guarantor 
that  a  note  "'is  good"  may  show  as  a  defense  that  the  creditor 
misrepresented  the  legal  effect  of  the  words  to  him,  upon  the 
principle  that  if  one  of  the  parties  to  a  contract  is  ignorant  of 
a  matter  of  law  involved  therein,  and  the  other  knows  him  to 
be  so,  and  takes  advantage  of  the  circumstance,  he  is  guilty 


1  Municipal  Council  of  Middlesex  v.  fraudulent     misrepresentations     of 

Peters,  9  Up.  Can.  (C.  P.)  205.    The  payee  and  mortgagee  held  void  in 

supreme  court   of    Iowa  lay  down  Marchman  v.  Robertson,  77  Ga.  41. 

what  they  conceive  to  be  the  true  Where  the  creditor  represents  to  the 

rale  as  to  the  duty  of  a  creditor,  who  surety  that  he  holds  collateral,  as  an 

is  about  to  accept  personal  security  inducement  to  the  surety  to  become 

for  a  debt  due  him,  tp  inform  the  bound,  when  in  fact  he  holds  none, 

surety  of  facts  within  his  knowledge  surety  held  discharged.    Wooley  v. 

which  would  have  the  effect  to  in-  Louisville  Banking  Co.,  81  Ky.  537. 

crease  the  risks  of  the  surety,  in  Mon-  In  an  action  against  a  surety  on  a 

roe  V.  Anderson  Bros.  Mfg.  &  Ry.  note  who  claims  to  have  become  such 

Co.,   65  Iowa,   692,  distinguished  in  because    of   fraudulent    representa- 

Bank  of  Monroe  v.  Gifford,  73  Iowa,  tions,  it  is  held  error  to  exclude  the 

750.    It  is  held  unnecessary  to  prove  representations  in   question.    John- 

that  the  creditor  when  he  made  the  son  v.  Lawson,  39  III.  App.  146. 

misrepresentation  knew  at  the  time  2  Frisch  v.  Miller,  5  Pa.  St.  310.   See, 

he  made  it  that  it  was  false.    Molsom  also.  State  u  Dunn,  11  La.  Aim.  549. 

Bank  v.  Tinley,  8  Ont.   (Can.)  393.  3  Fishbum  v.  Jones,  87  Ind.  119. 
Contract  of  suretyship  induced  by 
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of  a  fraud,  against  which  the  court  will  relieve.'  A  party 
having  a  mill  for  sale  made  false  representations  concerning 
the  same  to  the  purchaser  and  his  surety,  upon  which  they 
relied.  Held^  the  falsity  of  the  representations  was,  a  good 
defense  to  the  surety,  even  though  the  purchaser  had  not  re- 
scinded the  contract.  The  principal  was  less  able  to  perform 
his  contract  by  reason  of  the  falsity  of  the  representations, 
and  the  surety  was  thereby  discharged.^ '  If  a  surety  is  in- 
duced to  execute  a  bond,  upoa  a  false  representation  by  the 
obligee  that  the  principal  is  not  indebted  to  him,  the  surety 
is  not  bound.'  A.  covenanted  to  convey  to  B.  certain  property 
free  from  incumbrances,  except  such  as  were  set  forth  in  a 
schedule,  in  consideration  of  B.  and  C,  a  surety,  doing  certain 
things.  It  turned  out  that  the  property  was  charged  with 
another  incumbrance  which  A.  had  forgotten,  and  of  the  ex- 
istence of  which  0.  had  no  knowledge,  and  it  was  held  that 
C.  was  not  bound.*  A  note  being  due,  the  creditor  refused 
to  extend  the  time  of  payment,  but  said  that  if  a  certain 
person  would,  as  surety,  indorse,  and  the  principals  would 
sign,  a  new  note,  payable  to  a  bank,  he  would  also  indorse  it 
and  get  the  money  from  the  bank,  and  the  extension  would 
thus  be  procured.  Such  a  note  was  so  signed  and  indorsed, 
but  the  creditor  did  not  indorse  nor  negotiate  it,  but  sued  it 
himself,  the  above  being  merely  a  scheme  to  get  the  surety  to 
become  liable.  Held,  the  surety  was  not  liable.'  "Where  one 
is  induced  to  sign  a  note  as  surety  by  the  representation  of  the 
creditor  that  the  note  is  to  be  used  in  payment  for  goods  to 
be  furnished  by  the  creditor  to  the  principal,  and  the  note  is 
used  to  pay  a  pre-existing  debt  of  the  principal  to  the  creditor, 
the  person  so  signing  is  not  bound  as  surety.*  A  creditor  rep- 
resented to  a  surety  that  he  was  about  to  make  an  advance  of  • 
300Z.  in  cash  to  a  debtor,  to  enable  him  to  satisfy  a  creditor- 
who  was  pressing  for  payment,  when  in  fact  he  was  the  cred- 
itor who  desired  payment  and  credited  most  of  the  sum  to  the 
principal.    Held,  the  surety  was  not  discharged  because  the 

1  Cooke  V.  Nathan,  16  Barb.  (N.  Y.)  3  Blest  v.  Brown,  3  Giffard,  450. 
343.  ^wiUis  v.  WiUis,  17  Simons,  218. 

2  Mendelsonw  Stout,  5  J.  &  S.  (N.  y.  5  Armstrong  v.  Cook,  30  Ind.  23. 
Super.  Ct)  408.  6  Ham  v.  Greve,  34  Ind.  18. 
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misrepresentation  did  not  amount  to  a  fraud  on  him.'  Certain 
corn  factors  supplied  flour  on  credit  to  a  baker  upon  his  exe- 
cuting to  them,  with  surety,  a  bond,  the  condition  of  which, 
after  reciting  that  the  baker  had  entered  into  a  contract  for 
the  supply  of  bread  to  the  army,  was  that  the  bond  should  be 
void  if  the  baker  should  deliver  to  the  corn  factors  his  bills  on 
the  government  as  he  drew  them,  and  if  he  and  the  surety 
should  make  good  the  amounts  to  become  due  the,  corn  fac- 
tors. The  corn  factors  supplied  flour,  but  not  of  the  qual- 
ity specified  in  the  government  contract,  which  was  vacated 
on  that  account.  Held,  the  corn  factors  could  not,  as  against 
the  surety,  allege  ignorance  of  the  terms  of  the  contract,  and 
that  the  surety  was  discharged.  The  contract  being  referred 
to  in  the  bond,  it  was  the  same  as  if  the  corn  factors  had  rep- 
resented to  the  surety  that  they  would  supply  such  flour  as 
the  contract  called  for.^ 

§  403.  When  surety  discharged  if  condition  that  another 
shall  sign  is  not  complied  with. —  If  the  surety  signs  the  ob- 
ligation upon  the  condition  that  another  shall  also  sign  it  as 
surety  before  it  shall  be  binding  on  him,  and  this  condition  is 
agreed  to  by  the  creditor,  or  is  known  to  him  when'  he  takes 
the  obligation,  the  surety  is  not  generally  liable  unless  the 
condition  is  complied  with.'    But  where  a  principal  was  in- 

'  Pledge   V.   Buss,  Johnson   (Eng.  Corporation  of  Huron  v.  Armstrong, 

Ch.),  663.  SV    Up.   Can.  (Q.  B.)  533 ;    Guild   v. 

2  Blest  V.  Brown,  4  De  Gex,  Fish.  &  Thomas,  54  AJa.  414 ;  Smith  v.  Kirk- 
Jones,  367.  land,  81  Ala.  345 ;  Evans  v.  Daugh- 

3.Cowan  V.  Baird,  77  N.   C.   201;  try,   84  Ala.  68;   Belleville  Savings 

Clements  v.  Cassilly,  4  La.  Ann.  380 ;  Bank  v.  Boramau,  134  111.  200.     Crni- 

Crawford  u  Foster,  6  Ga.  202;  Miller  tra,  Moss  v.  Riddle.  5  Cranch,  351. 

V.  Stem,  12  Pa.  St.  383 ;  Hill  v.  Sweet-  In  Hubble  v.  Murphy,  1  Duvall  (Ky.), 

ser,  5  N.  H.  168 ;  United  States  u  278,  and  in  Murphy  v.  Hubble,  2  Du- 

Hammond,    4   Biss.    383 ;    Bead   v.  vail  (Ky.),  347,  it  was  held  that,  where 

MoLemore,  84  Miss.   110 ;    King   v.  a  note  was  signed  and  left  with  the 

Smith,  2  Leigh  (Va.),  157 ;  Smith  u  payee  upon  condition  that  it  should 

Doak,  3  Tex.  215 ;  Dunn  v.  Smith,  13  not  be  valid  unless  another  signed  it 

Smedes  &  Mar.  (Miss.)  602 ;  Goflf  v.  as  surety,  the  surety  was  bound,  not- 

Bankston,   35  Miss.   518;    Jordin  v.  withstanding  the  condition  was  not 

Loftin,  13  Ala.  547 ;  Bivins  v.  Helsey,  complied  with,  on  the  gi-ound  that 

4  Met  (Ky.)  78 ;  Evans  v.  Bremridge,  evidence  of  such  an  agreement  con- 

2  Kay  &  Johns.  174 ;  Evans  v.  Brem-  tradicted  the  note,  and  that  an  obli- 

ridge,  8  Pe  Gex,  Macn.  &  Gor.  100 ;  gation  could  not  be  delivered  to  the 

Coflman  v.  Wilson,  2  Met.  (Ky.)  543 ;  objigee  as  an   escrow.    But  where 
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duced  to  sign  a  note  by  the  false  representation  of  the  payee 
that  he  would  get  a  certain  party  to  sign  it  as  surety,  it  was 
held  that  this  was  no  defense  for  the  principal,  because  the 
principal  would  in  no  event  have  a  right  to  look  to  the  surety 
for  contribution,  and  his  liability  was  not  altered  by  the  fact 
that  no  surety  was  obtained.'  The  officers  authorized  to  ac- 
cept a  sheriff's  bond  agreed  to  accept  certain  parties  who 
signed  it,  and  one  H.,  as  sureties.  Those  who  signed  executed 
the  bond  in  blank,  and  gave  it  io  the  sheriff  to  get  the  signa- 
ture of  H.,  but  H.  did  not  sign  it,  and  it  was  delivered  and 
accepted  without  his  signature.  It  did  not  appear  that  the 
sureties  told  the  officers  that  they  would  not  be  bound  unless 
H.  signed,  but  simply  that  the  officers  agreed  to  accept  them  ' 
and  H.  Held,  the  sureties  were  liable  on  the  bond.^  "Where 
an  administration  bond  was  signed  by  certain  sureties  in  ex- 
pectation that  others  would  sign,  and  the  bond  was  approved 
without  further  signatures,  it  was  held  the  bond  was  valid  and 
binding  on  the  sureties  who  signed.'  Where  a  surety  becomes 
such  upon  condition  that  a  person  named  in  the  obligation 
shall  also  sign  as  surety,  and  the  latter's  name  is  erased  before 
approval,  held,  the  surety  signing  was  released.'' 

§  403.  If  the  condition  upon  which  the  surety  signs  is 
not  complied  with  he  is  not  bound. —  It  is  a  general  rule 
that  if  the  condition,  known  to  the  creditor,  upon  which  the 
surety  agrees  to  become  bound,  is  not  complied  with,  the 
surety  is  discharged.  "Where  a  creditor  had  obtained  judg- 
ment against  the  principal  and  issued  execution  thereon, 
and  certain  sureties  were  induced  to  sign  a  note  for  the 
amount  by  the  promise  of  the  creditor  that  he  would  assign 
the  execution  to  them,  and  he  did  not  assign  it,  but  brought 
suit  on  the  note,  it  was  held  the  sureties  were  discharged.''  A. 
'  and  B.  agreed  that  B.  should  make  and  deliver  to  A.  certain 
quantities  of  brick,  for  which  $500  were  to  be  paid  by  A.  to 

there  was  such  an  agreement,  and  2  Police  Jury  v.  Haw,  1  La.  (Miller), 

the  bond  was  not  to  be  delivered  to  41. 

the  obligee  till  another  had  signed  as  s  state  ex  rel.  v.  Gregory,  119  Ind. 

surety,  the  same  court  held  that  the  503. 

surety  was  not  liable   unless    such  4  King  v.  The  State,   81  Ala.  92: 

other  surety  signed.    Garvin  v.  Mob-  HesseU  v.  Johnson,  63  Mich,  633. 

ley,  1  Bush  (Ky.),  48.  s  Jones  v.  Keer,  30  Ga.  93. 
1  Beesley  v.  Hamilton,  60  IlL  Sa 
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B.  on  a  certain  day  as  a  condition  precedent  to  the  delivery  of 
the  brick,  and  C.  became  surety  that  B.  ■would  perform  his 
contract.  A.  by  B.'s  consent  failed  to  pay  the  $500  at  the 
day  specified,  but  afterwards  paid  it  to  B.,  who  accepted  it. 
Held,  the  surety  was  discharged.^  A.  guaranties  to  B.  the 
debt  of  0.,  upon  condition  "  that  no  application  shall  be  made 
to  A.  on  B.'s  part  for  the  amount  guarantied  or  any  portion 
thereof,  but  on  the  failure  of  B.'s  utmost  efforts  and  legal 
proceedings  to  obtain  the  same  from  C."  ITo  proceedings 
were  had  against  C.  till  four  years  after  the  guaranty  was 
given,  and  it  was  held  the  guarantor  was  discharged.^    A.  and 

B.  entered  into  covenants  to  be  performed  by  each,  by  which 
A.  contracted  to  purchase  and  deliver  to  B.  one  thousand 
sheep,  which  B.  agreed  to  receive  and  pay  for  at  a  certain 
price.  The  contract,  which  was  within  the  Statute  of  Frauds, 
was  signed  by  A.  and  by  two  others  as  his  sureties,  but  not  by 
B.,  and  it  was  held  the  sureties  were  discharged.'  A.  pur- 
chased land  from  B.  and  gave  a  bond  for  part  of  the  purchase 
money,  with  C.  as  surety,  and  also  gave  B.  a  mortgage  on  the 
land  to  secure  the  payment  of  the  bond.  Before  C.  signed,  B. 
impressed  hira  with  the  idea,  if  he  did  not  tell  him,  that  the 
sum  for  which  he  became  surety  would  be  paid  by  the  cutting 
and  selling  of  timber  from  the  land.  A.  commenced  to  cut 
timber  from  the  land  and  B.  procured  an  injunction  against 
his  so  doing.  Held,  the  surety  was  thereby  discharged.^  A. 
agreed  to  become  surety  for  B.  in  a  joint  and  several  bond  to 

C,  and  B.  was  to  give  a  counter  bond  of  indemnity  to  A. 
The  bond  to  C.  was  executed  by  A.  only,  but  B.  executed  the 
counter  bond  to  A.  Held,  A.  was  released,  as  he  had  only 
agreed  to  becoine  bound  in  a  bond  which  B.  also  should  exe- 
cute.^ But  it  has  been  held  that  a  surety  who  executed  a 
boed  on  the  faith  of  its  being  executed  by  the  principal,  also, 
cannot  be  released  from  his  obligation  on  the  ground  that  the 

1  Cunnmgham  v.  Wrenn,  23  111.  64.  rence  v.  Walmsley,  12  J.  Scott  (N.  S.), 

2  Holl  V.  Hadley,  4  Nevile  &  Man.  799.    See,  also,  on  this  subject,  Shel- 
515.    Holding  that  a  surety  is  dis-  don  v.  Reynolds,  14  La.  Ann.  703. 
charged  where  creditor  fails  to«per-  'Swope  v.  Forney,  17  Ind.  385. 
form    his    agreement  that  he  wiU,  <  Lynch  v.  Colegate,  3  H.  &  J.  (Md.) 
within  three  years,  enforce  payment  34 

of  a  note  due  on  demand,  see  Law-       5  Bonser  v.  Cox,  4  Beav.  379. 
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principal  has  never  executed  it,  if  the  principal  has  executed 
another  instrument  concerning  the  same  matter,  on  which  the 
surety  (having  paid  and  been  subrogated  to  the  same)  may  sue 
him  and  rank  as  a  specialty  creditor.'  A  creditor  who  ob- 
tains a  guaranty  upon  the  representation  that  he  is  accepting 
a  composition  from  his  debtor,  when  in  fafct  he  is  being  paid 
in  full,  cannot,  on  grounds  of  public  policy,  hold  the  guaran- 
tor.2  A  composition  agreement,  signed  by  certain  creditors, 
contained  a  condition  that  it  should  not  be  binding  unless  it 
was  signed  by  all  the  creditors.  Composition  notes  were, 
under  the  agreement,  delivered  to  the  plaintiff,  indorsed  by 
the  defendant  as  surety.  The  agreement  was  not  signed  by 
aU  the  creditors,  but  that  fact  was  not  known  to  the  defendant 
when  he  signed  the  notes.  Held,  the  agreement  and  the  notes 
•were  a  part  of  one  transaction,  and  the  surety  was  not  liable 
on  his  indorsement,' 

§  404.  Misrepresentation  of  unexecuted  intention  does 
not  discharge  surety. —  A  distinction  has  been  taken  between 
a  misrepresentation  of  an  existing  fact  and  of  an  unexecuted 
intention,  and  the  latter  has  been  held  not  to  be  such  a  fraud 
as  will  discharge  a  surety.  A  retiring  partner  represented  to 
a  surety  that,  if  he  would  become  responsible  to  him  for  the 
payment  of  the  partnership  debts,  he  would  forever  retire 
from  the  business  and  in  no  manner  compete  with  the  surety 
and  the  remaining  partner,  who  were  going  into  the  same 
business ;  but  immediately  after  the  surety  became  bound  the 
retiring  partner  entered  into  the  same  business.  Relying  upon 
the  above  distinction,  the  court  held  the  surety  bound,  not- 
withstanding the  representations  were  made  for  the  pm'pose 

1  Cooper  V.  Evans,  Law  Rep.  4  Eq.  ing  surety  estopped  under  certain 
Cas.  45.  circumstances  from  setting  up  that 

2  Clark  V.  Ritchie,  11  Grant's  Ch.  the  bond  was  delivered  contrary  to 
499.  To  similar  effect,  Pendlebury  v.  the  agreed  condition,  see  Haman  u 
Walker,  4  Younge  &  ColL  (Exoh.)  Howe,  37  Gratt.  (Va.)  676.  Where 
424-  surety  signs  on  condition  that  he  is 

3  Doughty  V.  Savage,  28  Conn.  146.  not  to  be  sued  before  a  certain  time, 
To  contrary  effect,  see  Whittemore  v.  it  is  held  that,  in  case  he  is  sought  to 
Obear,  58  Mo.  280.  Holding  a  surety  be  held  liable  before  the  expiration  of 
not  bound  when  the  obligation  signed  that  time,  he  may  plead  in  bar  that 
by  him  ia  delivered  on  terms  different  the  action  is  premature.  Franklin 
from  those  stipulated  by  him,  see  Savings  Inst.  v.  Reed,  135  Mass.  865. 
Lovett  V.  Adams,  3  Wend  380.  Hold- 
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of  deceiving  the  surety.^  Where  a  guaranty  was  for  the  hon- 
esty of  a  tax  collector,  and  the  misrepresentation  relied  upon 
to  discharge  the  guarantor  was  that  the  collector's  accounts 
would  be  examined  every  week,  and  such  had  been  the  course 
pursued,  and  it  was  expected  it  would  be,  but  there  was  a  fail- 
ure in  that  regard,  the  above  distinction  was  recognized  and 
the  guarantor  held  liable.^  An  apphcation  for  a  policy  of 
guaranty  for  the  acts  of  the  secretary  of  a  literary  institution 
contained  the  following  interrogatory  and  answer :  State  "  the 
checks  which  will  be  used  to  secure  accuracy  in  his  accounts, 
and  when  and  how  often  they  will  be  balanced  and  closed  ?  " 
Answer:  "Examined  by  finance  committee  every  fortnight." 
A  loss  was  occasioned  by  neglect  to  examine  the  accounts  in 
the  manner  stated.  Held,  the  sureties  were  nevertheless  liable. 
The  court  said  that,  in  view  of  all  the  circumstances,  the  an- 
swer was  not  expected  to  be  on  the  part  of  the  guarantor  or 
expected  to  be  on  the  part  of  the  person  to  whom  the  guaranty 
was  given,  "  anything  more  than  a  declaration  of  the  course 
intended  to  be  pursued ;  and  if  the  answer  was  made  honafide 
and  honestly,"  the  guarantor  was  not  discharged.' 

§  405.  When  parol  evidence  competent  to  show  terms 
upon  which  surety  signed. —  Parol  evidence  of  what  took 
place  at  or  before  the  time  a  written  instrument,  complete  in 
itself,  was  signed,  will,  it  seems,  be  received  to  control  the 
operation  of  the  provisions  of  the  instrument  when  there  was 
fraud  in  obtaining  it,  when  a  fraudulent  use  is  sought  to  be 
made  of  it,  and  when  application  is  made  to  a  court  of  equity 
to  enforce  such  instrument,  in  which  case  the  adverse  party  is 
allowed  to  show  by  parol  evidence  that  the  instrument  does  not 
contain  the  true  agreement  of  the  parties,  or  the  whole  of  it.* 

1  Gage  V.  Lewis,  68  111.  604  Eecog-  Taylor  v.  Gilman,  35  Vt.  411 ;  OUver 
nizing  the  same  distinction,  see  Mu-  v.  Oliver,  4  Eawle  (Pa.),  141 ;  Coger's 
nicipal  Council  of  Middlesex  v.  Peters,  Ex'rs  v.  McGee,  3  Bibb  (Ky.),  331; 
9  Up.  Can.  (C.  P.)  305.  Snyder  v.  Klose,  19  Pa.  St.  335 ;  Wood 

2  Towle  u  Nat.  Guardian  Assurance  v.  Dwarris,  11  Exch.  493;  Catlicart 
Society,  8  Giff.  43.  v.  Robinson,  5  Pet.  364 ;  Best  w  Stow, 

3  Benliam  v.  Assurance  Co.,  7  Wels.,  2  Sandf.  Ch.  398.  Parol  evidence  is 
Hurl.  &  Gor.  744,  per  Pollock,  C.  B.  held  competent  to  show  that  a  guar- 

*  Dwight  V.  Pomeroy,  17  Mass.  808 ;  antor  of  a  draft  or  note  became  such 
Phyfe  V.  Waddell,  3  Edwards'  Ch.  47 ;  on  condition  that  it  was  not  to  be 
Tyson  v.  Passmore,  3  P.i.  St.   13S;    taken  unless  another  named  person 


-^N^\ 


592  DISCHAEGE    OF   SUEETT  BY   FEAUD,  ETC.  [§  405. 

A  surety  may  generally  show  by  parol  evidence  the  consider- 
ation upon  which  he  signed  the  obligation,  and  that  such  con- 
sideration has  failed,  without  contravening  the  rule  that  parol 
cpntemporaneous  evidence  will  not  be  received  to  affect  the 
operation  of  a  written  instrument.  Thus,  at  the  time  a  surety 
executed  a  note  for  $300  to  the  creditor  he  was  already  surety 
on  another  note  for  the  principal  for  $233,  payable  to  a  third 
person,  and  the  creditor,  in  consideration  that  he  would  sign 
the  $300  note,  verbally  promised  to  procure  his  release  from 
the  note  for  $233,  which  he  failed  to  do.  Held,  this  agree- 
ment might  be  shown  by  parol  evidence,  and  that  the  surety 
was  discharged.  The  court  said :  "  We  perceive  no  valid  rea- 
son why  the  engagement  of  the  surety,  who  as  such  executes 
a  written  contract,  may  not  be  founded  upon  a  consideration 
variant  from  that  which  induced  its  execution  by  the  princi- 
pal. And  if,  as  in  the  case  at  bar,  such  consideration  be  a 
condition  subsequent,  to  be  performed  by  the  creditor,  his 
failure  to  perform  it  would  evidently  operate  as  a  fraud  upon 
the  surety,  and  upon  that  ground  release  him  from  all  liability 
upon  his  engagement.  .  .  .  And  it  is  plainly  competent 
for  the  surety  to  set  up  and  prove  such  failure  of  considera- 
tion,' because  it  has  often  been  adjudged  that  such  defense  is 
not  in  conflict  with  the  legal  effect  of  the  contract." '  In 
consideration  that  a  surety  would  sign  a  note,  the  creditor  at 
.  that  time  verbally  promised  him  that  the  note  should  be  se- 
cured by  a  chattel  mortgage  which  secured  an  old  note.  The 
creditor  afterwards  released  the  chattel  mortgage,  and  it  was 
held  that  the  parol  agreement  might  be  shown,  and  that  the 
surety  was  discharged.  The  court  said :  "  It  was  competent 
for  the  parties  to  make  the  contract  alleged,  and,  if  it  formed 
the  only  consideration  for  the  making  of  the  note  by  the 
.  .  .  (surety),  parol  evidence  is  admissible  to  prove  that 
fact,  and  also  that  the  consideration  has  failed  when  the  ac- 
tion is  by  a  holder  with  notice.  Such  evidence  is  no  infringe- 
ment of  the  rule,  before  referred  to,  excluding  parol  evidence 
to  vary  or  contradict  a  written  contract."^    It  has  been  held 

also  signed  the  same  and  that  such  '  Campbell  v.  Gates,  17  Ind.  126,  per 

condition  was  not   complied  with.  Davison,  J. 

Belleville  Savings  Bank  v.  Bornman,  2  Port  v.  Robbins,  35  Iowa,  208,  per 

124  111.  200.  Miller,  J. 
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that  the  indorser  of  a  note  may  prove  by  parol  that  he  indorsed 
it  merely  as  surety,  and  that  the  agreement,  when  he  indorsed 
it,  was  that  it  was  to  be  paid  out  of  claims  in  his  hands  due 
the  principals.  In  such  case  the  court  said :  "  The  evidence 
offered  was  neither  to  contradict  nor  to  explain  a  written  in- 
strument, but  to  prove  a  collateral  fact  or  agreement  in  relar 
tion  to  it."  '■  The  payee  of  a  promissory  note  verbally  promised 
the  surety,  as  an  inducement  for  him  to  sign  it,  that  as  soon  as 
the  note  became  due  he  would  immediately  proceed  to  collect 
it  from  the  principal.  The  note  became  due  and  remained  so 
a  year,  and  the  creditor  neither  sued  the  principal  nor  notified 
the.  surety,  and  the  principal  became  insolvent.  Held,  the 
surety  was  discharged.  The  court  said  that  the  creditor,  by 
his  assurances  to  the  surety,  "  has  luUed  him  into  a  false  se- 
curity, has  induced  him  to  omit  to  do  what  he  would  other- 
wise have  done,  viz. :  pay  the  debt  and  secure  himself  by 
attaching  .  .  .  (the  principal's)  property,  or  otherwise 
obtaining  security,  and  has  thus  subjected  him  to  the  loss  of 
the  whole  debt."  He  is  equitably  estopped  to  claim  anything 
from  the  surety.^  But  where  a  surety  signed  a  note  in  consid- 
eration of  a  parol  contemporaneous  agreement  by  the  payee 
that  he  would  continue  the  principal  in  his  employ  till  he 
could,  by  his  earnings,  pay  the  note,  it  was  held  that  the  surety 
could  not  show  a  breach  of  this  agreement  as  a  defense  to 
the  note,  on  the  ground  that  the  verbal  agreement  varied  the 
legal  effect  of  the  note.'  In  an  action  against  a  surety  on  a 
lease,  it  has  been  held  not  competent  for  him  to  show  a  verbal 
agreement,  contemporaneous  with  the  execution  of  the  lease, 

1  Dwight  V.  Linton,  3  Eob.  (La)  57,  2  Hictok  v.  Farmers'  &  Mechanics' 
per  Morphy,  J.  For  other  cases  hold-  Bank,  35  Vt.  476,  per  Aldis,  J.  Hold- 
ing parol  evidence  of  the  agreement  ing  that  parol  evidence  of  a  contem- 
upon  which  the  surety  signed  com-  poraneous  agreement  to  diligently 
patent,  see  Matheson  v.  Jones,  30  Ga.  prosecute  the  principal  in  a  note  can- 
306 ;  Thomas  v.  Turscott,  53  Barb,  not  ^be  given,  see  Huey  v.  Pinney,  5 
(N.  T.)  300 ;  Stewart  v.  Davis'  Ex'r,  Minn.  310 ;  First  Nat.  Bank  of  Mon- 
18  Lid.  74 ;  Briggs  v.  Law,  4  Johns,  mouth  v.  Whitman,  66  III  331 ; 
Ch.  33 ;  Watts  v.  Shuttleworth,  5  Thompson  v.  Hall,  45  Barb.  (N.  Y.) 
Hurl.    &   Nor.   335.     Holding   that  314. 

such  evidence  must  be  clear,  see  Tif-  ^  Tucker  v.  Talbott,  15  Ind.  114.  See, 

fany  v.  Crawford,  1  McCarter  (N.  J.),  also,  Trentrnan  v.  Fletcher,  100  Ind. 

378.           '  105. 
38 
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that  it  might  be  surrendered  at  the  will  of  the  tenant,  for  this 
■would  be  to  char^ge  a  lease  for  a  definite  time  into  one  at  will.' 

§  406.  Surety  not  discharged  Iby  fraud  of  principal  unless 
creditor  have  notice. —  If  the  principal,  by  fraud,  induces  the 
surety  to  become  bound,  but  the  obligee  has  no  notice  thereof, 
such  fraud  will,  as  a  general  rule,  be  no  defense  to  the  surety.^ 
Where  the  principal  represented  to  the  surety  that  he  could 
and  would  use  the  money  to  be  obtained  on  a  note  profitably 
in  a  business  operation,  and  the  principal  delivered  the  note 
to  the  payee  in  payment  of  an  existing  debt,  the  payee  having 
no  knowledge  of  the  representations  made  to  the  surety,  it 
was  held  that  the  surety  could  not  avail  himself,  as  a  defense, 
of  the  fraud  practiced  upon  him  by  the  principal.^  "Where  cer- 
tain parties  were  led  to  execute  an  administration  bond  as 
sureties  by  the  misrepresentation  of  others,  it  was  held  to  be 
no  defense  as  against  one  who  was  in  no  way  connected  with 
the  deception.*  A.  being  about  to  purchase  a  medical  practice 
from  B.,  told  him'  he  could  get  C.  to  be  his  surety  for  3001., 
and  A.  finally  purchased  the  practice,  and  gave  B.  his  and  C.'s 
bond  for  300?.,  and  gave  B.  his  individual  bond  for  125?.  addi- 
tional. 0.  did  not  know  of  the  giving  of  the  latter  bond,  but 
supposed  the  practice  was  sold  for  300?.  Held,  if  A.  alone 
practiced  the  deception  on  C.  it  did  not  discharge  him,  but  if 
B.  participated  in  the  misrepresentation  the  bond  was  void.' 

§  407.  Surety  on  note  not  discharged  if  creditor  have  no 
notice  of  condition  on  which  he  signed. —  If  a  surety  executes 
a  negoti  able  promissory  note,  and  leaves  it  with  the  principal, 
upon  condition  that  the  principal  shall  get  another  to  sign  it 

1  Brady  v.  Peiper,  1  Hilton  (N.  Y.),  on  this  subject,  Xander  v.  Common- 

61.    To  similar  effect,  see  Brush  v.  wealth,   103   Pa.   St.  434;    Jones  v. 

Eaney,  34  Ind.  416 ;  Weare  v.  Sawyer,  Swift,  94  Ind,  516. 

44  N.  H.  198.  sQuinn  v.  Hard,  43  Vt.  375.  .See, 

-  Coleman  v.  Bean,  1  Abb.  Rep.  Om.  also,  Lucas  v.  Owens,  113  Ind.  521.   In 

Cas.  (N.  y.)  394 ;  Graves  v.  Tucker,  10  Riley  v.  Johnson,  8  Ohio,  526,  precisely 

Smedes  &  Mar.  (Miss.)  9 ;   Ladd  v.  the  opposite  was  held,  on  the  ground 

Board  of  Trustees,  80  111.  238 ;  Griffith  that  the  payee,  having  taken  the  note 

V.  Reynolds,  4  Gratt.  (Va)  46 ;  West-  for  a  precedent  debt,  was  not  a  bona 

ern  N.  Y.  Life  Ins.  Co.  v.  Clinton,  66  fide  holder. 

N.  Y.  336 ;  "Wallace  v.  Wilder,  13  Fed.  *  Casoni  v.  Jerome,  58  N.  Y.  315. 

Rep.  707;  Rothermal  v.  Hughes,  134  sgpenceru  Handley,5Scott(N.R.), 

Pa.  St.  510;  Davis  Sewing  Machine  546. 
Co.  V.  Buckles,  89  111.  337.    See,  also, 
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before  it  is  delivered,  and  the  principal  delivers  it  to  the 
payee  without  complying  with  the  condition,  and  the  payee 
takes  it  without  any  notice  of  such  condition,  express  or  im- 
plied, the  surety  cannot  avail  himself  of  such  condition,  and  is 
liable  on  the  note.'  The  same  rule  holds  good  with  reference 
to  any  other  condition  upon  which  a  surety  signs  such  note, 
and  of  which  a  hona  fidje  holder  has  no  notice.  Thus,  where 
a  note  was  indorsed  by  a  surety  for  the  purpose  of  paying  an- 
other note  on  which  the  indorser  was  liable,  it  was  held  to  be 
no  defense  against  a  honafide  holder  without  notice  that  the 
principal  had  misapplied  the  proceeds  of  the  note.^  The  same 
thing  was  held  where  the  guarantor  of  a  note  became  liable 
upon  the  understanding  that  the  note  should  be  discounted  at 
a  particular  bank,  but  the  holder  had  no  notice  of  that  fact 
when  he  took  the  note.'  Where  a  surety  signed  a  note  only 
on  condition  that  the  principal  should  indemnify  him  by  mort- 
gage before  the  note  should  be  delivered,  and  it  was  not  done, 
it  was  held  that  this  was  no  defense  against  a  honafide  holder 
without  notice,  notwithstanding  the  fact  that  the  note  was 
payable  to  A.  or  bearer,  and  Avas  sold  to  B.*  Where  the  payee 
of  a  promissory  note  filled  it  up  and  gave  it  to  the  principal 
to  obtain  the  name  of  a  surety  thereon,  and  the  principal  ap- 
plied to  a  person  who  could  not  read  or  write,  and  asked  him 
to  sign  the  note  as  surety,  stating  to  him  that  it  was  for  a 
smaller  sum  than  that  expressed  in  the  note,  and  he  thereupon 
authorized  the  principal  to  sign  his  name  to  the  note,  without 
asking  that  it  be  read,  and  the  note  was  then  delivered  to  the 
payee,  who  had  no  notice  of  the  fraud,  it  Avas  held  the  surety 
was  liable.'  Where  a  principal  falsely  represented  to  a  surety 
that  the  creditor  would  take  a  note  for  one-half  the  debt  in 
full  payment  thereof,  and  the  surety  signed  such  a  note,  and 
it  was  delivered  to  the  creditor,  who  did  not  know  of  the  mis- 

1  Deardorff  v.  Foreman,  24  Ind.  481 ;  ley  v.  State  Bank,  6  Ala.  244.   Contra.' 
Babbitt  u  Shryer,  70  Ind.  513,  517 ;  where  the  note  was  non-negotiable, 
Whitoomb   v.    Miller,   90    Ind   384 ;  see  Ayres  v.  Milory,  53  Mo.  516 ;  Dan- 
Ward  V.  Hackett,  30  Minn.  150 ;  Mer-  iels  v.  Gower,  54  Iowa,  319. 
riam  v.  Rockwood,  44  N.  H.  81 ;  Pas-        ^gtoddard  v.  Kimball,  4  Cush.  604; 
Bumpsic  Bank  v.  Goss,  31  Vt.  315 ;  Stoddard  v.  Kimball,  6  Cush.  469. 
Smith  V.  Moberly,  10  B.  Mon.  (Ky.)        ^  Sweetser  v.  French,  2  Cush.  309. 
266 ;    Dixon  v.   Dixon,  31  Vt   450 ;        •>  Gage  v.  Sharp,  24  Iowa,  15. 
FerreU  v.  Hunter,  21  Mo.  436 ;  Find-        5  Craig  v.  Hobbs,  44  Ind.  363. 
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representation,  it  was  held  the  surety  was  liable.^  A.  was 
principal  and  B.  and  C.  sureties  in  a  note.  The  creditor 
agreed  to  extend  the  time  if  A.  would  get  D.  to  sign  the  note 
in  place  of  B.  A.  took  the  note  to  D.,  and  falsely  represented 
to  him  that  C.  had  agreed  to  remain  on  the  note  if  D.  would 
sign  it  in  place  of  B.  The  name  of  B.  was  then  stricken  out, 
and  D.  signed  the  note,  relying  on  these  representations. 
Held,  0.  was  discharged,  and  A.  and  D.  were  bound.  A.  was 
not  the  agent  of  the  creditor,,  and  if  D.  relied  upon  his  repre- 
sentations he  must  suffer  by  it.^ 

§  408.  When  surety  on  bond  liable  if  condition  that  an- 
other shall  sign  is  not  complied  with. —  A  bond,  perfect  on 
its  face,  apparently  duly  executed  by  all  whose  names  appear 
therein,  purporting  to  be  signed,  sealed  and  delivered  by  the 
several  obligors,  and  actually  delivered  by  the  principal  with- 
.  out  stipulation,  reservation  or  condition,  cannot  be  avoided  by 
the  sureties  upon  the  ground  that  they  signed  it  on  the  condi- 
tion that  it  should  not  be  delivered  unless  it  should  be  exe- 
cuted by  other  persons  who  did  not  execute  it,  when  it  appears 
that  the  obligee  had  no  notice  of  such  condition,  and  nothing 
to  put  him  on  inquiry  as  to  the  manner  of  its  execution,  and 
also  that  he  has  been  induced  upon  the  faith  of  such  bond  to 
act  to  his  own  prejudice.^  The  reason  for  this  course  of  de- 
cision has  been  thus  well  expressed :  "  The  principal  obligor, 
naturally  the  chief  actor,  presents     .     .     .     (the  bond)  for  the 

1  Booth  V.  Storrs,  75  111.  438.  Bush  (Ky.),  604 ;  CaiToll  Co.  v.  Eug- 

2  Farmers'  &  Traders'  Bank  v.  gles,  69  Iowa,  269;  Micklewait  v. 
Lucas,  36  Ohio  St  385.  Noel,  69  Iowa,   344 ;   Taylor  Co.  v. 

3  State  V.  Pepper,  81  Ind.  76,  over-  King,  73  Iowa,  153 ;  Butler  v.  United 
ruling  Pepper  v.  The  State,  33  Ind.  States,  31  WaU.  374 ;  Cutler  v.  Rob- 
399;  Dau-t;.  United  States,  16  Wall.  1;  arts,  7  Neb.  4;  Probate  Ct.  v.  St 
"Webb  V.  Baird,  37  Ind.  868;  Nash  v.  Clair,  53  Vt  24;  Lyttle  v.  Cozard,  31 
Fugate,  34  Gratt  (Va.)  303 ;  State  v.  "W.  Va.  183 ;  Lewis  v.  Board  Comm'rs, 
Garton,  33  Ind.  1;  York  Co.  M.  F.  70  Ga.  486;  State  v.  Churchill,  48 
Ins.  Co.  V.  Brooks,  51  Me.  506 ;  Hunt  Ark.  436 ;  Wolff  v.  Schaeffer,  74  Mo. 
V.  The  State,  53  Ind.  331 ;  Eeadfield  v.  154  See,  also,  on  this  subject.  Canal 
Shaver,  50  Me.  36 ;  Gwyn  v.  Patter-  &  Banking  Co.  v.  Brown,  4  La.  Ann. 
son,  73  N.  C.  189 ;  State  v.  Peck,  58  545 ;  Singer  Mfg.  Co.  v.  Drummond, 
Me.  384 ;  Graves  v.  Tucker,  10  Smedes  40  Hun  (N.  T.),  260 ;  Brown  v.  State, 
&  Mar.  (Miss.)  9 ;  Whitaker  v.  18  Tex.  App.  326 ;  Clark  v.  Bryce,  64 
Crutcher,  5  Bush  (Ky.),  631 ;  State  v.  Ga.  486 ;  Guild  v.  Thomas,  54  Ala. 
Potter,  63  Mo.  313 ;  Millett  v.  Parker,  414 

2  Met  (Ky.)608;  HaU  v.  Smith,  14 
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acceptance  of  the  obligee ;  the  instrument  is  in  the  regular 
course  of  delivery;  the  appearance  which  the  signers  of  it 
have  created  by  their  acts  is  that  of  an  absolute  authority  in 
the  principal  obligor  to  deliver  the  instrument  as  and  for 
■what  it  purports  on  its  face  to  be,  the  deed  of  those  who 
have  affixed  their  names  and  seals  to  it.  .  .  .  We  regard 
the  case  as  one  where  the  surety  must  run  the  risk  of  the 
fraud  of  his  own  agent.  We  deem  it  the  duty  of  the  signer 
of  an  instrument  under  such  circumstances  to  see  to  it  that 
the  authority  he  has  delegated  is  not  abused,  and  that  it  is 
not  just  nor  reasonable  to  allow  him  to  take  advantage  of  its 
abuse  to  defeat  his  obligation." ' 

§  409.  liability  of  surety  signing  conditionally  —  Miscel- 
laneous cases. —  The  principle  which  governs  the  liability  of 
sureties  on  bonds  conditionally  delivered  is  held  to  have  no, 
application  to  commercial  paper  in  the  hands  of  an  innocent 
purchaser  who  acquired  it  before  maturity.^  A  surety  who 
signs  a  note  with  an  agreement  that  the  maker  is  not  to  de- 
liver it  to  the  paj'ee  until  it  is  signed  by  other  sureties  cannot 
plead  against  an  innocent  payee,  without  notice  of  the  agree- 
ment, the  fraud  of  the  maker  in  delivering  it  without  the  addi- 
tional sureties.'  And  a  surety  to  a  bond  given  by  a  guardian 
cannot  defend  when  sued  thereon  that  an  agreement  that  an- 
other surety  should  be  procured  was  not  complied  with.^ 
Where  sureties  sign  an  official  bond  unconditionally  they  can- 
not complain  that  afterwards,  by  an  agreement  between  the 
principal  and  town  clerk,  there  was  to  be  other  security  and 
that  none  was  procured."  A  surety  upon  an  executor's  bond 
is  held  estopped  from  setting  up  an  undisclosed  condition  as 
to  delivery.^ 

1  Smith  V.  Peoria  Co.,  59  111,  412,  2  Marks  v.  First  Nat.  Bank,  79  Ala. 

per  Sheldon,  J.    See  precisely  to  the  550. 

same  effect,  Comstook  v.  Gage,   91  ^  Tabor  v.  Merchants'  Nat.  Bank,  48 

111.  328 ;  City  of  Chicago  v.  Gage,  95  Ark.  454. 

lU.  593 ;  Rhode  v.  McLean,  101  111.  <  Bangs  v.  Bangs,  41  Hun  (N.  T.), 

467.    Holding  that   notice   that  he  41.      And    see,     also,     Ordinary   v. 

■will  not  be  bound  by  a  bond  unless  Thatcher,  41  N.  J.  La-w,  403. 

others  sign  it.  given  by  a  surety  to  ^  Town    of   Ashkum   v.  Lake,   13 

the  mayor  of  a  city,  who  is    also  Bradw.  (lU.  App.)  35. 

surety  on  the  bond,  -will  not  avail  ^  Berkey  v.  SmAA,  34  Minn.  893. 
the  surety  giving  the  notice,  see  Ste- 
venson V.  Bay  City,  26  Mich.  44i 
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§  410.  When  surety  who  signs  instrument  in  blank 
bound  by  act  of  principal  in  filling  blank.—  A  surety  who 
signs  a  blank  instrumeDt  and  intrusts  it  to  his  principal  is 
generally  bound  to  one  \vho  takes  it  without  notice,  for  any- 
thing with  which  the  principal  may  fill  the  blank.  Thus,  a 
party  signed  a  blank  appeal  bond,  with  the  understanding  that 
it  should  only  be  filled  up  so  as  to  cover  the  costs  of  the  ap- 
peal, but  without  his  knowledge  it  was  filled  up  so  as  to  cover 
the  debt  as  well  as  the  costs.  *Held,  the  surety  was  bound  by 
the  bond  as  it  read,  unless  the  obligee  was  cognizant  of  the 
fraud.'  So,  where  certain  sureties  signed  a  note,  blank  as  to 
date  and  amount,  and  delivered  it  to  the  principal,  and  he 
added  seals  to  the  names  of  the  sureties  and  filled  the  blank 
with  a  much  larger  sum  than  he  had  agreed  with  the  sureties, 
and  delivered  it  to  the  payee,  who  took  it  without  notice,  it 
was  held  the  sureties  were  liable  for  the  note  as  the  payee 
took  it.'^  A  blank  note  with  $5,000  inserted  at  the  top  of  the 
paper,  and  signed  by  a  firm  and  two  sureties,  and  by  one  of 
the  firm  placed  in  the  hands  of  a  factor  as  collateral  security 
for  acceptances  of  drafts  to  be  drawn  on  him  by  the  firm,  and 
afterwards  filled  up  in  good  faith  by  the  factor,  in  accordance 
with  his  instructions,  with  the  sum  of  $5,000,  as  agreed  upon 
at  the  time  the  note  was  left  with  him,  was  held  to  be  bind- 
ing on  the  sureties  thereon.'  Where  a  surety  by  parol  au- 
thorized the  principal  to  fiU  certain  blanks  in  a  bond,  and 
afterwards  revoked  the  authority,  and  the  principal  after- 
wards filled  the  blanks  in  the  obligee's  presence,  it  was  held 


iChalaron   v.    McFarlane,    5    La  agent  to  see  that  the  instrument  is 

(Curry),  227.    To  similar  effect,  see  properly  executed,  and  is  accordingly 

McCormick   v.  Bay  Citv-,  23  Mich,  held  estopped  by  his  act    A  surety 

457 ;  Inhabitants  of  South  Berwick  who  has  signed  a  bond  conditionally 

V.  Huntress,  53  Me.  89 ;  City  of  Chi-  cannot  escape  liability  thereon  when 

cago  V.  Gage,  95  IIL  593 ;  Cawley  v.  the  face  of  the  bond  suggests  nothing 

People,  95  111.  249 ;  Gary  v.  State,  11  to  the  approving  officer  that  a  condi- 

Tex.   App.   527;   White  v.  Duggan,  tion  was  imposed.    Brown  v.  Pro- 

140  Mass.  18 ;  though  see  Smith  v.  bate  Judge,  42  Mich.  501 ;  Hessell  v. 

Carder,  33  Ark.   709.    In    Gibbs  v.  Johnson,  63  Mich.  623. 

Johnson,  63  Mich.  671,  it  is  held  that  "-  FuUerton  v.  Sturges,  4  Oliio  St. 

the  surety  by  signing  a  blank  instru-  529. 

ment  and  intrusting  it  with  his  prin-  s  Carson  v.  Hill,  1  McMullan,  Law 

cipal  thereby  makes  the  latter  his  (S.  C),  76. 
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the  surety  was  not  bound,  even  though  the  obligee  did  not 
know  that  the  authority  had  been  revoked.' 

§  411.  When  name  of  siirety  in  body  of  obligation  is  no- 
tice to  obligee  of  condition  tlxat  he  should  sign. —  If  a  surety 
signs  an  obligation,  in  the  body  of  which  another  is  also  named 
as  surety,  upon  condition  that  he  shall  not  be  bound  unless 
such  other  also  signs  and  delivers  the  bond  to  the  principal, 
who  delivers  it  to  the  obligee  without  complying  with  the  con- 
dition, the  surety  is  not  usually  bound.  The  fact  that  the 
instrument  is  not  executed  by  all  those  named  in  it  as  obligors 
is  sufficient  to  put  the  obligee  upon  inquiry  and  charge  him 
with  notice  of  the  condition.^  If  the  instrument  in  its  body 
purports  to  be  signed  by  the  principal,  but  is  not  so  signed,  this 
is  sufficient  notice  to  the  obligee  that  it  is  imperfect,  and  the 
sureties  may  show  as  a  defense  that  they  signed  upon  condi- 
tion that  the  principal  also  should  sign.'  But  it  has  been  held 
that  the  mere  fact  that  there  is  one  more  seal  to  an  obligation 
than  the  number  of  names  signed  to  it  is  not  sufficient  to 
charge  the  obhgee  with  notice  that  another  was  to  sign  it.* 
The  record  of  a  county  court  recited  that  a  sheriff-elect  and 
his  sureties,  naming  them,  came  into  court  and  executed  the 
sheriff's  bond.  One  of  the  sureties  named  was  in  court  to 
sign  the  bond  but  through  inadvertence  did  not  sign  it.    Held, 

iGourdin  v.  Read,   8    Rich.   Law  have  signed,  the  bond,  although  pre- 

(S.  C),  230,  recognized  and  followed  pared  for  the    signatures  of    other 

in  Mills  V.  Williams,  16  S.  C.  593.  sureties  who  have  not  signed,  will 

2  Ward  u   Churn,   1.8  Gratt.  (Va.)  nevertheless  be  binding  on  those  who 

801 ;  Warf  el  v.  Frantz,  76  Pa.  St.  88 ;  do  so  sign.    Holding  that  in  such  a 

Pawling    V.    The    United  States,  4  case  possession  of  the  obligation  is 

Cranch,  319;   Sharp   u  The  United  ^nma /acie  evidence  that  those  who 

States,  4  Watts  (Pa.),  21 ;  State  Bank  signed  delivered  it,  see  Grim  v.  School 

V.  Evans,  3  J.  S.  Green  (N.  J.  Law),  Directors,  51  Pa.   St.   219.    Holding 

155 ;   Hall  v.  Parker,  37  Mich.  590 :  that  in  such  a  case  it  was  not,  from 

Hessell   v.  Johnson,  63   Mich.   623 ;  the  mere  fact  that  one  did  not  sign, 

Cutler  V.  Roberts,  7  Neb.  4 ;  Hall  v.  to  be  implied  that  the  bond  was  in- 

Smith,  14  Bush  (Ky.),  604 ;  Allen  v.  complete,  and  not  binding  on  those 

Mamey,  65  Ind.  398 ;  State  v.  Church-  who  did  sign  it,  see  Keyser  v.  Keen, 

iU,  48  Ark.  426 ;  The  Markland  M'n'g  17  Pa.  St.  337. 

&  M'f'g  Co.  V.  Kimmel,  87  Ind.  560.  3  wild  Cat  Branch  v.  Ball,  45  Ind. 

In  Whitaker  v.  Richards,  134  Penn.  213. 

St.  191,  it  is  held  that  in  the  absence  *  Simpson's  Ex'r  v.  Bovard,  74  Pa. 

of  a  stipulation  that  a  bond  shall  not  St.  351. 
be  delivered  untU  certain  others  shall 
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none  of  the  sureties  were  liable,  as  each  had  a  right  to  suppose 
that  all  named  in  the  order  would  sign  and  that  no  other  bond 
would  be  approved!^  A  bond  in  its  body  purported  to  be  made 
by  A.  as  principal,  and  B.,  C.  and  D.  as  sureties,  and  was 
signed  by  all  of  them  except  C.  The  bond  was  signed  by  B. 
on  condition  that  he  should  not  be  bound  unless  C.  signed,  but 
there  was  no  such  condition  as  to  D.  Held,  that  B.  was  not 
bound  because  of  the  condition,  and  D.  was  not  bound  because 
A.  was  not.  The  court  said :  "  The  bond  purports  to  be  the 
joint  bond  of  all  the  parties.  *rhe  presumption  from  the  face 
of  it  is  that  .  .  .  (D.)  intended  to  be  bound  along  with  the 
other  parties  by  whom  it  was  executed  and  not  severally."  ^ 
A  forthcoming  bond  contained  in  its  body  the  names  of  the 
principal  and  two  sureties.  The  principal  and  one  of  the  sure- 
ties named  signed  the  bond  in  the  presence  of  the  sheriflf,  who 
was  the  obligee,  and  the  bond  was  then  and  there  delivered 
to  the  sheriff,  who  had  no  notice  of  any  condition.  Held,  the 
surety  could  not  sustain  the  defense  that  he  agreed  to  become 
liable  only  on  condition  that  the  other  named  surety  should 
sign.  Having  executed  the  bond  in  the  presence  of  the  obligee 
and  seen  it  delivered  to  him  without  saying  anything,  the  law 
will  hold  that  he  intended  to  create  an  absolute  obligation.' 
H.  as  principal  and  D.  as  surety  executed  a  bond  to  secure  the 
payment  of  rent.  T.  was  named  in  the  bond  as  surety  but  did 
not  sign  it.  T.  was  not  present  when  the  bond  was  executed, 
and  D.  told  the  obligee  that  T.  could  not  then  conveniently 
attend  but  would  sign  at  any  time.  T.,  on  being  applied  to, 
refused  to  sign,  and  D.  knew  of  the  refusal  and  made  no  ob- 
jection. Held,  T>.  was  liable  on  the  bond,  although  the  court 
said  it  might  have  been  otherwise  if  D.,  upon  the  refusal  of 
T.,  had  notified  the  obligee  that  he  was  not  willing  to  remain 
bound.*  Where  an  appeal  bond  names  certain  persons  as  sure- 
ties, it  is  held  to  be  presumed  that  each  one  contemplates  that 
the  rest  will  join  in  its  execution ;  and  one  who  sues  thereon 
has  the  burden  of  explaining  the  omission  of  any  one  to  do  so.' 

1  Fletcher  v.  Leight,  4  Bush  (Ky.),  *  Sidney  Road  Co.  v.  Holmes,  16  Up. 
803.  Can.  (Q.  B.)  368. 

2  Ward  V.   Churn,  18  Gratt  (Va.),  5  Woodin  v.  Durfee,  46  Mich.  424. 
801,  per  Jones,  J.  And  it  is  also  held  that  if  any  surety 

3  Johnson  u Weatherwax,  9  Kan.  75.  denies  its  execution  on  oath  and  tes- 
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§  412.  When  surety  discharged  hecaiise  the  signature  of 
another  surety  is  forged.—  When  the  name  of  one  of  several 
persons  purporting  to  sign  an  instrument  is  forged,  and  sure- 
ties sign  upon  the  supposition  that  such  signature  is  genuine, 
the  liability  of  the  sureties  in  such  case  will  depend  upon  cir- 
cumstances. A  surety  signed  a  bond  to  which  the  name  of 
another  was  then  forged,  supposing  the  forged  signature  was 
genuine.  The  forged  signature  was  afterwards  entirely  erased, 
and  tlie  bond  d-elivered  to  the  obligee,  who  had  no  notice  of 
the  forgery  or  erasure.  The  court  held  the  surety  bound,  and 
said  that  "  It  was  his  neglect  that  he  was  ignorant  of  the 
genuineness  of  the  signatures  which  preceded  his  own.  He 
imposed  no  condition  limiting  the  legal  effect  of  his  signa- 
ture.' ...  A  subsequent  surety  is  not  to  be  discharged  be- 
cause the  name  of  a  prior  one  has  been  forged.  His  own 
signature  is  an  implied  assertion  of  the  genuineness  of  those 
which  preceded  it,  for  it  is  not  to  be  presumed  that  a  man  would 
affix  his  name  to  a  bond  when  the  prior  names  were  forged." " 
So  it  has  been  held  that  a  party  who  signs  a  note  as  surety  in 
effect  affirms  the  genuineness  of  the  preceding  signatures,  and 
cannot  avoid  liability  by  showing  that  they  are  forged,  un- 
less the  creditor  knew  of  the  forgery  when  he  took  the  note.' 

tifies  that  his  supposed  signature  is  inger   v.  First    Nat   Bank,   81  Ind. 

a  forgery  and  the  justification  of  the  354. 

sureties  a  fraud,  the  plaintiff  is  under  2  York  Co.  M.  F.  Ins.  Co.  v.  Brooks, 

stronger  obligation  to  show  that  the  51  Me.  506,  per  Appleton,  C.  J.    To 

surety  signed  and  delivered  the  bond  simOar  effect,  see  Franklin  Bank  v. 

with  full  knowledge   of   the  facts.  Stevens,  39  Me.  533 ;  Stern  v.  People, 

Woodin  V.  Durfee,  46  Mich.  424.  102  111.  540 :   Helms  v.  The  Wayne 

1  Holding  that  when  a  surety  signed  Agr'l  Co.,  73  Ind.  325 ;  The  Wayne 

upon  the  express  condition  that  an-  Agr'l  Co.  v.  Cardwell,  78  Ind.  555 ; 

other,  whose  name  was  forged  to  the  Colquitt    v.    Simpson,   73    Ga.   501 ; 

bond,  should  also  sign,  the  surety  Mathis  v.  Morgan,  72  Ga.  517 ;  Stoner 

was  not  liable,  even  though  the  ob-  v.  MUlikin,  85  111.  318 ;  Lombard  ?>. 

ligee  had  no  notice  of  the  condition,  Mayberry,    34    Neb.    674 ;     Hall    v. 

see  Linn  County  v.  Farris,  53  Mo.  75.  Smith,  14  Bush  (Ky.),  604. 

Holding  the  surety  liable  where  the  ^  Selser  v.  Brock,  3  Ohio  St.  303. 

obligee  had  no  notice  of  the  condi-  Holding  that    a    surety  who  signs 

tion,  see  State  v.  Baker,  64  Mo.  167.  after  the  forged  name  of   another 

See,  also.  State  v.  Hewitt,  73  Mo.  603.  surety  is  liable,  if  he  did  not  rely  on 

A  renewal  of  a  loan  by  the  use  of  a  such  forged    signature  as  genuine, 

forged  note,  held  not  to  discharge  a  see  The  State  v.  Pepper,  31  Ind.  76. 

surety  for  the  original  loan.     Lov-  For  cases  particularly  holding  that 
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An  agreement  in  writing  to  "guaranty  the  payment  of  a  note 
signed  by  A.  and  payable  to  B.,  and  by  him  indorsed,  and  also 
indorsed  by  C.  and  D."  and  further  described  by  its  amount, 
date  and  time,  which  agreement  is  made  after  a  note  is  shown 
purporting  to  correspond  with  the  description,  and  actually 
indorsed  by  C.  and  D.,  but  pn  which  the  names  of  A.  and  B. 
are  forged,  though  this  is  not  known  to  the  guarantor  nor  the 
holder,  binds  the  guarantor  to  pay  that  note,  if  there  is  no 
other  note  in  circulation  at  the  time  of  the  guaranty  answer- 
ing the  description.  The  court  said :  "  The  defendant  guar- 
antying the  payment  of  this  particular  note,  and  thereupon  the 
plaintiff  concluding  his  agreement  to  purchase  the  note,  both 
parties  being  equally  innocent  as  to  any  fraud,  misrepresenta- 
tion or  concealment,  the  court  are  of  opinion  that  upon  the 
non-payment  of  the  same  at  maturity  by  the  parties  whose 
names  were  borne  thereon,  the  defendant  under  his  guaranty 
became  liable  to  pay  the  same  to  the  plaintiff." '  "Where  a 
surety  signed  a  sheriff's  bond  in  the  presence  of  the  county 
court,  the  bond  then  being  in  possession  of  the  court,  and  the 
principal  then  represented  to  him  that  a  certain  person  whose 
name  appeared  on  the  bond  had  signed  it,  when  in  fact  such 
signature  was  a  forgery,  it  was  held  the  surety  was  not  bound, 
on  the  ground  that,  the  bond  being  in  the  custody  of  the  court, 
the  surety  had  good  reason  to  suppose  that  all  the  signatures 
were  genuine.^  In  holding  that  a  surety  who  signed  the  bond 
of  a  master  in  chancery,  supposing  that  the  forged  signature 
of  a  preceding  surety  was  genuine,  was  not  liable,  the  court 
said :  "  By  a  fraud  practiced  upon  the  defendant  by  means  of 
the  commission  of  a  high  crime,  he  was  made  to  assume  a  dif- 
ferent and  greater  liability  than  he  intended  or  supposed  he 
Avas  assuming  when  he  executed  the  bond.  ...  In  this 
case  he  acted  upon  ah  apparent  fact,  which,  without  the  com- 
mission of  a  great  crime  by  others,  must  have  been  true,  and 
the  commission  of  this  crime  the  highest  degree  of  caution 

if  a  surety  signs  an  obligation  after  '  Veazie  v.  Willis,  6  Gray,  90,  per 

the  names  of  others  he  thereby  guar-  Dewey,  J. 

anties  the  genuineness  of  such  signa-  2  Chamberlain  v.  Brawer,  3  Bush 

tures,  see  Lombard  v.  Mayberry,  34  (Ky.)  561. 

Neb.   674;   Hall  v.  Smith,   14  Bush 

(Ky.),  604. 
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might  not  suggest,  and  he  cannot  be  charged  with  even  slight 
neglect  in  not  having  discovered  the  forgery." ' 

§  413.  When  failure  of  consideration  to  principal  is  a  de- 
fense for  surety. —  It  has  been  held  that  the  sureties  on  a 
note  given  for  the  price  of  a  slave  may,  in  a  suit  against  them 
in  which  the  principal  is  not  joined,  set  up  as  a  defense  a 
breach  of  warranty  of  the  soundness  of  the  slave.^     But  it  has 
been  held  that  a  surety  for  the  purchase  money  of  land  cannot 
set  up  a  defect  or  failure  of  title  where  the  principal  does  not 
desire  to  avail  himself  thereof.'    In  a  suit  against  a  surety 
upon  a  note  executed  for  land  sold  at  administrator's  sale,  the 
principal  in  the  note  being  dead,  and  neither  his  administrator 
nor  heirs  being  parties,  it  has  been  held  the  surety  cannot  set 
up  the  invalidity  of  the  sale  as  a  defense.*    A  party  being 
about  to  buy  a  note  signed  by  principal  and  surety  asked  the 
principal  if  it  was  all  right,  and  upon  being  answered  that  it 
was,  purchased  it.     In  a  suit  on  the  note  against  the  surety, 
the  principal  being  dead,  it  was  held  that  the  surety  could  not 
show  that  the  note  was  without  consideration.     The  principal 
would  have  been  estopped  to  show  that  fact,  and  the  surety 
stood  in  no  better  position.'    M.  had  been  the  cashier  of  the 
plaintiff's  branch  bank,  and  had  embezzled  the  funds  thereof. 
To  conceal  the  embezzlement,  he  bought  from  the  plaintiffs 
the  banking  house  and  assets  of  the  branch  bank,  the  assets 
being  described  in  the  bill  of  sale,  in  accordance  with  the  list- 

iSeely  v.  The  People,  27  III.   173,  ^Scroggin  v.  Holland,  16  Mo.  419. 

per  Caton,  C.'J.    See,  also,  Pepper  v.  The  same  was  held  in  the  case  of  a 

The  State,    33    Ind.   399.      But    see  breach  of  warranty  of  a  horse  in 

Stoner  v.  Millikin,  85  111.  318,  wherein  Mitohum  v.  Richardson,  3  Strob.  Law 

it  was  held  that  where    a  person,  (S.  C),  254. 

when  asked  to  sign  a  note  as  surety,  srqss.  v.  Woodville,  4  Munf.  (Va.) 

refuses  unless  another  person  will  334 ;  Commissioner  v.  Ex'r  of  Robin- 

flrst  execute  the  same,  and  the  prin-  son,  1  Bailey,  Law  (S.  C),  151. 

cipal  maker  forges  the  name  of  such  <  Lathrop  v.  Masterson,  44  Tex.  537. 

other  person,   and  thereby  induces  '^  Dillingham  v.  Jenkins,  7  Smedes 

the  person    to    sign,   and    procures  &  Mar.  (Miss.)  479.    To  same  effect, 

money  of  an  innocent  person  who  see  McCabe  v.  Rauey,  33  Ind.  309. 

has  no  notice  of  the  fraud,  the  fact  Holding  that  sureties  can  make  no 

of  the  forgery  and  the  fraud  will  not  defense  that  could  not  be  made  by 

releas3  the  surety  so  executing ,  the  their  principal,    see    Boone    Co.    v. 

same.     Departing  from  Seely  v.  The  Jones,  54  Iowa,  699. 
People,   infra,  so  far  as  it  conflicts 
with  the  rule  therein  laid  down. 
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of  them  furnished  by  M.  himself,  which  list  was  false,  and 
comprised  various  bonds,  bills  and  notes  that  did  not  exist. 
M.  gave  his  notes  for  the  price,  with  the  defendants  as  sure- 
ties, they  as  well  as  the  plaintiffs  being  ignorant  of  the  fraud 
of  M.  Afterwards  M.  absconded,  and  his  sureties  claimed 
they  were  not  bound  because  they  became  sureties  on  a  sale, 
and  their  principal  had  not  received  the  consideration  thereof, 
and  to  hold  them  liable  would  be  to  make  them  liable  for  the 
defalcation  of  M.,  and  not  for  a  purchase  made  by  him.  The 
court  held  the  sureties  liable,  and  said  that  M.  could  not  set 
up  want  of  consideration  to  defeat  the  sale,  and  the  sureties 
were  in  no  better  position.^ 

§  414.  When  surety  not  discharged  by  false  representa- 
tion of  third  person. —  A  new  bond  having  been  demanded 
of  a  state  treasurer,  certain  sureties,  before  signing  the  same, 
inquired  of  the  legislature  and  of  the  comptroller,  and  were 
falsely  informed  by  each,  that  the  treasurer  had  before  con- 
ducted himself  properly  in  office.  Held,  the  legislature  was 
the  agent  of  the  state  in  the  premises  and  its  representations 
bound  the  state,  but  it  was  otherwise  with  reference  to  the 
comptroller."  It  has  been  held  that  the  cashier  of  a  bank 
ordinarily  has  no  authority  to  discharge  its  debtors  without 
payment,  nor  to  bind  the  bank  by  an  agreement  that  a  surety 
shall  not  be  called  upon,  or  that  he  will  have  no  further  trouble 
.about  the  debt,  but  that  if  the  cashier  informs  the  surety  that 
the  debt  is  paid,  and  the  surety  relies  upon  the  statement,  and 
is  prejudiced  thereby,  he  is  discharged,  because  a  cashier  has 
authority  to  receive  payment  of  debts  due  the  bank  and  to 
give  information  concerning  the  same.'  A  party  was  properly 
arrested  in  a  civil  suit,  and  the  sheriff  falsely  represented  to 
him  and  to  one  who  became  his  surety  that  unless  he  gave  a 
«f  note  with  surety  he  would  have  to  go  to  jail  and  no  bail  would 
be  taken.  The  principal  and  surety  thereupon,  relying  upon 
such  false  representations,  signed  the  note  to  procure  the  prin- 
cipal's release,  but  the  money  for  which  the  note  was  given  was 
in  fact  due  the  party  who  caused  the  arrest.  Held,  the  surety 
was  liable.     The  misrepresentations  were  concerning  matters 

1  Union  Bank  v.  Beatty,  10  La.  Ann.        2  Sooy  ads.  State,  38  N.  J.  Law,  334 ; 
878.  Sooy  ads.  State,  39  N.  J.  Law,  135. 

3  Bank  v.  HaskeU,  51  N.  H.  116. 
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of  law,  and  it  did  not  appear  the  sheriff  was  authorized  by  the 
creditor  to  make  them.^  In  an  action  against  the  guarantor 
of  a  contract  for  the  purchase  of  pine  lands,  it  was  held  no  de- 
fense that  the  guarantor  was  induced  to  enter  into  the  under- 
taking by  the  false  and  fraudulent  representations  of  the  agent 
of  the  vendor,  and  in  which  the  vendor  did  not  participate,  as 
to  the  quantity  of  good,  mercliantable  timber  contained  in  the 
tract.^  And  it  was  held  no  defense  to  a  surety  on  an  admin- 
istration bond  that  he  signed  under  statements  of  the  ordinary 
which  may  have  ibeen  untrue.' 

§  415.  Miscellaneous  cases  holding  surety  discharged  by 
non-compliance  with  the  terms  upon  which  he  signed. — 
The  issuing  of  a  writ  of  summons,  although  returned  not 
served,  is  a  suit  brought,  and  will  release  the  guarantor  of  a 
bond  who  has  become  bound  in  consideration  of  total  forbear- 
ance.* A  guarantor  for  goods  to  be  sold  on  a  credit  of  eighteen 
months  is  not  liable  if  the  sale  is  made  on  a  credit  of  twelve 
months,  even  though  the  creditor  wait  six  months  longer.' 
So  where  A.  hired  a  slave  from  B.  for  one  year,  and  executed 
his  note  to  B.,  with  C.  as  surety,  for  the  price  agreed  to  be 
paid,  and  the  slave,  without  just  cause,  voluntarily  returned  to 
B.  before  the  jea,v  was  out,  and  worked  for  him  the  remainder 
of  the  time,  and  A.  and  B.  agreed  that  the  note  should  be 
credited  with  the  value  of  the  services  for  the  time  the  slave 
did  not  work  for  A.,  it  was  held  that  C.  was  entirely  dis- 
charged." A  purchaser  of  land  having  given  two  notes  with 
surety  for  the  purchase  money,  and  entered  into  possession  of 
the  land,  afterwards  brought  a  suit  in  chancery  to  rescind  the 
sale  on  the  ground  of  fraud,  and  the  sale  was  rescinded,  and  a 
decree  made  against  the  purchaser  for  a  certain  amount  for 
use  and  occupation,  but  it  was  held  that  there  could  be  no  de- 
cree against  the  surety  for  the  use  and  occupation.''    A.  being 

i  Reed  v.  Sidener,  32  Ind.  373.  Hold-  See    further,  when  surety  not  dis- 

ing  sureties  on  forthcoming  bond  dis-  charged  by  misrepresentation,  Shrop- 

charged  by  false  representation  of  shire  v.  Kennedy,  84  Ind.  111. 

constable  that  the  property  had  been  ^  Caldwell  v.  Heitshu,  9  Watts  & 

legally    levied    on,    see    Bradley    v.  Serg.  (Pa.)  51. 

Kesee,  5  Cold.  (Tenn.)  223.  5  Bacon  v.  Chesney,  1  Starkie,  192. 

2Lumber  Co.  n  Buchtel,  101  U.  S.  e  Hawkins    v.     Humble,     5  Cold. 

633.  (Tenn.)  531. 

'Brown  v.  Davenport,  76  Ga.  799.  'ElUott  v.  Boaz,  13  Ala.  535. 
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indebted  to  B.  in  more  than  3,000?.  agreed  to  take  1,500Z.  in 
full  payment  of  the  debt,  and  in  consideration  of  this  agree- 
ment C.  gave  B.  a  note  for  150?.  in  part  payment  of  the  1,500?. 
Afterwards  A.  became  bankrupt  and  B.  proved  his  full  claim 
of  more  than  3,000?.  against  A.'s  estate.  Held,  C.  was  thereby 
discharged.'  The  indorser  of  a  promissory  note  protested  for 
non-payment  signed  an  agreement  reciting  that  the  drawer 
was  about  making  an  arrangement  with  the  holder  for  a  re- 
newal of  the  note,  which  was.to  be  reduced  from  five  to  ten 
per  cent,  every  sixty  days,  and  consenting  that  the  protested 
note  should  be  held  as  collateral  security,  and  that  no  advan- 
tage would  be  taken  of  any  extension  given.  The  holder  re- 
ceived the  agreement  and  extended  the  time  without  always 
exacting  the  stipulated  reduction.  Held,  the  indorser  was 
thereby  discharged.^  A  surety  covenanted  to  pay  certain  ad- 
vances made  by  the  creditors  to  the  principal  on  a  specified 
day,  or  so  soon  as  certain  timber  should  be  sold  at  Quebec. 
It  was  the  evident  intention  from  the  contract  that  the  tim- 
ber should  be  conveyed  to  Quebec  and  there  sold,  the  money 
being  advanced  to  get  the  timber  out.  Before  the  appointed 
time  arrived,  and  while  the  timber  was  being  conveyed  to 
Quebec,  an  agent  of  the  creditors  obtained  from  the  principal 
a  confession  of  judgment,  and  sued  out  execution  thereon  and 
sold  the  timber,  which  sold  for  more  than  it  would  have 
brought  in  Quebec.    Held,  the  surety  was  absolutely  dis- 

1  Gillett  V.  Whitmarsh,  8  Adol.  &  self  and  principal,  to  a  trustee,  to  be 
Ell.  (N.  S.)  966.  Holding  that  when  held  in  trust  in  case  of  default, 
the  consideration  for  a  guaranty  is  At  the  maturity  of  the  note  an  agree- 
traversed  it  must  be  proved  by  the  ment  was  made  for  an  extension, 
creditor,  see  Smith  v.  Compton,  6  wherein  it  was  stipulated  that  in  the 
Cal.  24  event  of  default  in  the  monthly  pay- 

2  Dundas  u  Sterling,  4  Pa.  St  73.  ment  of  interest,  the  entire  debt 
Forbearance  or  neglect  by  a  creditor  should  become  due,  and  the  land  held 
to  sell  property  pledged  as  security  in  trust  sold  for  the  payment  thereof, 
for  the  payment  of  a  debt  will  dis-  Upon  default  of  the  principal,  and  of 
charge  the  surety  from  liability  where  which  the  surety  had  no  notice  until 
the  contract  requires  diligence  in  several  months  thereafter,  held,  that 
the  sale  of  the  property  so  pledged,  the  neglect  to  sell  the  property  held 
Thus,  the  principal  borrowed  money  in  trust  upon  default  in  accordance 
for  which  he  gave  his  note  with  with  the  agreement  discharged  the 
surety,  the  latter  conveying  his  inter-  surety's  property  from  liability. 
est  in  certain  lands  owned  by  him-  Walker  v.  Goldsmith,  7  Oreg.  161. 
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charged.  The  terms  upon  which  he  signed  had  not  been  com- 
plied with,  and,  whether  benefited  or  injured,  he  was  no  longer 
liable  on  the  contract.^  But  it  has  been  held  that  a  sale  by  a 
creditor  of  collateral  securities  placed  in  his  hands  by  the 
principal,  iu  violation  of  a  stipulation  for  a  particular  notice  of 
sale  contained  in  the  contract,  under  Avhich  they  were  pledged, 
does  notj)er  se  discharge  in  toto  a  surety  who  is  liable  for  the 
debt;  but  by  such  sale  the  creditor  makes  the  securities  his 
own  to  the  extent  of  discharging  the  surety  to  an  amount 
equal  to  their  value.^ 

§  416.  When  surety  discharged  by  fraud  —  Other  cases. — 
A  creditor  obtained  the  note  of  a  principal  by  fraud,  and  this 
note  was  afterwards  guarantied  by  a  third  person.  In  a  suit 
against  the  guarantor,  it  was  held  that  he  might  show  as  de- 
fense to  himself  the  fraud  upon  his  principal.  The  court  said 
that  a  person  who  obtained  an  obligation  from  the  principal 
by  fraud  could  not  wipe  out  the  fraud  by  obtaining  a  surety. 
"  Personal  defenses  do  not  pass  to  others,  .  .  .  but  defenses 
inherent  in  the  thing,  such  as,  among  others,  fraud  and  duress, 
are  available  as  to  sureties." '  Where  a  guaranty  for  the  pay- 
ment of  a  debt  in  full  was  given  by  one  not  a  creditor,  pend- 
ing negotiations  for  a  composition,  and  the  creditor  then  signed 
the  composition  deed,  and  part  of  the  other  creditors  knew, 
and  part  did  not  know,  the  above  facts,  it  was  held  that' the 
guaranty  was  fraudulent  as  to  the  creditors  who  did  not  know 

1  Dickson  v.  McPherson,  3  Grant's  land  Bank,  3  Sandf.  Ch.  311.    Upon 

Ch.  App.  185.  the  subject  of  the    discharge  of  a 

-  Vose  V.  Florida  R.  R.  Co.,  50  N.  Y.  surety  because  another  surety  signed 
369,  followed  in  Dunn  v.  Parsons,  40  without  his  knowledge,  see  Taylor  v. 
Hun  (N.  Y.),  77.  Holding  that  a  Johnson,  17  Ga.  531. 
surety  on  a  non-negotiable  note  pay-  s  Putnam  v.  Schuyler,  4  Hun  (N.  Y.), 
able  to  a  bank  is  not  liable  if  the  166.  But  see  Henry  v.  Daley,  17  Hun 
note  is  discounted,  and  the  proceeds  (N.  Y.),  310,  wherein  it  was  held  that 
diverted  from  the  object  intended  by  in  an  action  to  recover  the  amount 
the  surety,  see  Farmers'  &  Mechanics'  provided  to  be  paid  by  a  contract  of 
Bank  v.  Hathaway,  36  Vt.  539.  Hold-  sale  brought  by  a  vendor  against  the 
ing  that  a  guaranty  covered  a  future,  surety  for  the  vendee,  the  surety 
and  not  a  past,  indebtedness,  see  could  not  counter-claim  damages  for 
Pritchett  u  Wilson,  39  Pa.  St.  431.  a  breach  of  warranty  by  the  vendor. 
Holding  that  a  note  signed  by  a  or  set  up  that  the  contract  was  pro- 
surety  for  one  purpose  cannot  be  cured  through  fraud,  as  such  defense 
diverted  to  another,  see  Lee  v.  High-  was  personal  to  the  vendee. 
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the  facts,  and  void.^  A  creditor  for  a  private  debt  due  him 
by  one  member  of  a  firm  took  a  note  to  which  the  firm  name 
was  signed  by  such  member  without  the  knowledge  or  consent 
of  the  other  partner.  A  surety  signed  the  note,  supposing  it 
to  be  the  note  of  the  firm,  and  it  was  held  that  as  the  partner 
who  did  not  sign  the  note  was  not  bound,  the  surety  who  sup- 
posed he  was  becoming  responsible  for  both  partners  was  not 
bound.2  The  sureties  on  a  bond  given  to  secure  the  perform- 
ance of  a  contract  for  the  supply  of  rations  for  the  troops  of 
the  United  States,  which  provides  "  that  all  advances  made 
for  and  on  account  of  the  supplies  to  be  furnished  pursuant" 
to  the  contract  shall  be  duly  accounted  for,  are  not  responsible 
for  any  balance  of  advances  in  the  hands  of  the  contractor  at 
the  expiration  of  the  contract  made  to  him,  not  on  account  of 
the  particular  contract  exclusively,  but  on  account  of  that 
and  other  contracts  as  a  common  fund  for  supplies,  where  ac- 
counts for  the  supplies,  expenditures  and  funds  had  all  been 
throughout  blended  indiscriminately  by  both  parties,  and  no 
separate  portion  had  been  designated  for  this  particular  con- 
tract.^ 

§  417.  Estoppel  —  Usury  —  Other  cases  holding  surety 
not  discharged. —  At  the  time  a  note  was  executed  by  prin- 
cipal and  surety,  the  principal  secretly  agreed  with  the  cred- 
itor to  pay,  and  afterwards  did  pay,  usurious  interest,  which 
was  indorsed  generally  on  the  note  as  payment.  Held,  the 
surety  was  not  discharged,  because  the  agreement  to  pay 
usury  was  void,  and  in  no  way  worsted  the  condition  of  the 
surety.*  "Where  usury,  which  the  principal  had  contracted  to 
pay,  was  included  in  the  amount  for  which  a  note  on  its  face 

1  Coleman  v.  Waller,  3  Younge  &  seal,  see  Harter  v.  Moore,  5  Blackf. 

Jer.   213.    For    miscellaneous    cases  (Ind.)  367. 

whei-ein  surety  held  to  be  discharged  s  United  States  v.  Jones,  8  Pet  399. 

by  fraud,  see  Anderson  u  Bellenger,  Holding  that  a  surety  on  a  note  given 

87  Ala.  334 ;  Conger  v.  Bean,  58  Iowa,  for  the  pretended  purchase  money  of 

331 ;  Holliday  v.  Poole,  77  Ga  159.  goods  is  not  liable  when  there  is  in 

See,  on  this  subject,  also,  Burnap  v.  fact  no  sale,  see  Trammell  v.  Swan, 

Robertson,  75  Ga.  689 ;  Citizens'  Bank  35  Tex.  473. 

V.  Barnes,  70  Iowa,  412 ;  Shropshire  *  Richmond  v.  Standclif  t,   14   Vt. 

V.  Kennedy,  84  Ind.  111.  258 ;  Davis  v.  Converse,  35  Vt.  503 ; 

2Hagar  v.  Mounts,  3  Blackf.  (Ind.)  Mitchell  u  Gotten,  Ex'r,  3  Fla.  134. 

57.    Holding  that  in  such  case  the  To  contrary  effect,  see  Burks  v.  Won- 

surety  is  bound  if  the  note  is  under  terline,  6  Bush  (Ky.),  20. 


§  418.]       DISCHAEGE  OF  SUEETT  BY  FEAUD,  ETC.     ^     609 

was  given,  it  was  held  that  an  omission  to  disclose  that  fact 
to  a  surety  would  not  discharge  him.^  "Where  a  constable's 
bond  was  executed  by  certain  sureties,  upon  the  understand- 
ing that  it  should  not  bind  them  unless  it  should  be  executed 
by  other  named  sureties,  but  the  sureties  who  signed  per- 
mitted the  constable  to  act  under  the  bond,  which  was  never 
signed  by  the  other  sureties,  it  was  held  that  the  sureties  who 
signed  were  estopped  from  denying  their  liability.^  Where 
the  name  of  P.,  one  of  several  sureties,  is  affixed  to  a, bond, 
under  an  authority  which  the  other  sureties  have  at  the  time 
an  opportunity  of  examining,  and  all  is  done  that  was  contem- 
plated to  render  the  bond  effectual,  they  cannot,  in  the  ab- 
sence of  fraud,  claim  exemption  from  liability  because  the 
authority  is  defective  and  insufficient  to  bind  P.  Having  had 
an  opportunity  to  examine  the  authority,  they  cannot  be  per- 
mitted to  say  they  failed  to  do  it.'  A  surety  cannot  resist 
the  payment  of  notes  for  the  purchase  money  of  land,  upon 
the  ground  that  the  creditor  has  not  paid  a  prior  mortgage 
on  the  land  which  he  has  agreed  to  pay.* 

§  418.  Miscellaneous  cases  holding  surety  not  discharged. — 
A  guarantor  of  a  note  cannot,  in  the  absence  of  fraud  upon 
him,  show  in  defense  of  a  suit  on  the  guaranty  that  those 
who  were  sureties  upon  the  note  were  discharged  by  the 
statute  of  limitations  at  the  time  he  made  the  guaranty.^  A. 
bargained  with  B.  to  remove  a  building,  and  C.  guarantied  to 
pay  for  the  removing,  as  foUows :  "  If  he  does  not  pay  you  for 
so  doing,  I  will  see  you  paid,  not  to  exceed  |200."  A.  com- 
menced to  remove  the  building,  but  was,  through  the  fault  of 
P.,  stopped  by  the  authorities,  and  the  building  was  burned. 
Held,  A.  might  recover  against  C.  on  the  guaranty  for  the 
work  which  had  been  done.^  A.  guaranty  was  as  follows: 
"  If  you  give  A.  credit  we  will  be  responsible  that  his  pay- 
ments shall  be  regularly  made."  A.  had  before  been  dealing 
with  the  creditor  on  credit,  and  after  the  guaranty  was  made 

1  Samuel  v.  Withers,  16  Mo.  532.  ^  Robertson  v.  Coker,  11  Ala.  466 ; 

Holding  that  subsequent  agreement  May  v.  Robertson,  13  Ala.  86. 

by  principal  on  foot  of  instrument  ^  MoLure  v.  Cloclough,  17  Ala.  89. 

to  pay  interest  does  not   discharge  *  Lyon  v.  Leavitt,  3  Ala  430. 

surety,  see  Tremper   v.  Hemphill,  8  ^  Worcester   Meoh.   Sav.   Bank  v. 

Leigh  (Va-),  633.  Hill,  118  Mass.  25. 

6  Mellen  v,  Nickerson,  13  Gray,  445. 
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a  little  longer  credit  was,  at  his  request,  given  him ;  and  these 
last  credits  were  a  little  longer  than  the  usual  course  of  trade. 
Held,  the  guaranty  was  for  a  dealing  on  terms  which  should 
be  agreed  upon  between  the  parties,  and  the  guarantor  was 
liable.'  M.  as  principal,  and  A.,  F.  and  P.  as  sureties,  executed 
a  promissory  note  to  raise  money  to  pay  a  note  on  which  P. 
was  sole  surety  of  M.,  and  the  note  was  delivered  to  P.  in 
order  that  he  might  get  it  discounted.  Before  getting  the 
note  discounted,  P.  paid  the  debt  on  which  he  was  sole  surety 
out  of  his  own  funds.  Held,  P.  was  not  then  bound  to  cancel 
the  note,  nor  surrender  it  to  his  co-sureties,  but  might  there- 
after use  it  as  originally  intended.^ 

§  419.  When  surety  discharged  Iby  concealment  of  mate- 
rial facts. —  If  in  the  contract  of  suretyship  there  is  any 
fraudulent  concealment  on  the  part  of  the  obligee  as  to  a  ma- 
terial part  of  the  transaction  to  induce  the  surety  to  become 
a  party  he  is  not  bound.  But,  to  be  material,  it  must  be  a 
concealment  of  some  fact  or  circumstance  immediately  affect- 
ing the  liability  of  the  surety,  and  bearing  directly  upon  the 
particular  transaction  to  which  the  suretyship  attaches.'  And 
in  the  case  of  a  bank  cashier,  Avhere  the  bond  covered  defaults 
prior  as  well  as  subsequent  to  its  execution,  it  was  held  that 
concealment  by  the  agents  of  the  bank  that  its  books  had  been 
badly  kept,  that  no  bonds  had  been  previously  given,  and  that 
the  directors  had  been  negligent,  etc.,  did  not  discharges  the 
surety,  because  he  did  not  become  responsible  for  those  mat- 
ters, and  they  were  not  material  to  the  risk  assumed.  But 
knowledge  that  the  cashier  was  a  defaulter,  and  concealment  of 

I  Simpson  v.  Manley,  2  Cromp.,  &  is  an  old  debt  due  from  the  principal 

Jer.  12 :  Id.,  2  Tyrw.  86.  to  the  creditor,  see  Stone  v.  Compton, 

^  Flanagan    u    Post,  45    Vt.    246.  5  Bing.  N.  C.  142 ;  Id.,  6  Scott,  846. 
Holding  that  the  surety  of  a  tenant        s  in  order  that  a  failure  to  commu- 

cannot  set  up  as  a  defense  damage  to  nicate  a  fact  to  a  surety,  in  respect  to 

the  premises,  unless  the  principal  is  the  subject-matter  of  the  proposed 

insolvent,    see  Morgan  v.  Smith,  7  contract,  should  have  the  effect  of  a 

Hun  (N.  Y.),  244 ;  aflfii-med  in  70  N.  Y.  fraud  upon  him,  and  vitiate  the  con- 

537.    Holding  that  a  surety  is  dis-  tract,  it  must  be  a  fact  which  neces- 

charged  if  the  agent  of  the  creditor  sarily  must  have  the  effect  of  increas- 

represents  to  him  that  more  money  ing  the  responsibility  of  the  surety 

is  to  be  advanced  the  principal  than  or  operating  to  the  prejudice  of  his 

is  advanced,  and  part  of  the  amount  interest    Comstock  u  Gage,  91  lU. 

for  which  the  surety  becomes  bound  328. 
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that  fact,  would  discharge  tlie  surety.^  In  order  that  the  surety 
may  be  discharged  by  the  concealment  of  material  facts,  it 
must  appear  that  the  information  was  fraudulently  withheld 
from  him.*  But  it  has  been  held  that  the  mere  non-commu- 
nication by  the  creditor  to  the  surety  of  material  facts  within 
the  knowledge  of  the  creditor  which  the  surety  should  know, 
although  not  wilful  or  intentional  on  the  part  of  the  creditor, 
or  with  a  view  to  any  advantage  to  himself,  will  discharge  the 
surety.  The  fraud  on  the  surety  consists  in  the  situation  in 
which  he  is  placed,  and  not  on  what  is  passing  in  the  mind  of 
the  creditor.'  It  has  bsen  held  that,  where  a  creditor  is 
about  to  take  a  note  with  a  surety  from  a  principal  whom  he 
knows  to  be  insolvent,  the  mere  fact  that  the  creditor  does 
not  voluntarily  and  without  solicitation  announce  to  the 
proposed  surety  the  insolvency  of  the  principal  will  not  re- 
lease the  surety,  although  if  the  surety  had  applied  to  the 
creditor  and  been  misinformed  it  would  have  been  otherwise. 
The  court  said :  "  The  creditor  in  such  case  may  suppose  that 
the  proposed  surety  is  as  well  advised  of  the  pecuniary  condi- 
tion of  the  principal  as  he  is  himself,  and,  knowing  his  con- 
dition, is  willing  to  help  him  by  becoming  his  surety."  *  A 
party  who  is  about  to  take  a  bond  of  indemnity  from  a 
surety  is  not  obliged  to  explain  to  him  the  meaning  or  effect 

1  Franklin  Bank  v.  Stevens,  39  Ma  Douglas,  17  Grant's  Ch.  463;  Peers  u 

532 ;  Sooy  ads.  State,  39  N.  J.  Law  Oxford,  17  Grant's  Ch.  473 ;   North 

(10  Vroom),  135.   As  to  what  conceal-  British  Ins.  Co.  v.  Lloyd,  10  Wels., 

ment  will  discharge  a   surety,   see  Hurl.  &  Gor.  533. 

Franklin  Bank  v.  Cooper,  36  Me.  179 ;  3  RaUton  v.  Mathews,  10  CL  &  Finn. 

Taylor    v.    Lohman,    74   Ind.   418;  934. 

Farmers'  Nat.  Bank  v.  Van  Slyke,  49  <  Ham  v.  Grave,  34  Ind.  18,  per 
Hun  (N.  Y.),  7 ;  Corporation  of  the  Worden,  J.  To  a  contrary  effect,  see 
Village  of  Ganandque  v.  Stunden,  Small  v.  Currie,  3  Drewry,  103.  In 
1  Ont  (Can.)  1 ;  Davies  v.  London  Eoper  v.  Sangamon  Lodge  No.  6,  91 
&  Provincial  Marine  Ins.  Co.,  Law  IlL  518,  it  is  held  that  if  a  person, 
Eep.  8  Ch.  Div.  469.  For  an  extended  knowing  another  to  be  utterly  insolv- 
disoussion  and  collation  of  authorities  ent,  propose  to  credit  him  if  he  will 
as  to  what  misrepresentations  or  fail-  procure  sureties,  he  is  not  guilty  of 
ures  to  disclose  facts  and  circum-  fraud  by  failure  to  inform  the  surety 
stances  by  a  creditor  will  release  a  of  the  insolvency  of  his  principal; 
security  from  his  liability,  see  opin-  but  aliter  if  he  use  any  artifice  to 
ion  of  Green,  P.  J.,  in  Warren  v.  throw  the  surety  ofliis  guard  or  de- 
Branch,  15  W.  Va.  31,  36  et  seg.  ceive  him. 

3  Municipal  Corp.  of  East  Zora  v. 
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of  the  bond,  unless  inquiry  is  made  of  him.  If  he  in  any 
manner  mislead  the  surety  as  to  the  effect  of  the  bond,  or  has 
reason  to  believe  he  is  laboring  under  a  mistake  as  to  its  effect, 
and  does  not  correct  it,  equity  will  prevent  advantage  being 
taken  of  any  bond  so  procured.  But  when  none  of  these  things 
exist,  and  the  surety  has  an  opportunity  to  examine  the  bond 
and  submit  it  to  counsel,  he  cannot  escape  responsibility  by 
the  fact  that  the  obligee  did  not  explain  it  to  him.^  An  obli- 
gation to  a  banker  by  a  third  |)arty  to  be  responsible  for  a  cash 
credit  to  be  given  one  of  the  banker's  customers  is  not  avoided 
by  the  fact  that  immediately  after  the  execution  of  the  obli- 
gation the  cash  credit  is  employed  to  pay  off  an  old  debt  due 
the  banker,  and  this  though  it  was  the  intention  so  to  apply  it 
when  the  surety  became  bound,  and  this  intention  was  not 
communicated  to  him,  he  making  no  inquiry.  The  court  said 
that  a  surety  is  not  entitled,  without  inquiry,  to  be  informed 
of  all  previous  dealings  between  the  creditor  and  principal, 
"  because  no  bankers  would  rest  satisfied  that  they  had  a  secu- 
rity for  the  advance  they  made  if,  as  it  is  contended,  it  is  es- 
sentially necessary  that  everything  should  be  disclosed  by  the 
creditor  that  it  is  material  for  the  surety  to  know."  The  test 
as  to  whether  the  disclosure  should  be  made  voluntarily  is, 
"  whether  there  be  a  contract  between  the  debtor  and  the 
creditor  to  the  effect  that  his  position  shall  be  different  from 
that  which  the  surety  might  naturally  expect."  ^  "Where  it 
was  agreed  between  principal  and  creditor  that  a  guaranty  for 
part  of  the  debt  should  be  surrendered  upon  a  new  guaranty 
being  executed,  and  this  fact  was  not  communicated  to  the 
party  signing  the  new  guaranty,  it  was  held  that  he  was  not 
thereby  discharged.     The  court  said  that  the  concealment,  in 

J  Small  V.  Currie,  3  Drewry,  103.  on  the  part  of  the  obligee  as  to  any 

To  similar  effect,  see  Wythes  v.  La-  fact  that  it  was  important  for  the 

bouchere,  3  De  Gex  &  J.  593.    The  sureties  to  know,   held  no    defense 

liability  of  sureties  is  held  not  af-  that  they  were  ignorant  of  the  extent 

fected  by  any  verbal  representations  of  the  obligation  assumed.    It  was 

as  to  the  contents  or  effect  of  an  in-  their  duty  to  inquire  before  assum- 

strument  when  they  have  had  full  ing    the  obligation.      Phoenix  Mut. 

opportunity  to    see    and  judge  for  Life  Ins.  Co.  v.  HoUoway,  51  Conn, 

.themselves.    McCormiok  v.  Hubbell,  310. 

4  Mont.  87.    Where  there  has  been  2  Hamilton  u  "Watson,  12  CI.  &  Finn, 

no  misrepresentation  or  concealment  109,  per  Lord  CampbelL 
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order  to  discharge  the  guarantor,  must  be  fraudulent.  If  it 
•were  otherwise,  "  it  would  be  indispensably  necessary  for  the 
bankers  to  whom  the  security  is  to  be  given  to  state  how  the 
account  has  been  kept,  whether  the  debtor  was  punctual  in  his 
dealings,  whether  he  performed  his  promises  in  an  honorable 
manner ;  for  all  these  things  are  extremely  material  for  the 
surety  to  know.  But  unless  questions  be  particularly  put  by 
the  surety  to  gain  this  information,  .  .  .  it  is  quite  un- 
necessary for  the  creditor  to  whom  the  suretyship  is  given  to 
make  any  such  disclosure."  ' 

§  430.  When  surety  discharged  hy  concealment  of  mate- 
rial facts. —  It  has  been  held  that  "tone  who  becomes  surety 
for  another  must  ordinarily  be  presumed  to  do  so  upon  the 
belief  that  the  transaction  between  the  principal  parties  is  one 
occurring  in  the  usual  course  of  business  of  that^description, 
subjecting  him  only  to  the  ordinary  risks  attending  it,  and 
the  party  to  whom  he  becomes  a  surety  must  be  presumed  to 
know  that  such  will  be  his  understanding,  and  that  he  will  act 
upon  it  unless  he  is  informed  that  there  are  extraordinary  cir- 
cumstances affecting  the  risk.  To  receive  a  Surety  known  to 
be  acting  upon  the  belief  that  there  are  no  unusual  circum- 
stances b}^  which  his  risk  will  be  materially  increased,  well 
knowing  that  there  are  such  circumstances,  and  having  an  op- 
portunity to  make  them  known,  and  withholding  them,  must 
be  regarded  as  a  legal  fraud,  by  which  the  surety  will  be  re- 
lieved from  his  contract."  ^  It  was  agreed  between  the  vend- 
ors and  the  vendee  of  iron  that  the  latter  should  pay  10s.  per 
ton  beyond  the  market  price,  which  sum  was  to  be  applied  in 
liquidation  of  an  old  debt  due  to  one  of  the  vendors.  The 
payment  for  the  goods  was  guarantied  by  a  third  person,  but 
the  bargain  between  the  parties  was  not  communicated  to 
him,  and  it  was  held  that  this  was  a  fraud  upon  him  which  re- 
lieved him  from  liability.^  If  there  is  a  secret  valid  agree- 
ment between  the  creditor  who  is  selling  property  and  the 
buyer,  whereby  a  longer  time  is  to  be  given  than  that  men- 
tioned in  the  contract  seen  and  signed  by  the  sureties,  and 

1  North  British  Ins.  Co.  v.  Lloyd,  10        3  pidcock    v.   Bishop,    3   Barn.   & 
Exch.  523,  per  PoUock,  C.  B.  Cress.  605 ;  Id.,  5  Dow.  &  Ey.  505. 

2  Franklin  Bank  v.  Cooper,  36  Me. 
179,  per  Shepley,  C.  J. 
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such  agreement  is  concealed  from  the  sureties,  they  will  be 
thereby  discharged.'  It  was  agreed  between  a  creditor  and 
principal  debtor,  as  a  condition  to  the  creditor  signing  a  com- 
position deed  of  the  principal,  that  the  principal  should  assume 
and  include  in  the  indebtedness,  which  was  the  basis  of  the 
compromise,  a  debt  due  the  creditor  from  another  party,  for 
which  the  principal  was  not  liable,  and  that  he  should  give  his 
notes,  which  he  did,  for  the  balance  of  the  debt  not  covered 
by  the  composition  notes.  This  arrangement  was  concealed 
from  a  surety  who  indorsed  the  composition  notes.  Held,  he 
was  not  liable  upon  such  indorsement.  The  court  said :  "  It 
is  a  clear  and  well  settled  principle  that  a  security  given  by 
a  surety  is  voidable  on  the  ground  of  fraud,  if  there  is,  with 
the  knowledge  or  assent  of  the  creditor,  such  a  misrepresen- 
tation to,  or  concealment  from,  the  surety  of  the  transaction 
between  the  creditor  and  his  debtor,  that  but  for  the  same 
having  taken  place,  either  the  suretyship  would  not  have  been 
entered  into  at  all,  or,  being  entered  into,  the  extent  of  the 
surety's  liability  might  be  thereby  increased."  ^  Where,  be- 
fore the  bond  of  a  bank  cashier  was  entered  into,  the  officers 
of  the  bank  knew  that  the  cashier  had  lost  money  at  gambling, 
and  required  a  larger  bond  from  him  in  consequence,  and  did 
not  communicate  these  facts  to  the  surety,  it  was  held  that 
the  surety  was  not  thereby  discharged.  The  court  said :  "  In 
this  case  the  undisclosed  information  related  not  to  the  busi- 
ness which  was  the  subject  of  the  suretyship,  and  not  to  the 
conduct  of  the  cashier  as  cashier,  but  to  his  general  character. 
It  did  not  follow  that  because  he  garobled  he  would  fail  in  his 
duty  as  cashier." ' 


iPeck  V.  Druett's  Adm'r,  9  Dana  -who  signed  the  bond  of  an  agent  that 

(Ky.),  486.  such  agent  had  been  delinquent  in 

2  Doughty  V.  Savage,  28  Conn.  146,  making  remittances  under  a  former 
per  Storrs,  C.  J.  agency  did  not  release  the  sureties 

3  Atlas  Bank  v.  Brownell,  9  R  I  from  liability.  It  should  be  observed 
168,  per  Potter,  J.  See,  also.  La  Rose  in  this  case,  however,  that  the  sure- 
V.  The  Logansport  Nat.  Bank,  103  ties  became  such  at  the  request  of 
Ind.  332,  and  also  Home  Ins.  Co.  v.  the  agent  and  without  the  solicita- 
Holway,  55  Iowa,  571,  wherein  it  was  tion  or  knowledge  of  the  company, 
held  that  the  fact  that  an  insurance  See  Phenix  Ins.  Co.  V.  Findley,  59 
company  did  not  notify  the  sureties  Iowa,  591. 
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§  431.  When  surety  discharged  hy  concealment  of  mate- 
rial facts  —  Miscellaneous  cases. —  Concealment  or  failure  to 
disclose  has  been  held  to  be  fraudulent  only  when  it  is  the 
duty  of  the  person  having  knowledge  of  the  facts  to  disclose 
them.^  Where  a  company  failed  to  disclose  a  material  fact 
which  directly  affected  the  liability  of  a  surety  on  the  bond  of 
the  secretary  of  the  companj^,  and  which  fact  it  wag  the  duty 
of  the  company  to  disclose,  held  a  fraud  upon  the  surety  which 
discharged  him.^  And  when  security  is  required  from  one 
who  is  known  to  the  obligee  to  be  dishonest,  it  is  held  to  be 
his  duty  to  so  inform  the  surety.^  Where  a  sewing  machine 
agent  executed  a  bond  with  surety  to  the  company,  condi- 
tioned to  cover  any  indebtedness  existing  at  the  date  of  the 
bond,  or  which  might  thereafter  be  incurred,  and  it  appeared 
that  the  surety  made  no  inquiry  of  the  company  to  ascertain 
the  origin,  nature  and  extent  of  the  agent's  indebtedness  be- 
fore executing  the  bond,  and  the  company  made  no  disclos- 
ures, held  that,  in  the  absence  of  fraud,  the  surety  was  not 
exonerated  from  liability  for  a  default  occurring  under  the 
bond  because  the  company  failed  to  inform  him  of  the  agent's 
default  prior  to  the  execution  of  the  bond.^  In  an  action  by 
a  railroad  company  against  the  sureties  on  the  bond  of  a  sta- 
tion agent,  who  was  in  arrears  to  the  company  when  the  bond 
was  executed,  and  who  continued  to  default  in  several  subse- 

1  Domestic  Sewing  Machine  Co.  v.  -  Harrison  v.  Lumbermen  &  Me- 
Jackson,  15  B.  J.  Lea  (Tenn.),  418.  chanics'  Ins.  Co.,  8  Mo.  App.  37.  To 
But  the  mere  non-communication  of  like  effect,  see  Home  Savings  Bank 
material  facts  held  not  to  vitiate  a  v.  Traube,  6  Mo.  App.  221. 
contract  of  guaranty  unless  it  be  sScrewmen's  Benevolent  Ass'n  v. 
fraudulent.  Roper  v.  Cox,  \&vf  Eep.  Smith,  70  Tex.  168.  The  duty  of  dis- 
Irish  (10  Q.  B.,  C.  P.  and  Ex.  Div.),  200.  closing  information  to  a  surety  who 
In  this  case  the  surety  on  a  guaranty  seeks  the  same  as  to  a  contemplated 
for  the  payment  of  rent  pleaded  that  liabihty  extends  to  every  material 
at  the  date  of  the  guaranty  his  prin-  fact  within  the  knowledge  of  the  ob- 
cipal  was  indebted  in  a  large  sum  ligee,  and  if  he  conceals  any  facts' 
for  arrears  of  rent  of  which  he  (the  which,  if  known,  would  have  de- 
surety)  was  ignorant ;  that  the  plaint-  terred  the  surety  from  assuming 
iff  did  not,  prior  to  the  guaranty,  the  Uability,  held  to  be  a  fraud, 
communicate  to  him  these  facts,  but  Remington  Sewing  Machine  Co.  v. 
concealed  them ;  and  that  had  they  Kezertee,  49  Wis.  409. 
been  communicated  he  would  not  ^  Howe  Machine  Co.  v.  Farrington, 
have  executed  the  guaranty.  BeM,  83  N.  Y.  121. 
the  plea  was  bad  on  demurrer. 


616  DISCHAEGE   OF   SURETY   BY   FEAUD,  ETC.  [§  422. 

quent  settlements,  lield,  no  error  in  instructing  the  jury 
"  that  if  the  plaintiffs  knew  when  the  bond  was  given  that 
their  agent  was  in  default  and  indebted  to  them  in  his  pre- 
existing agency,  and  yet  concealed  this  fact,  and  held  him  out 
to  the  sureties  as  trustworthy,  either  expressly  or  impliedly, 
such  conduct  would  be  a  fraud  upon  the  sureties  and  would 
make  void  the  bond  as  to  them." ' 

§  422.  When  surety  discliargetl  lt)y  concealment  of  fact 
that  principal  is  a  defaulter. —  If  the  party  who  takes  a  bond 
for  the  conduct  of  the  principftl  in  an  employment  knows  at 
the  time  that  the  principal  is  then  a  defaulter  in  said  employ- 
ment and  conceals  the  fact  from  the  surety,  such  concealment 
is  a  fraud  upon  the  surety  and  discharges  him.^  But  where 
the  officers  of  a  bank  knew  that  a  teller,  while  in  the  employ 
of  another  bank,  had  been  suspected  of  embezzlement,  and  did 
not  inform  the  surety  of  such  teller  of  this  fact,  who  signed  in 
ignorance  thereof,  it  was  held  that  he  was  not  thereby  dis- 
charged. The  court  said  that,  being  a  mere  rumor,  it  need 
not  be  communicated,  but  it  would  have  been  different  if  the 
charge  had  assumed  positive  criminal  form.'  The  teller  of  a 
bank  was  a  defaulter  at  the  time  sureties  entered  into  a  new 
bond  for  the  faithful  performance  of  his  duties,  but  the  bank 
did  not  know  the  fact  and  did  not  practice  any  wilful  conceal- 
ment on  the  surety.  Held,  the  surety  was  not  discharged, 
though  the  court  said  that  if  the  surety  had  requested  the 
bank  to  examine  the  account,  or  if  the  bank  had  made  any 

1  Wilmington,  Columbia  &  Au-  Fla.  236;  Frownfelter  v.  State,  66 
gusta  R  R  Co.  V.  Ling,  18  S.  C.  116.  Md.  80 ;  Howe  Sewing  Machine  Co. 

2  Franklin  Bank  v.  Cooper,  39  Me.  v.  Farrington,  82  N.  Y.  131 ;  Home 
543 ;  Casliin  v.  Perth,  7  Grant's  Ch.  Ins.  Co.  v.  Holway,  55  Iowa,  571 ; 
&  App.  Rep.  340 ;  Smith  v.  Bank  of  Bourne  v.  Mount  Holly  Nat.  Bank, 
Scotland,   1   Dow,   372 ;    Third  Nat.  45  N.  J.  Law,  360.     See  on  this  sub- 

.  Bank  v.  Owen,  101  Mo.  558 ;  Wilming-  ject,  Roper    v.  Trustees  Sangamon 

ton,  Columbia  &  Augusta  R.  R  Co.  Lodge,  No.  6,  91  111.  518,  and  Cawley 

V.  Ling,  18  S.  C.  116 ;  Drabek  v.  Grand  v.  People,  95  111.  249. 
Lodge,  24    111.   App.   83 ;    Guai-dian        3  State  v.  Atherton,  40  Mo.  209.    A 

Fire  &  Life  Assurance  Co.  v.  Thomp-  failure  to  disclose  to  sureties  a  previ- 

son,  68  Cal.  208.     Contra,  Mtna,  Life  ous  indebtedness  of  their  principal, 

Ins.  Co.  V.  Mabbett,  18  Wis.  667.   See,  when  not  requested  to  do  so,  held  no 

also.  State  v.  Dunn,  11  La  Ann.  549 ;  evidence  of  fraud.   Domestic  Sewing 

Sooy  ads.   State,  89  N.  J.  Law  (10  Machine  Co.  v.  Jackson,  15  B.  J.  Lea 

Vroom),  135 ;   State  v.  Rushing,   17  (Tenn.),  418. 
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false  representations  on  which  the  surety  relied,  it  -would  have 
been  different.'  The  same  thing  was  held  in  a  similar  case 
where  the  officers  of  the  bank  had  been  grossly  negligent  in 
discovering  frauds  committed  by  a  book-keeper  who  was  after- 
wards promoted  to  the  office  of  cashier  and  gave  bond  with 
surety  for  his  good  behavior  as  such.^  An  agent  for  the  sale 
of  coal  on  commission,  who  by  agreement  was  bound  to  turn 
over  his  receipts  to  his  employers  within  a  specified  time,  Avas 
largely  in  arrear  and  was  required  by  his  employers  to  find 
security,  and  a  surety  became  bound  for  him  to  the  extent  of 
lOOZ.  The  agreement  of  suretyship  recited  the  terms  of  deal- 
ing between  the  employer  and  the  agent,  but  the  fact  of  the 
indebtedness  was  concealed  from  the  surety.  Held,  the  surety 
was  discharged  on  the  ground  that  under  the  circumstances 
the  recitals  in  the  agreement  amounted  to  an  active  misrepre- 
sentation.^ The  cashier  of  a  bank,  not  having  executed  a  bond, 
was  guiltj'  of  fraud  and  embezzlement  of  the  funds  of  the 
bank,  the  discovery  of  which  might  have  been  easily  effected 
by  the  use  of  slight  diligence  on  the  part  of  the  directors.  They 
however  published,  in  accordance  with  law,  a  statement  of  the 
condition  of  the  bank,  from  which  it  appeared  that  its  afi'airs 
were  being  prudently  and  honestly  administered,  and  from 
which  the  public  had  a  right  to  believe  the  cashier  was  trust- 
worthy. Afterwards  certain  persons  who  had  seen  the  report 
became  sureties  on  the  official  bond  of  the  cashier  and  were 
sought  to  be  charged  thereon  for  his  subsequent  embezzle- 
ments. Held,  the  sureties  had  a  right  to  believe  that  the 
directors,  before  publishing  the  statement,  investigated  the 
condition  of  the  bank,  and  being  misled  by  the  misrepresenta- 
tions of  the  published  statement  they  were  released.  The 
court  said  that  a  fraud  may  be  perpetrated  as  well  by  the  as- 
sertion of  facts  that  do  not  exist,  ignorantly  made  by  one 
whom  the  person  acting  upon  the  assertion  has  a  right  to  sup- 

1  Wayne  v.  Commercial  National  Negligence  of  directors  of  a  bank  in 

Bank,  53  Pa.  St.  343.    See,  also,  to  failing  to  discover  a  defalcation  of 

similar    effect,   Connecticut    Mutual  their  book-keeper,  held  no  defense  to 

Life  Ins.  Co.  v.  Scott,  81  Ky.  540.  an  action  on  the  bond  in  Chew  v. 

3  Tapley  v.  Martin,  116  Mass.  275.  EUingwood,  86  Mo.  260. 

To  precisely  similar  effect,  see  Bost-  ^  Lee  v.  Jones,  14  J.  Scott  (N.  S.), 

wick  V.  Van  Voorhis,  91  N.  Y.  353.  386;  Id.,  17  J.  Scott  (N.  S.),  482. 
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pose  has  used  reasonable  diligence  to  inform  himself,  as  by 
concealing  facts  known  to  exist,  which  in  equity  and  good  con- 
science ought  to  be  made  known.' 

§  423.  Continuing  servant  in  employ  after  dishonesty  dis- 
covered—  Negligence  in  discovering  default —  Notice  of  de- 
fault.—  Where  there  is  a  continuing  guaranty  for  the  honesty 
of  a  servant,  if  a  master  discovers  that  the  servant  has  been 
guilty  of  dishonesty  in  the  course  of  the  service,  and,  instead 
of  dismissing,  continued  him  in  such  service  without  the  knowl- 
edge  or  consent  of  the  guarantor,  express  or  implied,  he  can- 
not afterwards  have  recourse  to  the  guarantor  to  make  good 
any  loss  which  may  ai"ise  from  the  dishonesty  of  the  servant 
during  the  subsequent  service.  If  the  dishonesty  had  existed 
before  the  surety  became  bound,  and  the  master  had  concealed 
it,  the  surety  would  not  have  been  liable,  and  the  cases  are 
the  same  in  principle.  Moreover,  upon  discovering  the  dis- 
honesty, the  master  had  a  right  to  discharge  the  servant,  but 
by  continuing  him  in  the  service  he  lost  that  right.^  But  it 
has  been  held  that  the  sureties  on  a  bond  given  to  an  em- 


1  Graves  v.  Lebanon  Nat.  Bank,  10 
Bush  (Ky.),  23. 

2  Phillips  V.  Foxall,  Law  Eep.  7  Q. 
B.  666 ;  Sanderson  v.  Aston,  Law  Rep. 
8  Exoh.  73.  The  supreme  court  of 
Massachusetts  in  Watertown  Fire 
Ins.  Co.  V.  Simmons,  131  Mass.  85,  do 
not  agree  with  the  decisioli  in  San- 
derson V.  Aston,  infra,  regarding  it 
as  in  conflict  with  the  general  cur- 
rent of  authority.  To  same  general 
effect  as  the  text,  see  Enright  v. 
Falvey,  Law  Rep.  Irish  (4  Q.  B.,  C. 
P.  and  Ex.  Div.),  397 ;  Roberts  v.  Don- 
ovan, 70  CaL  108;  Connecticut  Mut. 
Life  Ins.  Co.  v.  Scott,  81  Ky.  540. 
Where  a  municipality  became  aware 
of  the  municipal  treasurer's  defalca- 
tion, but  nevertheless  continued  him 
in  office,  it  was  held  the  municipality 
had  no  recourse  against  the  sureties 
on  his  bond.  Corp.  of  Adjala  v. 
McElroy,  9  Ont.  (Can.)  580.  But  in 
Byrne  v.  Muzio,  Law  Rep.  Irish  (8 


Q.  B.,  C.  P.  and  Ex.),  396,  it  was  held 
that  the  omission  of  the  collector- 
general  of  Dublin  to  suspend  a  col- 
lector of  rates,  after  knowledge  of 
fraud  and  dishonesty  on  his  part 
during  his  service,  was  not  a  defense 
to  an  action  on  the  guaranty  by  the 
sureties,  because  the  docti-ine  of 
Phillips  V.  Foxall  was  inapplicable  to 
a  guaranty  for  the  fidelity  of  an  offi- 
cer appointed  and  removable  by  the 
lord  lieuteAant;  and  because  the 
omission  to  'exercise  a  power  of  sus- 
pension, as  distinguished  from  a 
power  of  dismissal,  did  not  termi- 
nate the  liability  of  the  sureties..  See 
a  further  discussion  on  the  question 
of  the  guaranty  of  the  fidelity  of  an 
employee,  and  the  cases  of  Phillips  v. 
Foxall  and  Sanderson  v.  Aston,  infra, 
in  Fearnley  v.  London  Guaranty  & 
Accident  Ins.  Co.,  Irish  Law  Rep.  (6 
Q.  B.,  0.  P.  and  Ex.  Div.)  319. 
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ployer,  conditioned  that  his  employee  will  faithfully  account 
for  all  moneys  and  property  of  the  employer  coming  to  his 
hands,  are  not  discharged  from  subsequent  liability  by  an 
omission  on  the  part  of  the  employer  to  notify  them  of  a  de- 
fault on  the  part  of  the  employee  known  to  the  employer,  and 
a  continuance  of  the  employment  after  such  default,  if  the 
default  was  not  occasioned  by  the  fraud  or  dishonesty  of  the 
employee.  The  court,  however,  intimated  that  it  would  have 
been  different  if  the  default  had  been  occasioned  by  the  fraud 
or  dishonesty  of  the  employee.^  It  has  been  held  that  the 
sureties  on  the  bond  of  a  deputy-sheriff  are  not  discharged  by 
the  fact  that,  before  the  breach  complained  of,  they  notified 
the  obligee  of  the  deputy's  unfitness  for  ofiice,  and  requested 
his  removal,  which  request  was  not  complied  with.^  The  mere 
fact  that  the  obligee  does  not  promptly  notify  the  surety  of 
a  default  of  the  principal  in  an  employment  is  not  such  a  con- 
cealment as  will  discharge  the  surety  from  liability  for  such 
default.  "  Mere  passiveness  on  the  part  of  the  creditor  in  not 
enforcing  his  remedy  will  not  of  itself  discharge  the 'surety, 
nor  will  failure  or  neglect  to  give  notice  to  the  surety  of  the 
principal's  defalcation  have  that  effect." '  Where  a  clerk  em- 
bezzled his  employer's  money,  and  the  employer  did  not  notify 
the  clerk's  surety  of  such  embezzlement  for  three  years,  it  was 
held  the  surety  was  not  thereby  discharged  from  liability  for 
such  embezzlement,  at  least  if  the  surety  was  acquainted  with 
the  circumstances  from  any  other  quarter,  and  if  the  employer 
did  not  industriously  conceal  it  from  him."  *  The  mere  negli- 
gence of  the  officers  of  a  bank  in  examining  or  checking  the 
accounts  of  a  clerk  or  cashier  does  not  amount  to  a  fraud  or 
concealment,  and  will  not  discharge  his  surety.^  If  the  presi- 
dent of  a  bank  gives  a  certificate  to  one  of  his  clerks  on  dis- 
missing him  from  service  expressing  his  satisfaction  with  the 
clerk's  good  conduct,  it  does  not  discharge  the  sureties  of  such 
clerk  who  have  not  been  prejudiced  thereby,  if  it  is  afterwards 

1  Atlantic   and   Pacific  Telegraph    Bank   v.  Lamkin,    E.    M.   Charlton 
Co.  V.  Barnes,  64  N.  Y.  385.  (Ga.),  39. 

2  Crane  v.  Newell,  3  Pick.  613.  *  Peel  v.  Tatlock,  1  Bos.  &  Pul.  419. 
'Pickering    v.    Day,    3    Houston        5 Black  v.  The  Ottoman  Bank,  15 

(Del),  474,  per  Gilpin,  C.  J. ;  Planters'    Moore's  Priv.  Coun.  Cas.  473 ;  Atlas 

Bank  v.  Brownell,  9  R.  L  168. 
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discovered  that  before  the  giving  of  such  certificate  the  clerk 
had  been  guilty  of  embezzlement.' 

§  424.  Same  continued. —  Where  the  employer  of  a  clerk  or 
other  agent  takes  from  another  a  bond  of  indemnity,  the  em- 
ployer is  held  to  impliedly  stipulate  that  he  wiU  not  knowingly 
retain  such  clerk  or  agent  in  his  employ  after  a  breach  of  the 
guaranty  justifying  his  discharge,  and  if  he  retains  him  after 
such  breach  the  surety  will  be  exonerated.^  Or  if  he  knows 
that  such  clerk  or  agent  has  begn  a  defaulter  and  knowingly 
holds  him  out  as  a  trustworthy  person,  he  can  have  no  recourse 
against  a  surety  or  guarantor  who  became  such  in  ignorance 
of  the  facts.'  An  agent  of  an  insurance  company  gave  bond 
to  the  company  conditioned  for  the  faithful  performance  of  his 
duties  as  agent.  The  by-laws  of  the  company  required  that 
agents  should  render  monthly  accounts  and  pay  over  balances 
due  the  company.  After  a  certain  time  the  agent's  indebted- 
ness to  the  company  increased  from  month  to  month  until 
it  exceeded  the  penal  sum  in  the  bond,  when  for  the  first 
time  the  sureties  were  notified.  Held,  they  were  not  dis- 
charged.* A  freight  and  ticket  agent  gave  bond  with  sureties. 
A  rule  of  the  company  was  that  he  should  settle  monthly, 
but  there  was  no  rule  that  freight  and  tickets  should  be  paid 
for  in  cash.  The  agent,  however,  gave  credit  for  freight, 
which  was  known  to  the  president  of  the  company.  He  did 
not  settle  his  accounts  promptly  and  the  deficit  continued 
until  he  was  discharged.  In  an  action  against  his  sureties, 
held,  they  were  not  released  from  liability  even  though  the 
company's  officers  had  knowledge  of  the  default,  and  of  which 
they  had  no  notice.' 

§  425.  When  surety  of  employee  of  corporation  not  dis- 
cliarged  because  by-laws  of  corporation  not  complied  witli. 
The  by-laws  of  a  corporation  requiring  accounts  or  statements 
from  an  employee  at  stated  periods,  or  providing  that  his  ac- 
counts or  the  affairs  of  the  corporation  shall  be  periodically 

1  Union  Bank  v.  Forstall,  6  La,  411 ;  Smith  v.  Josselyn,  40  Ohio  St. 
(Curry),  311.  409. 

2  Estate  of  Eapp  u  The  Phoenix  Ins.  iWatertown  Ins.  Co.  w  Simmons, 
Co.,  113  lU.  390.  131  Mass.  85. 

8  Dinsmore  v.  TidbaU,  34  Ohio  St.        »  Richmond  &  Petersburg  R.  R  Co. 

V.  Kasey,  30  Gratt.  (Va.)  318. 
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examined  by  other  officers  of  the  corporation,  are  generally 
held  to  be  no  part  of  the  contract  with  the  surety  of  such  em- 
ployee, and  if  such  by-laws  are  not  complied  with,  that  fact 
will  not  discharge  the  surety.  The  by-laws  are  directory 
merely,!  and  are  made  for  the  benefit  of  the  corporation,  and 
not  of  the  surety,  who  becomes  liable  because  of  his  confi- 
dence in  his  principal,  and  not  in  consequence  of  his  confidence 
in  the  other  officers  of  the  corporation.  Moreover,  if  the  sure- 
ties of  one  officer  of  a  corporation  could  be  relieved  from  lia- 
bility by  the  neglect  of  duty  of  other  officers  of  the  corpora- 
tion, the  corporation  would  be  deprived  of  all  remedy.^  Certain 
persons  were  sureties  for  the  repayment  by  weekly  instalments 
of  money  borrowed  by  P.  of  a  loan  society.  One  of  the  rules 
of  the  societj''  provided  "  that,  if  any  member  becomes  more 
than  four  Aveeks'  payments  in  arrear,  the  committee  immedi- 
ately inform  the  sureties  of  the  same,  and  have  power  to  in- 
stitute legal  proceedings  against  them."  P.  died,  being  more 
than  four  weeks'  payments  in  arrear,  but  no  application  was 
made  to  his  sureties  until  two  years  afterwards.  Held,  the 
sureties  were  liable.  The  court  said :  "  The  rule  is  a  mere 
statement  of  the  duty  of  the  committee,  and  is  not  obligatory 
on  them  as  between  the  society  and  the  sureties." '  The  rules 
of  a  railway  company  required  from  the  cashier  monthly  re- 
ports and  payments,  and  the  bond  of  the  cashier  and  his  sure- 
ties was  conditioned  that  he  should  faithfully  discharge  his 
duty  as  required  by  the  rules,  "  a  copy  of  which  he  acknowl- 
edged to  have  received."     The  cashier  neglected  to  account 

'  Watertown  Fire  Ins.  Co.  v.  Sim-  Morris  Canal  &  Banking  Co.  v.  Van 

mons,  131  Mass.  85.    The  rules  and  Vorst's  A(Jni'x,   1  Zab.  (N.  J.)  100 ; 

regulations  of  a  corporation,  made  Albany  Dutch  Church  v.  Yedder,  14 

for  the  government  of  the  conduct  of  Wend.  165 ;  Amherst  Bank  v.  Root, 

its  ofiScers,  held  not  to  become  terms  3  Met  (Mass.)  533 ;   Louisiana  State 

and  conditions  of  the  bonds  of  such  Bank  v.  Ledoux,   3  La,  Ann.   674 ; 

ofBcere  unless  such  intention  is  ex-  Mayor  v.  Blache,  3  La.  (Curry),  500 ; 

pressed  in  the  bond.    Richmond  &  Chewv.  EUingwood,  86  Mo.  360.    See 

Petersburg  R.  R  Co.  v,  Kasey,   30  application  of  the  above  principle  to 

Gratt("Va,)318.  In  Humboldt  Savings  the  liability  of  sureties  on  the  bond 

&  Loan  Society  v.  Wennerhold,  81  of  a  treasurer  of  a  building  and  loan 

Cal.  538,  it  is  held  that  such  by-laws  association  in  People's  Building  Ass'n 

enter  into  and  form  a  part  of  the  con-  v.  Wroth,  43  N.  J.  Law,  70. 
tract  of  suretyship.  •'' Price  v.  Pool,  3  HurL  &  Colt.  437, 

2  State   V.  Atherton,  40  Mo.  309;  per  Bramwell,  B. 
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and  pay  over  for  six  months,  when  he  was  dismissed,  and  the 
sureties  were  not  notified  of  his  default  for  three  months  after- 
wards. Meld,  the  sureties  were  liable  for  the  default.  The 
court  said  that  corporations  can  act  "  only  by  officers  and 
agents."  They  do  not  guaranty  to  the  sureties  of  one  officer 
the  fidelity  of  the  others.  The  rules  and  regulations  which 
they  may  establish  in  regard  to  periodical  payments  are  for 
their  own  security  and  not  for  the  benefit  of  the  sureties. 
.  .  .  "  They  (the  sureties)  undertake  that  he  (their  princi- 
pal) shall  be  honest  though  all  around  him  are  rogues.  Were 
the  rule  different,  by  a  conspiracy  between  the  officers  of  a 
bank  or  other  moneyed  institution  all  their  sureties  might  be 
discharged." '  So  it  is  held  no  defense  to  the  sureties  on  a  bank 
cashier's  bond  that  the  president  and  directors  failed  to  exam- 
ine the  bank  accounts  and  look  into  the  management  of  the 
cashier's  duties,  and  that  they  assumed  such  liability  on  the 
faith  that  this  would  be  done.^  The.  neglect  of  a  municipality 
to  proceed  against  its  tax  collector  as  required  by  law,  or  the 
by-laws  of  the  corporation,  held  not  to  release  the  sureties  on 
the  collector's  official  bond.' 

1  Pittsburg,  Ft.  Wayne  &  C.  E.  E.  Ct  D.  N.  J.),  16  Fed.  Rep.  4S3.    It  is 

Co.  V.  ShaefEer,  59  Pa.  St.  350,  per  held  no  defense  to  the  sureties  of  an 

Sharswood,  J.    To  same  effect,  see  insurance  agent  that  their  principal 

Phillips    V.    Bossard,    35    Fed.    Rep.  failed  to  comply  with  statutory  re- 

(Dist.  Ct.  I).  S.  C.)  99;  Richmond  &  quirements  regulating  the  conduct  of 

Petersburg  R  R.  Co.  v.  Kasey,   30  such  officers.    Manhattan  Ins.  Co.  v. 

Gratt.  (Va.)  218 ;  Watertown  Ins.  Co.  Ellis,  32  Ohio  St.  388. 

V.  Simmons,  131  Mass.  85.  3  Mayor  v.  Knight,   12  B.  J.  Lea 

2Frelinghuysen  v.  Baldwin  (Dist  (Tenn.),  700. 
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§  426.  Surety  discharged  pro  tanto  if  creditor  relinquish 
lien  on  property  of  principal  for  payment  of  the  deht. —  If 

the  creditor  has  a  surety  for  the  debt,  and  also  has  a  lien  on 
property  of  the  principal  for  the  security  of  the  same  debt, 
and  he  relinquishes  such  lien,  or  by  his  act  such  lien  is  ren- 
dered unavailable  for  the  payment  of  the  debt,  the  surety  is, 
to  the  extent  of  the  value  of  the  lien  thus  lost,  discharged 
from  liability.  This  rule  does  not  depend  upon  contract  be- 
tween the  surety  and  creditor,  but  results  from  equitable 
principles  inherent  in  the  relation  of  principal  and  surety.  It 
is  equitable  that  the  property  of  the  principal,  pledged  for  the 
payment  of  the  debt,  should  be  applied  to  that  purpose,  and  it 
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is  grossly  inequitable  that  in  such  case  the  property  should  be 
diverted  from  that  purpose,  and  the  debt  thrown  upon  a  mere 
surety.  Upon  obtaining  such  a  lien  the  creditor  becomes  a 
trustee  for  all  parties  concerned,  and  is  bound  to  apply  the 
property  to  the  purposes  of  the  trust.  When  such  lien  is  ac- 
quired after  the  surety  becomes  bound,  and  even  without  his 
knowledge,  the  rule  is  the  same.  The  surety  is  entitled,  upon 
paying  the  debt,  to  subrogation  to  all  the  securities  which  the 
creditor  may  have  at  any  tinqp  acquired  for  the  payment. 
thereof,  and  it  results  as  a  corollary  from  this  proposition, 
that  if  this  right  is  rendered  unavailing  by  the  act  of  the 
creditor,  the  surety  is  discharged  to  the  extent  that  he  is  in- 
jured.'  Where  a  creditor  has  released  a  security  to  the  benefit 


1  Willis  V.  Davis,  3  Minn.  17 ;  Cum- 
mings  V.  Little,  45  Me.  183 ;  Loop  v. 
Summers,  3  Eand.  (Va.)  511 ;  New 
Hampshire  Savings  Bank  v.  Colcord, 
15  N.  H.  119;  Armor  v.  Amis,  4  La. 
Ann.  193;  Wharton  v.  Buncan,  83 
Pa.  St.  40 ;  Ives  v.  Bank  of  Lansing- 
burg,  13  Mich.  361 ;  Kirkpatrick  v. 
Howk,  80  111.  133 ;  Finney's  Admrs'  v. 
Commonwealth,  1  Pen.  &  Watts  (Pa.), 
340 ;  Bonney  v.  Bonney,  39  Iowa,  448 ; 
Cherry  v.  Miller,  7  B.  J.  Lea  (Tenn.), 
305 ;  Hurd  v.  Spencer,  40  Vt.  ^81 ; 
Barrow  v.  Shields,  13  La.  Ann.  57; 
Strong  V.  Wooster,  6  Vt.  536 ;  Foss  v. 
City  of  Chicago,  34  111.  488 ;  Ameri- 
can Bank  v.  Baker,  4  Met.  (Mass.)  164 ; 
Eogers  v.  School  Ti-ustees,  46  ID.  438 ; 
Baker  v.  Briggs,  8  Pick.  133;  Holland 
V.  Johnson,  51  Ind.  346;  Pledge  v. 
Buss,  Johnson  (Eng.  Ch.),  663 ;  Guild 
V.  Butler,  137  Mass.  386 ;  Lucas  Co.  v. 
Roberts,  49  Iowa,  159;  Sample  v. 
Cochran,  83  Ind.  360 ;  Weik  v.  Pugh, 
93  Ind.  383 ;  Underbill  v.  Palmer,  10 
Daly  (N.  Y.  Com.  Pleas),  478 ;  Austin 
V.  Belknap,  54  Vt.  495 ;  Knighton  v. 
Curry,  63  Ala.  404 ;  Wasson  v.  Hod- 
sbire,  198  Ind.  36 ;  Sample  v.  Cochran, 
84  Ind.  594;  White's  Adm'r  v.  Life 
Ass'n  of  America,  63  Ala.  419 ;  Allen  v. 
0'Dona]d,33"Fed.  Rep.  573.  Contra,  as 


to  after-acquired  securities,  see  New- 
ton V.  Cborlton,  3  Drewry,  333.  Where 
lien  was  doubtful,  see  Crane  i). 
Stickles,  15  Vt.  353.  Where  defense 
was  set  up  at  law,  see  Shaw  v.  Mc- 
Farlane,  1  Ired.  Law  (N.  C.)  216. 
Where  the  creditor's  hold  on  prop- 
erty is  of  doubtful  validity,  and  is 
relinquished  by  way  of  compromise 
made  in  good  faith  and  the  proceeds 
applied  in  discharge  of  the  debt  pro 
tanto,  surety  held  not  discharged  in 
the  absence  of  a  showing  that  an  at- 
tempt to  subject  the  property  would 
have  resulted  more  favorably.  Bed- 
well  V.  Gephart,  67  Iowa,  44.  Mere 
passive  negligence  of  the  creditor  in 
collecting  the  debt  out  of  collateral 
securities  held  by  him,  held  not  to 
discharge  the  surety.  Wasson  v. 
Hodshire,  108  Ind.  26.  Neglect  on 
the  creditor's  part  to  obtain  possession 
of  property  for  security  which  might 
have  been  obtained  with  more  effort, 
held  not  to  discharge  surety,  as  the 
surrender  of  a  security  by  a  creditor  in 
order  to  discharge  the  surety  must  be 
a  surrender  of  property  actually  ac- 
quired. Otis  V.  Von  Storch,  15  R.  I. 
41.  As  to  when  sureties  are  released 
by  failure  of  a  trustee  to  hold  prop- 
erty  for  their    benefit,  see  Bixby 
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of  which  the  surety  is  entitled,  it  has  been  held  that  the 
burden  of  proving  the  value  of  the  thing  lost  is  on  the  cred- 
itor.i  And  where  a  judgment  against  the  principal  was 
discharged,  and  there  was  no  proof  as  to  its  value,  it  was 
presumed  to  be  of  its  face  value.  The  court  said :  "  It  is  right 
to  apply  the  general  rule  of  damages  that  when  the  amount 
is  made  incapable  of  estimation  by  the  act  of  the  wrong-doer, 
he  must  be  made  responsible  for  the  value  it  may  by  reason- 
able possibility  turn  out  to  be  of."'  If  the  surety  knows  a 
creditor  is  about  to  release  securities  on  which  he  has  a  right 
to  rely,  and  says  nothing,  the  fact  of  his  silence  will  not  pre- 
vent his  being  discharged  by  such  release,  as  in  such  case  he 
is  not  called  upon  to  speak.'  But  where  such  release  is  made 
at  the  instance  and  request  of  the  surety,  he  is  not  thereby 
discharged.* 

-%  427.  Instances  of  discharge  of  surety  hj  creditor  relin- 
ctuishing  lien  on  property  of  principal. —  In  a  leading  case 
upon  this  subject.  Law  became  the  surety  of  Tierney  for  his 
good  behavior  as  paymaster  of  the  East  India  Company.  Tier- 
ney died  solvent,  and  the  company  settled  with  his  legal  rep- 
resentatives, and  50,548  rupees  were  found  by  such  settlement 
to  be  due  the  representatives,  and  the  company  paid  that 
amount  to  them.    Afterwards  it  was  ascertained  that  Tierney 

V.  Barklie,  26  Hun  (N.  Y.),  275.    If  from  the  principal's  property  in  his 

the  holder   of  a  note  surrender  to  power,  fail  to  avail  himself  of  them 

the  maker   collateral  placed  in  his  the  surety  will  be  discharged.     Clom 

hands  by  the^  maker  as  indemnity,  v.  Derby  Coal  Co.,  98  Pa.  St.  433. 

the  surety  therein  is  held  discharged.  ^  Polak  v.  Everett,  Law  Rep.  1  Q.  B. 

In  re  Caton,  Ex'r  of  Berry,  14  B.  J.  Div.  669. 

Lea  (Tenn.),  408.  *  Pence  v.  Gale,  SO  Minn.  257.    This 

1  And  where  a  creditor  relinquished  on  the  principle  that  where  a  person 
a  lien  he  had  on  the  debtor's  property,  consents  to  the  doing  of  an  act  which 
it  was  held  the  burden  of  proof  was  would  not  have  been  done  but  for  his 
on  him,  in  a  suit  to  collect  the  debt  assent  thereto,  the  person  so  assent- 
from  the  surety,  to  show  that  the  ing  will  not  be  permitted  to  make  the 
surety  was  not  injured  by  such  re-  doing  of  it  a  matter  of  personal  ad- 
linquishment  Allen  v.  O'Donald  vantage  to  himself.  Brown  v.  Abbott, 
(Cir.  Ct.  B.  Oreg.),  23  Fed.  Eep.  573.  110  lU.  162.    In  this  case  the  guaran- 

2  Fielding  v.  Waterhouse,  8  Jones  &  tor  of  a  note  consented  to  the  release 
Spen.   (N.   Y.   Superior  Ct)  424,  per  of  a  trust    deed  also  securing  the 
Sedgv.'ick,  J.     See,    also,    Lewis   v.  same,  and  it  was  held  he  was  not 
Armstrong,  80  Ga.  402.    If  a  creditor,  thereby  released  from  liability, 
having    the    means    of   satisfaction 

40 


626  EFFECT   OF   CKEDITOE   KELEASING    SECUEITT.  [§  427. 

in  fact  died  indebted  to  the  company  in  96,857  rupees,  and  the 
company  by  duress  compelled  Law  to  pay  that  sum  upon  the 
eve  of  his  setting  out  from  India.  Upon  Law's  arrival  in  Eng- 
land he  filed  a  bill  against  the  company  to  recover  the  money. 
Meld,  he  was  entitled  to  recover  at  least  to  the  extent  of  the 
50,548,  as  paying  the  principal  that  sum  discharged  the  surety 
for  so  much.  The  court  said :  "  JSTothing  is  more  clear  than 
whether  that  was  done  with  the  consent  and  by  the  orders  of 
the  company  or  not,  but  ignor%ntly  by  their  officers,  it  was,  as 
to  the  two  sureties,  a  complete  discharge.  It  cannot  be  con- 
tended, upon  any  principle  that  prevails  with  regard  to  prin- 
cipal and  surety,  that  where  the  principal  has  left  a  sufficient 
fund  in  the  hands  of  the  obligee,  and  he  thinks  fit,  instead  of 
retaining  it  in  his  hands,  to  pay  it  back  to  the  principal,  the 
surety  can  never  be  called  upon.  This  payment,  therefore,  or 
permitting  that  part  of  the  assets  to  be  paid  back  to  the  admin- 
istrator of  the  principal  by  the  officers  of  the  company,  whether 
with  their  consent  or  ignorantly,  is  a  complete  discharge  of 
the  two  sureties."  ^  A.  bought  of  B.  ten  slaves  for  $6,750,  for 
which  he  gave  his  note,  vfith  C.  as  accommodation  indorser. 
Afterwards  B.  repurchased  of  A.  nine  of  the  slaves  for  $4,675, 
and  it  was  held  that  he  thereby  deprived  C.  of  the  right  of 
subrogation  to  the  vendor's  lien  on  the  slaves,  and  discharged 
him.  The  court  said :  "  It  is  clear  that  the  defendant  was  an 
accommodation  indorser,  and  as  such  merely  a  surety  for  the 
maker.  It  is  equally  clear  that,  by  the  law  of  suretyship,  thei'e 
is  a  privity  between  the  surety  of  a  debtor  and  the  creditor 
vfhich  compels  the  latter  to  preserve  all  his  rights  against  the 
debtor  unimpaired  when  he  intends  to  look  to  the  surety  foi* 
payment.  This  obligation  on  the  part  of  the  creditor  is  a 
corollary  of  the  right  of  subrogation,  which  the  law  has  es- 
tablished in  favor  of  the  surety  who  pays  the  debt  of  his  prin- 
cipal. If  the  creditor  fails  to  comply  with  this  obligation,  or 
does  any  act  which  destroys  or  impairs  this  right  of  subroga^ 
tion  to  his  mortgages  or  privileges,  he  thereby  releases  the 
surety."  ^    A  note,  without  surety,  for  $3,000  was  secured  by 

1  Per  master  of  the  rolls  in  Law  u  per  Morp^,  J.  Holding  that  the 
The  East  India  Company,  4  Vesey,  surety  is  not  discharged  by  the  sur- 
834.  render  of  an  equitable  vendor's  lien 

2  Herf  ord  v.  Chase,  1  Rob.  (La.)  312,  on    real    estate,    see   Woodward   v. 
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chattel  mortgage  on  property  of  the  maker.  When  it  came 
due,  the  creditor  advanced  the  principal  $500  more,  and  a  new 
note  for  $3,500,  with  surety,  was  given,  the  creditor  telling 
the  surety  when  he  signed  that  the  chattel  mortgage  should 
stand  security  for  the  new  note.  Afterwards  the  creditor  re- 
leased the  mortgaged  property,  and  it  was  held  that  the  surety 
was  thereby  discharged.'  A.  agreed  to  furnish  material  and 
erect  a  building  for  B.,  and  B.  agreed  to  pay  A.  various  speci- 
fied sums  at  particular  stages  in  the  progress  of  the  work,  the 
remainder  to  be  paid  sixty  days  after  the  completion  of  the 
building  and  its  acceptance  by  B.  Upon  this  contract  C.  be- 
came the  surety  of  A.  The  building  was  completed  by  A.  and 
accepted  by  B.,  and,  although  B.  received  notice  before  the 
completion  of  the  building  of  the  filing  of  various  mechanics' 
lien  suits  thereon,  yet  he  paid  the  contract  price  to  A.  before 
he  was  bound  by  the  contract  to  pay  the  same.  B.  afterwards 
had  to  pay  the  liens,  and  sued  C.  on  the  contract,  but  it  was 
held  he  could  not  recover,  as  he  had  released  C.  by  paying  A.^ 
"Where  a  creditor  held  as  collateral  security  the  lease  of  a  farm 
and  live  stock  to  have  and  hold  possession  of  all  the  wool  and 
farm  products  until  the  debt  was  paid,  it  was  held  that  the 
surety  for  the  debt  was  discharged  upon  the  relinquishing  of 
such  security." 

§  428.  Instances  of  discharge  of  surety  Iby  creditor  ren- 
dering unavailing  lien  on  property  of  principal.—  A  princi- 
pal and  two  sureties  signed  a  note  for  $314.  After  the  note 
fell  due  the  creditor,  by  the  assistance  of  the  sureties,  induced 
the  principal  to  give  a  chattel  mortgage  to  secure  the  note  on 
property  worth  at  least  $400.  "When  the  mortgage  became 
due  the  creditor  took  possession  of  the  mortgaged  property 
and  sold  it  for  $31  to  a  party  he  employed  to  bid  for  him. 
This  amount  he  credited  on  the  note  and  long  afterwards  sued 
the  sureties.  Held,  that  by  wasting  the  property  he  had  dis- 
charged the  sureties  and  could  not  recover.  The  court  said : 
"  It  is  a  well-established  rule  of  equity  jurisprudence  that 
where  a  creditor  procures  further  security  by  the  pledge  of 

Clegge,  8  Ala.  317.    But  this  seems  to  also,  involving  the  same  principle, 

be  a  very  questionable  case.  Eyan  v.  Morton,  65  Tex.  258. 

'  Port  V.  Bobbins,  35  Iowa,  208.  ^  Brown    &   Co.    v.  Rathbum,    10 

,  2  Taylor  v.  Jeter,  23  Mo.  244.    See,  Oreg.  158. 
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property  he  becomes  a  trustee  as  to  that  property  for  the  sure- 
ties for  the  payment  of  the  debt.  By  his  taking  a  mortgage 
or  other  pledge  it  inures  to  the  benefit  of  the  sureties  as  well 
as  to  the  creditor.  In  such  case  they  haye  the  right  to  dis- 
charge the  debt  and  compel  the  creditor  to  transfer  the  mort- 
gage or  pledge  to  them  for  their  indemnity.  Where  additional 
security  is  taken,  it  is  regarded  as  an  indemnity  to  both  cred- 
itor and  the  sureties,  and  any  waste  or  misapplication  of  the- 
pledge  operates  as  a  release  ^o  the  sureties  to  the  extent  of 
the  waste  or  misapplication.  "Where  the  creditor  receives 
such  a  pledge  he  becomes  a  trustee  for  the  sureties  and  is 
bound  to  observe  the  duties  that  relation  imposes  as  to  the 
trust  property."  '  Where  the  creditor  wilfully  caused  prop- 
erty mortgaged  by  the  principal  for  the  payment  of  the  debt 
to  be  sold  for  much  less  than  it  was  worth,  it  was  held  that 
the  surety  was  discharged  to  the  extent  of  the  true  value  of 
the  property.^  But  where  property  so  mortgaged  was  sold 
under  order  of  the  court  and  bid  in  by  the  creditor  for  less 
than  its  value,  and  afterwards  sold  by  him  for  much  more  than 
he  bid  it  in  for,  it  was  held  that  in  the  absence  of  fraud  or 
improper  practice  he  was  not  obliged  to  account  to  the  surety 
for  more  than  the  sum  for  which  he  bid  the  property  in.* 
Judgment  was  recovered  against  principal  and  surety,  which 
was  a  lien  on  a  slave  of  the  principal  then  in  the  hands  of  the 
surety.  Execution  was  issued,  but  was  "  held  up  "  by  order 
of  the  creditor.  The  principal  then  gave  the  creditor  a  mort- 
gage on  his  personal  property,  including  the  slave  above  men- 
tioned, to  secure  another  debt.  The  creditor  afterwards  took 
possession  of  the  slave  and  sold  it,  and  it  was  removed  from 

1  Phares  v.  Barbour,  49  IlL  370,  per  the  loss  actually  sustained.  Hall  v^ 
Walker,  J.  Where  a  creditor  re-  Hoxsey,  84  111.  616. 
ceives  notes,  mortgages  or  property  2  Everly  v.  Rice,  20  Pa.  St  297.  Re- 
in pledge  for  a  debt,  they  are  re-  lease  by  a  creditor  of  part  of  the 
garded  as  an  indemnity  to  the  cred-  land  mortgaged  'to  him  as  security 
itor  and  to  the  surety  of  the  debtor,  for  payment  of  a  bond  does  not  dis- 
and  the  surety  will  have  the  right  to  charge  a  surety  on  the  bond,  though 
exact  of  the  creditor  proper  care  and  made  without  his  consent,  if  the  re- 
diUgence  in  the  management  and  mainder  of  the  land  is  sufficient  to 
collection  of  such  collateral  security,  indemnify  him  against  loss.  Saline 
and  any  waste  or  misapplication  of  Co.  v.  Bine,  65  Mo.  63 ;  Lafayette  Ca 
the  collaterals  wUl  operate  as  a  re-  v.  Hixon,  69  Mo.  581. 
lease  of  the  surety  to  the  amount  of  3  Brown  v.  Gibbons,  37  Ibwa,  654 
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the  state.  Held,  the  surety  was  discharged  to  the  extent  of 
the  value  of  the  slave.^  Where  the  creditor  makes  an  agree- 
ment bv  which  a  security  is  rendered  valueless  to  a  surety, 
who  is  entitled  to  be  subrogated  in  respect  thereto,  the  surety 
who  has  paid  the  creditor  after  a  judgment  has  been  obtained 
against  him,  in  ignorance  of  such  agreement,  is  entitled  to  re- 
cover from  the  creditor  the  amount  of  the  defeated  security.' 
§  429.  When  surety  wholly  discharged  by  creditor  re- 
linquishing security  for  deht. —  When  by  the  act  of  the 
creditor  the  surety  has  been  deprived  of  the  benefit  of  a  fund 
for  the  payment  of  the  debt,  and  the  contract  by  which  the 
surety  is  bound  is  not  changed,  he  is  only  discharged  to  the 
extent  that  he  is  injured,  as  in  such  case  it  is  the  fact  that  he 
is  injured  which  entitles  him  to  the  discharge.  But  where  the 
creditor  relinquishes  a  security  for  the  debt,  and  thereby  ma- 
terially alters  the  contract,  the  surety  is  wholly  discharged, 
whether  he  is  injured  or  benefited,  because  in  such  case  it  is 
no  longer  his  contract.  Thus  A.  agreed  to  redeem  certain 
shares  for  6,000Z.  within  twelve  months,  and  B.  became  his 
surety.  A.  at  the  same  time  transferred  to  the  creditor  cer- 
tain book  accounts,  amounting  to  8,000?.,  with  the  understand- 
ing that  they  should  be  collected,  and  one-half  the  amount 
collected  should  go  as  payment  on  the  6,000?.  Afterwards 
the  creditors,  for  an  equivalent  in  shares  and  cash,  released  to 

A.  their  interest  in  the  book  accounts.     Meld,  this  discharged 

B.  altogether  from  his  obligation,  even  though  the  book  ac- 
counts would  only  have  paid  4,000?.  of  the  6,000Z.  if  they 
had  all  been  collected.  This  was  put  upon  the  ground  that 
the  contract  for  which  the  surety  became  responsible  had  been 
changed,  and  he  was  thereby  wholly  discharged,  the  same  as 
if  time  had  been  given,  or  any  other  material  alteration  in  the 
original  contract  had  been  made.' 

1  MoMullen  v.  Hinkle,  39  Miss.  142.  see  Lord  Haberton  v.  Bennett,  Beatty, 
For  a  case  holding  surety  discharged  386 ;  Watts  v.  Shuttleworth,  7  HuiL 
by  creditor  relinquishing  security  for  &  Nor.  353.  For  miscellaneous  cases 
the  debt,  see  Henderson,  Adm'r,  v.  further  illustrating  liability  of  surety 
Huey,  45  Ala.  375.  where  creditor  misapplies  or  rehn- 

2  Cheater  v.  Bank  of  Kingston,  16  quishes  security,  see  Rosborough  v. 
N.  Y.  336.  McAleley,10Rich.(S.  C.)335;Hutch- 

3  Polak  V.  Everett,  Law  Eep.  1  inson  v.  Woodwell,  107  Pa.  St.  509 ; 
Q.  B.    Div.   699.     To   similar  effect,  Finney  v.  Condon,  86  ID.  78. 


630  EFFECT    OF   CREDITOE   RELEASING    SECUKITY.  [§  430. 

§  430.  Creditor  must  have  a  lien  on  the  property  released 
in  order  to  discharge  surety. —  In  order  that  a  surety  may 
be  discharged  by  the  act  of  the  creditor  in  rehnquishing  prop- 
erty in  his  possession  belonging  to  the  principal  he  must  have 
some  lien  on  or  interest  in  the  property,  so  that  it  is  charged 
vt^ith  a  trust  in  favor  of  the  surety.  If  he  have  no  such  lien 
or  interest,  and  is  not  chargeable  as  trustee,  he  is  under  no 
more  legal  obligation  to  retain  the  property  than  he  v^^ould  be 
to  take  any  other  step  for  the  collection  of  the  debt ;  and  it  is 
settled  that  the  mere  passive  delay  or  inactivity  of  the  cred- 
itor, where  he  is  not  chargeable  as  trustee,  will  not  discharge 
the  surety.  Thus,  the  plaintifp  held  a  promissory  note,  in- 
dorsed by  the  defendant  for  the  accommodation  of  the  mak- 
ers, who  were  insolvent.  A  firm  of  which  the  plaintiff  was  a 
member  owed  the  makers  a  larger  sum  than  the  amount  of 
the  note,  against  which,  if  sued,  they  could  by  statute  have 
set  off  the  claim  held  by  the  plaintiff.  The  firm,  with  a  full 
knowledge  of  the  facts,  paid  the  makers  the  amount  due  them. 
MdcL,  the  indorser  was  not  discharged  thereby.  The  court 
said  that  the  creditor  must  part"  with  no  security  for  the  pay- 
ment of  the  debt ;  but  the  security  must  be  "  a  mortgage, 
pledge  or  lien  —  some  right  or  interest  in  the  property  which 
the  creditor  can  hold  in  trust  for  the  surety,  and  to  which  the 
surety,  if  he  pay  the  debt,  can  be  subrogated ;  and  the  right 
to  apply  or  hold  must  exist  and  be  absolute."  The  plaintiff  in 
this  case  had  no  lien,  and  the  indorser  had  no  more  right  to 
insist  that  the  set-off  should  be  made  than  to  insist  that  the 
plaintiff  "  should  do  any  other  act  to  secure  or  enforce  pay- 
ment." ^  A  creditor  held  a  judgment  against  principal  and 
surety,  and,  while  it  was  in  force,  hired  the  principal  to  re- 
move some  slaves  for  him,  and  paid  the  principal  for  his  serv- 
ices. Held,  no  lien  was  released,  and  the  surety  was  not 
discharged.''  A.  agreed  to  build  a  house  for  B.  for  $13,000, 
and  was  to  be  paid  when  the  building  was  completed.  After- 
ward A.  borroAved  $700  from  B.,  and  gave  his  note  for  it  with 
surety.  Afterwards  B.  paid  A.  more  than  $4,000  on  the  con- 
tract, which  A.  never  completed.  Held,  the  surety  on  the  note 
was  not  discharged  because  B.  paid  A.  the  $4,000  when  he  was 

1  Glazier  u  Douglass,  32  Conn.  393,  '  2  HoUingsworth  v.  Tanner,  44  Ga. 
per  Butler,  J.  11. 
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not  obliged  to  do  so.  The  court  said  that  the  contract  to 
build  the  house  had  nothing  to  do  with  the  note,  and  no  lien 
for  the  payment  of  the  note  had  been  relinquished,  and  pro- 
ceeded :  "  I  think  the  surety,  in  order  to  claim  a  discharge, 
must  have  some  connection  or  privity  vrith  the  money  paid 
over  or  security  parted  from,  and  I  perceive  none  here.  It 
would  embarrass  the  affairs  of  men  too  much  for  the  practical 
purposes  of  life  and  of  business,  to  say  that  one  holding  a  note 
on  two  should  not  voluntarily  pay  a  note  due  by  him  to  one 
of  them,  and  that  is  substantially  this  case."  '  A  party  gave 
his  note  with  an  indorser  for  certain  stock  of  a  fire  insurance 
company,  the  charter  of  which  provided  that  it  might  at  its 
option  prohibit  the  transfer  of  the  stock,  and  retain  the  divi- 
dends of  any  stockholder  who  was  indebted  to  it.  The  prin- 
cipal sold  his  stock,  and  it  was  transferred  on  the  books  of  the 
company  without  the  note  being  paid,  and  it  was  held  the 
surety  was  not  thereby  discharged.  The  court  said  that,  when- 
ever the  creditor  has  the  means  of  satisfaction  in  his  hands, 
and  chooses  not  to,  and  does  not,  retain  it,  he  discharges  the 
surety;  but  the  "means  of  satisfaction  in  his  hands"  means 
that  "  there  must  be  a  lien  in  his  favor  on  the  property  in  his 
hands  conferred  by  law  or  the  owner."  ^  The  surety  on  a 
negotiable  note  which  was  not  due  became  insolvent,  and  the 
creditor  applied  to  the  principal  to  get  other  security,  which 
the  principal  furnished  by  giving  a  mortgage  on  real  estate 
sufficient  to  secure  the  note.  At  the  time  the  mortgage  was 
given  it  was  agreed  between  the  principal  and  creditor  that  it 
should  be  released  upon  the  principal  getting  another  satis- 
factory indorser  on  the  note.  Afterwards,  and  before  the 
note  became  due,  the  principal  procured  another  and  respon- 
sible indorser,  who  indorsed  his  name  after  that  of  the  surety, 
and  the  creditor  thereupon  released  the  mortgage.  Held,  the 
creditor  was  not  thereby  discharged,  as  the  creditor  had  no 
right  to  retain  the  mortgage  after  the  indorser  had  been  pro- 
cured.^   It  has  been  held  that  a  surety  for  a  bankrupt  is  not 

iBeaubien  v.  Stoney,  Speer's  Eq.  that     this    definition    of   the   term 

(S.  C.)  508.  "  means  of  satisfaction  "  is  too  nar- 

2Perrine  v.  Firemen's  Ins.  Co.,  33  row. 

Ala.  575,  per  Phelan,  J.  In  Knighton  3  Pearl  Street  Congregational  So- 

V.  Curry,  63  Ala.  404, 409,  it  is  held  ciety  v.  Imlay;  S3  Conn.  10. 
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discharged  by  the  creditor  signing  the  bankrupt's  certificate, 
even  after  notice  from  the  surety  not  to  do  so.' 

§  431.  Instances  where  surety  not  discharged  by  creditor 
releasing  property  of  principal. —  If  the  release  of  the  prop- 
erty of  the  principal  does  not  have  the  effect  of  changing  the 
contract  and  does  not  injure  the  surety,  his  liability  is  not  af- 
fected thereby.  Thus,  a  creditor  having  a  judgment  against 
principal  and  surety,  which  was  a  lien  on  real  estate  of  the 
principal,  agreed  to  release  part»of  such  real  estate  in  order  to 
make  a  title  to  one  who  purchased  it  for  its  fuU  value,  upon 
condition  that  the  purchase  money  should  be  applied  to  the 
extinguishment  of  a  mortgage  which  was  a  prior  lien  upon  the 
whole  estate.  Such  application  of  the  money  wa-s  made  and 
the  remainder  of  the  real  estate  released  from  the  lien  of  the 
mortgage.  Held,  the  surety  was  not  discharged,  as  the  release 
of  the  land  bettered  his  condition  rather  than  otherwise.^ 
After  a  surety  became  liable  the  creditor  obtained  from  the 
principal  a  policy  of  insurance  on  his  life  as  a  security  for  the 
debt.  The  principal  became  bankrupt,  and  the  creditor  sur- 
rendered the  life  policy  upon  receiving  from  the  office  from 
which  it  was  issued  its  then  value.  Held,  the  surety  was  not 
discharged,  as  it  was  doubtful  whether  the  policy  would  have 
been  kept  up,  and  to  have  kept  it  up  would  have  been  a  spec- 
ulation which  might  have  turned,  out  unfavorably  for  the 
surety.'  If  the  security  is  worthless  when  given  by  the  prin- 
cipal, or  afterwards,  without  fault  on  the  part  of  the  creditor, 
becomes  worthless,  this  does  not  discharge  the  surety.*    If  a 

1  Browne  v.  Carr,  7  Bing.  508 ;  Id,  to  her  husband's  discharge  in  bank- 
5  Moore  &  Payne,  497 ;  Guild  v.  But-  ruptcy  held  no  defense.  Clark  v. 
ler,  5  The  Reporter,  15.  So  where  a  Clark,  86  Mo.  114.  To  the  effect 
creditor  took  part  in  an  arrangement  that  the  creditor  may,  without  dis- 
with  the  principal  in  the  bankruptcy  charging  the  surety,  purchase  prop- 
court  whereby  the  principal  was  to  erty  of  the  principal  and  pay  him 
pay  in  certain  instalments,  it  was  for  it  before  the  note  upon  which 
held  not  such  an  extension  of  time  the  surety  is  liable  becomes  due,  see 
as  discharged  the  surety.  Provincial  Higdon  v.  Bailey,  26  Ga.  436. 
Bank  v.  Cussen,  Law  Rep.,  Irish  (18  2  Neff's  Appeal,  9  Watts  &  Serg. 
Q.  B.,  O.  P.  and  Ex.  Div.),  383.    So  a  (Pa.)  36. 

surety  for  a   bankrupt   is  not  dis-  3  Coates  v.  Coates,  33  Beavan,  249. 

charged  from  liability  on  a  note  exe-  *  Hardwick  v.  Wright,  35  Beavan, 

cuted  by  the  bankrupt  to  his  wife ;  133. 
and  the  fact  that  the  wife  assented 
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creditor  release  from  the  operation  of  a  judgment  lands  in 
which  it  is  thought  the  principal  may  have  some  contingent 
interest,  in  order  to  relieve  the  premises  from  a  possible  cloud 
arising  therefrom,  this  does  not  exonerate  the  surety  where  it 
is  shown  that  the  principal  has  in  fact  no  interest  in  the  lands 
so  released,  and  that  the  judgment  was  in  consequence  no  lien 
upon  such  lands.^  "Where  a  mortgage  was  given  by  a  princi- 
pal to  secure  seven  bonds,  one  of  which  was  assigned  to  a  third 
partj^,  and  the  holder  of  the  other  six  released  the  mortgage, 
it  was  held  that  the  surety  on  the  assigned  bond  was  not 
thereby  released  from  liability  on  such  bond.  The  assignee 
had  done  nothing  to  prejudice  the  surety's  rights,  and  it  was 
questionable  whether  the  holder  of  the  six  bonds  could  release 
the  mortgage  as  to  the  assigned  bond.^  Principal  and  surety 
signed  a  bond  and  the  principal  gave  a  mortgage  to  secure  it. 
Afterwards  the  principal  agreed  to  give  the  creditor  a  differ- 
ent security,  and  the  creditor  delivered  up  the  mortgage  and 
agreed  to,  but  did  not,  deliver  up  the  bond.  The  principal 
died  and  the  creditor  sued  the  surety,  who  filed  a  bill  to  have 
the  bond  delivered  up.  Held,  he  was  not  entitled  to  relief  in 
equity.  The  court  said :  "  Here  the  defendant  was  shipwrecked 
and  had  this  plank  to  save  him,  and  .  .  .  (the  court)  would 
not  take  this  from  under  him  to  let  him  sink  and  make  him 
lose  his  debt."  '  The  lessor  of  premises  refused  the  offer  of 
the  lessees  to  allow  him  to  collect  rent  from  the  under-tenants 
of  the  premises  and  apply  it  on  the  accruing  rent  without  no- 
tifying the  sureties  of  the  lessees  of  such  offer.  Held,  the 
sureties  were  not  thereby  discharged,  as  the  lessor  was  under 
no  obligation  to  undertake  the  collection  of  the  rent  from  the 
under-tenants.*    A  judgment  was  recovered  against  principal 

1  Blydenburgh     v.     Bingham,    38  that  the  creditor  had  done  any  posi- 

N.   Y.    371.    To    similar  effect,  see  tive  act  affecting  injuriously  bis  in- 

Lilly  V.  Eoberts,  58  Ga.  363 ;  Adams  terest,  though  he  attended  a  meeting 

XL  Logan,  27  Gratt.  (Va.)  301.  of  the  creditors  called  to  determine 

2Muller    V.    Wadlington,    5  Eich.  whether    an   agent    should    be   ap- 

N.  S.  (S.  C.)  343.    So  when  the  prin-  pointed.    Jackson    u     Patrick,     10 

dlpal  debtor  made  an  assignment  of  Rich.  (S.  C.)  197. 

his  estate  for  the  benefit  of  his  cred-  ^  Puref oy  v.  Jones,  Freeman's  Ch. 

itors,  a  surety  for  one  of  the  debts  44,  per  Finch,  C. 

secured  by  the  assignment  was  held  ^  Ducker  v.  Rapp,  9  Jones  &  Spen- 

not  discharged,  there  being  no  proof  cer  (N.  Y.),  235. 
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and  surety,  which,  became  a  lien  on  real  estate  of  the  principaL 
Afterwards  the  creditor  brought  suit  on  the  judgment  against 
both  principal  and  surety,  and  judgment  was  had  against  the 
principal  and  the  case  was  continued  as  to  the  surety.  The 
surety  then  filed  an  amended  answer,  setting  up  that  by  the 
last  judgment  the  hen  of  the  first  had  been  lost  and  other  liens 
had  intervened,  but  it  was  held  to  be  no  defense.  The  court 
said  that  when  the  surety  assumed  his  obligation  he  knew  that 
the  remedies  provided  by  law  might  be  enforced.  If,  in  the 
second  suit,  judgment  had  been  rendered  against  the  principal 
and  surety  at  the  same  time,  the  surety  could  not  have  set  up 
the  defense,  because  it  would  not  then  have  existed,  and  the 
effect  of  the  second  judgment  would  have  been  the  same.  The 
surety  was  not,  therefore,  prejudiced.'  Appellants  having  be- 
come sureties  on  the  faith  of  a  mortgage  granted  by  the  prin- 
cipal debtor  to  his  creditor,  were  held  not  discharged  from 
liability  because  the  creditor  had,  without  notice  to  them,  sold 
parts  of  the  mortgaged  property  and  thereby  deprived  them 
of  a  security  upon  which  they  relied  for  protection.^ 

§  432.  Wlien  surety  discliarged  if  bank  does  not  retain 
debt  dne  it  out  of  deposit  of  principal. —  Principal  and  surety 
were  indebted  to  a  bank  on  a  note  which  was  due.  The  prin- 
cipal deposited  with  the  bank  more  than  the  amount  of  the 
note,  upon  the  express  agreement  that  he  should  buy  cattle 
and  check  against  this  money  to  pay  for  them,  and  that  the 
checks  should  be  paid.  This  was  done,  and  the  surety  claimed 
to  be  discharged  because  the  bank,  having  money  enough  in 
its  possession  to  pay  the  note,  had  not  kept  it.  Held,  the 
surety  was  not  discharged,  because  the  money  having  been 
deposited  under  a  special  agreement,  the  bank  had  no  lien  on 
it,  and  could  not  divert  it  from  the  purpose  agreed  upon.'  In 
this  case  the  deposit  was  special ;  but  where  the  principal  has 
a  general  balance  at  a  bank  after  a  debt  to  the  bank  is  due, 

1  Perry  v.  Saunders,  36  Iowa,  427.  ponset  Bank  v.  Leland,  5  Met  (Mass.) 

■2  Taylor    v.  Bank  of  New  South  259.    In  Commercial  National  Bank 

Wales,  Law  Rep.  (11  App.  Cases),  596.  v.  Proctor,  it  is  held  that  a  bank  has 

'Wilson  V.   Dawson,  52  Ind.  513.  no  power  to  retain  the  money  of  a 

To  similar  effect,  with  reference  to  depositor  to  meet  a  note,  the  payment 

lien  on  a  note  when  it  is  deposited  in  of   which  he   has   guarantied,   and 

a  bank  for  a  special  purpose,  see  Ne-  which  is  not  duft    98  IlL  558. 
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the  authorities  differ  as  to  the  duty  of  the  bank  to  retain  the 
amount  of  the  debt.  Thus  principal  and  surety  were  Hable  on 
a  bill  of  exchange  held  by  a  bank.  When  the  bill  became 
due,  and  for  a  long  time  thereafter,  the  principal  had  money 
in  the  bank  where  he  deposited  and  drew  out  money  from 
time  to  time,  and  at  one  time,  after  the  bill  was  due,  a  balance 
was  struck  between  the  bank  and  the  principal,  and  he  had 
more  than  enough  money  in  the  bank  to  pay  the  bill.  Held, 
the  surety  was  not  discharged  by  the  failure  of  the  bank  to 
retain  the  money  to  pay  the  bill.  The  court  said  that  mere 
delay  would  not  discharge  the  surety,  and  if  the  bank  was 
under  no  obligation  to  sue,  it  was  under  no  "  obligation  to 
violate  the  terms  on  which  the  money  was  obviously  placed 
in  the  bank,  and  apply  it  to  the  paj'-ment  of  the  bill  for  the 
benefit  of  the  indorsers."  The  money  was  placed  in  the  bank 
for  the  payment  of  the  checks  of  depositors,  and  the  failure  of 
the  bank  to  retain  it  "  was  no  more  to  the  prejudice  of  the 
indorsers  than  their  forbearing  to  sue  the  principal."  "^  In  a 
case  where  precisely  the  opposite  doctrine  was  held,  the  court 
said :  "  Upon  what  principle  of  justice  can  such  a  creditor  in 
a  court  of  equity  claim  to  hold  the  surety  bound,  after  the 
debt  had  been  in  point  of  fact  paid,  if  the  creditor  had  elected 
to  say  so,  or  to  so  consider  it.  The  creditor  could  have  set 
off  the  debt  and  charged  it  in  the  account,  and,  having  the 
power,  was  it  not  his  duty  to  do  so  in  justice  to  the  surety?"^ 
§  433.  When  surety  not  discharged  by  creditor  releasing 
principal  from  imprisonment. —  As  a  general  rule,  the  surety 
is  not  discharged  by  the  mere  fact  that  the  creditor  releases 
the  principal  for  imprisonment  on  account  of  the  debt,  unless 
he  is  injured  thereby.  The  body  of  a  principal  was  taken  on 
final  process,  and  he  was  about  to  be  committed  to  jail,  but 
was,  by  the  advice  and  consent  of  a  guarantor  of  the  debt,  re- 
leased from  custody.  Held,  that  while  the  discharge  was  a 
technical  satisfaction  of  the  debt,  as  between  the  principal  and 
creditor,  yet  it  was  not  a  payment  in  fact,  and  did  not  dis- 

1  Martin  u  Mechanics'  Bank,  6  Harr.  s  McDowell  v.  Bank,  1  HaiT.  (Del.) 

&  Johns.  (Md.)  235,  per  Buchanan,  J.  369,  per  Black,  J.     See,  also,  Voss  v. 

To  the  same  point,  see  The  Second  German- American  Bank,  83  111.  599. 
National  Bank  of  Lafayette  v.  Hill, 
76  Ind.  323. 
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charge  the  guarantor.  "  The  terms  of  the  guaranty  are  that 
the  note  shall  be  paid,  and  nothing  short  of  actual  payment, 
or  some  act  or  neglect  of  the  creditor,  by  which  the  guarantor 
is  prejudiced,  will  discharge  the  liability." '  A  surety  is  not 
discharged  by  the  mere  acceptance  by  the  obligee  of  a  common 
appearance,  where  the  principal  has  been  arrested  at  the  suit 
of  the  obligee,  and  where,  in  consequence  of  the  release  of  the 
principal  from  imprisonment,  he  assigns  all  his  property  to 
the  obligee  for  the  payment  of  <the  obhgation,  audit  is  applied 
to  that  purpose.  If  the  principal  had  gone  to  jail,  and  been 
discharged  under  the  insolvent  act,  the  property  would  have 
been  divided  among  his  creditors,  and  less  would  have  gone  to 
the  payment  of  the  obligation  than  was  realized  for  that  pur- 
pose. The  surety  was  therefore  benefited,  and  not  injured.* 
The  body  of  the  principal  in  a  bond  having  been  taken  on 
final  process,  the  creditor,  with  the  principal's  consent,  dis- 
charged him  from  custody  under  the  provisions  of  a  statute 
which  authorized  a  plaintiff  to  discharge,  with  his  consept,  a 
debtor  in  custody  under  a  ca.  sa.,  without  weakening  the 
force  of  the  judgment,  or  impairing  the  right  to  a.Jl.  fa.  or  a 
subsequent  ca.  sa.  Meld,  the  surety  had  not  been  in  any  man- 
ner injured,  and  was  not  discharged.'  A  special  act  of  con- 
gress released  a  principal  from  imprisonment  upon  his  assigning 
aU.  his  estate  to  the  United  States,  for  the  security  of  the  debt 
upon  which  he  was  imprisoned,  and  also  proAnded  that  any 
estate  which  he  might  afterwards  acquire  might  be  taken  the 
same  as  if  he  had  not  been  released.  Seld,  the  surety  was 
not  discharged.  The  court  said:  "That  the  same  rules  of 
contract  are  applicable  where  the  sovereign  is  a  party,  as  be- 
tween individuals,  is  admitted;  but  the  right  of  the  sovereign 
to  discharge  the  debtor  from  imprisonment  without  releasing 
he  debt  is  clear.  And  how  can  such  a  release  discharge  the 
ourety  ?  .  .  .  The  recourse  of  the  government  against  the 
property  of  .  .  .  (the  principal)  still  remains  unimpaired ; 
consequently  the  judgment  remains  unsatisfied,  and  no  act  has 
been  done  to  the  prejudice  of  the  surety."  * 

1  Terrell  v.  Smith,  8  Comi.  436,  per  s  Treasurers  v.  Johnson,  4  McCord, 

Bissell,  J.  Law  (S.  C),  458. 

2Comin'rs  Berks    Ckx    v.  Ross,    3  <  Hunter  v.  United  States,  5  Pet 

Binney  (Pa),  520.  173,  per  McLean,  J.    To  similar  eiSecti 
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§  434.  Surety  is  discharged  if  creditor  release  levy  on 
property  of  principal. —  If  the  creditor  recovers  a  judgment 
against  principal  and  surety,  or  against  the  principal  alone, 
and  execution  is  issued  thereon  and  levied  upon  real  or  per- 
sonal property  of  the  principal  subject  thereto,  and  such  prop- 
erty is,  by  act  of  the  creditor,  released  from  the  levy  and  lost  as 
a  security,  the  surety  is  discharged  to  the  extent  that  he  is  in- 
jured thereby.'  This  is  the  most  frequently  occurring  illus- 
tration of  the  rule  that  the  surety  is  entitled  to  the  benefit  of 
aU  the  securities  which  the  creditor,  after  the  surety  becomes 
bound,  or  at  any  time,  may  obtain  for  the  payment  of  the 
debt.  The  creditor  is  not  bound  to  be  diligent  in  obtaining 
securities  for  the  debt,  but  having  obtained  them,  he  at  once 
becomes  a  trustee  thereof  for  all  parties  concerned.  In  a 
leading  case  on  this  subject,  the  creditor  held  a  warrant  of  at- 
torney from  the  principal  to  confess  judgment,  of  which  the 
surety  did  not  know,  and  the  creditor  entered  up  judgment 
thereon,  and  levied  on  chattels  of  the  principal  suilicient  to 


see  United  States  v.  Stansbury,  1  Pet. 
573;  Hunt  v.  United  States,  1  Gall. 
33 ;  United  States  v.  Stm-ges,  1  Paine, 
525. 

1  Dixon  V.  Swing's  Adm'r,  8  Ohio, 
380 ;  Houston  v.  Hurley,  3  Del.  Ch. 
247;  Cooper  v.  Wilcox,  3  Dev.  & 
Bat  Eq.  (N.  C.)  90;  Morleyu  Dickin- 
son, 13  CaL  561 ;  State  Bank  v.  Ed- 
wards, 30  Ala.  513 ;  People  v.  Chis- 
holm,  8  Cal.  39 ;  Spencer  v.  Thompson, 
6  Irish  Com.  Law  Eep.  587 ;  Winston 
V.  Yeargin,  50  Ala,  340 ;  Comstock  v. 
Creon,  1  Eob.  (La.)  528;  Alexander 
V.  Bank  of  Commonwealth,  7  J.  J. 
Marsh.  (Ky.)  580 ;  Bank  v.  Fordyce,  9 
Pa.  St.  275;  Moss  v.  Pettengill,  3 
Minn.  217 ;  Shannon  v.  McMuUin,  25 
Gratt  (Va.)  211 ;  Commonwealth  v. 
MiUer's  Adm'rs,  8  Serg.  &  Rawle 
(Pa.),  452 ;  Baird  v.  Eice,  1  Call  (Va.), 
18 ;  Finley  v.  King,  1  Head  (Tenn.), 
138 ;  Mulford  v.  EstudiUo,  23  Cal.  94 ; 
McHaney  v.  Crabtree,  6  T.  B.  Mon. 
(Ky.)  104;  Brown  v.  Ex'rs  of  Eig- 
gins,  3  Kelly  (Ga.),  405;  MeUish  v. 


Green,  5  Grant's  Ch.  655 ;  Curan  v. 
Colbert,  3  Kelly  (Ga),  289;  Parker 
V.  Nations,  33  Tex.  210;  Davis  v. 
Mikell,  1  Freem.  Ch.  (Miss.)  548; 
Jenkins  v.  MoNeese,  84  Tex.  189; 
Jones  ?;.  Bullock,  8  Bibb  (Ky.),  467 ; 
Springer  v.  Toothaker,  48  Me.  381; 
Watson  V.  Eead,  1  Cooper's  Ch. 
(Tenn.)  196.  Contra,  Union  Bank  v. 
Govan,  10  Smedes  &  Mar.  (Miss.)  383 ; 
Green  v.  Blunt,  59  Iowa,  79.  To 
same  effect  as  the  text,  see,  also.  Day 
V.  Eumey  &  Co.,  40  Ohio  St  446; 
Brinton  v.  Gerry,  7  Bradw.  (III.  App.) 
238 ;  Eawson  v.  Gregory,  59  Ga.  733. 
The  surety  being  discharged  by  a  re- 
lease of  the  principal's  property 
seized  upon  execution,  resort  cannot, 
of  course,  be  had  to  his  property. 
Hyde  v.  Eogers,  59  Wis.  154.  After 
a  levy  the  judgment  creditor  is  re- 
garded as  a  trustee  of  the  execution 
for  all  interested  persons  and  he  wOl 
not  be  permitted  to  injure  them  by  a 
release  of  the  levy.  Lower  v.  Bu- 
chanan Bank,  78  Mo.  67. 
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satisfy  the  debt,  and  afterwards  withdrew  the  execution,  and 
the  property  was  lost  as  security.  Held,  the  surety  was 
thereby  discharged.  The  lord  chancellor  said:  "The  mere 
circumstance  that  the  .  .  .  (surety)  did  not  know  that 
the  .  •  .  (creditor)  held  a  warrant  of  attorney  would  be 
of  no  consequence,  because  sureties  are  entitled  to  the  benefit 
of  every  security  which  the  creditor  had  against  the  principal 
debtor,  and  whether  the  surety  knows  the  existence  of  those 
securities  is  immaterial,  and  I  think  it  clear  that  though  the 
creditor  might  have  remained  passive  if  he  chose,  yet  if  he 
takes  the  goods  of  the  debtor  in  execution,  and  afterwards 
withdraws  the  execution,  he  discharges  the  surety  both  at  law 
and  in  equity.  .  .  .  The  principle  is  that  he  is  a  trustee  of 
his  execution  for  all  parties  interested."  ^  If  the  creditor  re- 
leases the  lien  of  a  judgment  or  execution  on  the  property  of 
the  principal,  the  surety  will  be  released,  even  though  the 
creditor  did  not  at  that  time  know  the  fact  of  suretyship. 
With  reference  to  this,  it  has  been  said  that  it  is  the  fact  of 
the  relation  of  principal  and  surety,  "  with  or  without  the  cred- 
itor's knowledge  of  it,  that  gives  the  right  of  substitution. 
The  right  is  inherent  in  the  transaction,  if  the  rela,tion  exists. 
.  .  .  While  the  law  enforces  the  payment  of  .  .  .  (the 
creditor's)  claim,  it  does  not  make  his  will  the  law  of  the  con- 
tract, and  allow  him  to  shift  the  burden  from  the  property  of 
one  defendant  to  that  of  the  other,  at  his  pleasure.  Nor  may 
he  blindly  act  so  as  to  affect  the  rights  of  others,  and  then  ex- 
cuse himself  by  saying  he  did  not  know.  He  should  not  in 
any  way  discharge  one  of  his  joint  debtors  without  the  assent 
of  the  other,  for  that  other  has  an  interest  in  that  act.  The 
knowledge  of  the  .  .  .  (creditor)  of  the  fact  of  suretyship 
was  therefore  immaterial."  ^  It  has  been  held  that  if  the  cred- 
itor releases  from  the  lien  of  a  judgment  sufficient  real  estate 
of  the  principal  to  pay  the  debt,  he  thereby  discharges  the 
surety,  even  though  there  remains  enough  real  estate  of  the 
principal  subject  to  the  lien  of  the  judgment  to  pay  it.  To 
hold  the  surety  liable  in  such  case  would  be  throwing  the  risk 
entirely  upon  him.    He  is  discharged  to  the  extent  of  the 

1  Mayhew  v.  Cricketfc,  3  Swanst     Lowrie,  J. ;  Martin  v.  Taylor,  8  Bush 
185,  per  Lord  Eldon,  C.  (Ky.),   384;   Iriok  v.  Black,  3  C.  E. 

2  Holt  V.  Bodey,  18  Pa.  St  307,  per    Green  (N.  J.),  189. 
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value  of  the  property  released.'  It  has  been  held  that  if  the 
sheriff,  without  direction  from  the  creditor,  releases  personal 
property  of  the  principal  which  he  has  levied  on,  the  surety 
is  discharged  pro  tanto,  and  that  the  act  of  the  sheriff  in  this 
regard  is  the  act  of  the  creditor.^  It  has  also  been  held  that 
the  return  of  a  sheriff  indorsed  on  an  execution,  which  states 
that  the  execution  had  been  "  held  up  "  by  order  of  the  cred- 
itor, is  no  evidence  of  that  fact.'  Mere  delay  in  levying  under 
an  execution  is  held  not  to  release  the  surety,  even  though, 
during  such  delay,  the  principal  disposes  of  all  his  property 
subject  to  execution.'' 

§  435.  Instances  where  surety  discharged  by  release  of 
levy  on  property  of  principal. —  A  sheriff  levied  on  property 
of  a  principal  debtor  sufficient  to  satisfy  the  execution,  and 
by  negligence  and  unreasonable  delay  released  the  levy  and 
became  responsible  to  the  creditor.  He  then  paid  the  cred- 
itor, and  took  from  him  an  assignment  of  the  judgment  to 
himself,  and  levied  it  on  property  of  the  surety.  Upon  a  bill 
filed  by  the  surety  to  enjoin  proceedings  against  himself,  it 
was  held  that  he  was  discharged."'  A  joint  judgment  having 
been  obtained  against  principal  and  surety,  execution  was  is- 
sued and  became  a  lien  on  sufficient  personal  property  of  the 
principal  to  pay  the  debt,  but  no  levy  was  made.  The  cred- 
itor, under  color  of  a  fraudulent  assignment  from  the  prin- 
cipal, took  this  property  out  of  the  county,  and  beyond  the 
reach  of  execution,  and  appropriated  the  proceeds  to  him- 
self, his  object  being  to  collect  the  judgment  from  the  surety. 
Held,  the  surety  was  discharged  from  the  judgment.*  In 
another  case  judgment  was  recovered  against  principal  and 
surety,  and  property  of  the  principal,  sufficient  to  satisfy  the 

1  Holt  V.  Bodey,  18  Pa.  St.  207.  But  the  sheriff  delivered  property,  seized 
an  accommodation  indorser  is  held  tinder  a  levy,  to  the  assignee  in  bank- 
not  absolutely  discharged  by  the  ruptoy  of  the  principal,  the  surety 
holder's  releasing  real  estate  of  the  was  discharged.  Fleming  u  Odum, 
maker  from  the  lien  of  a  judgment  59  Ga.  362. 

on  the  note.    Dunn  v.  Parsons,  40        » shannon  v.  McMullin,  25  Gratt 

Hun  (N.  Y.),  77.  (Va.)  211. 

2  Lumsden  v.  Leonard,  55  Ga.  374.        *  Jerauld  v.   Trippet,  63  Ind.  123 ; 
Contra,  Summerhill  v.  Trapp,  48  Ala.  Hogshead  v.  Williams,  55  Ind.  145. 
863.    See,  also,  Wright  v.  Watt,  53        5  MUler  u  Dyer,  1  DuvaU  (Ky.),  263. 
Miss.  634    And  it  is  held  that  where       '  Robeson  u  Roberts,  30  Ind  155. 
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judgment,  was  levied  on.  Afterwards  D.,  a  creditor  of  the 
principal,  took  a  mortgage  on  the  same  property  from  the 
principal,  and  paid  the  judgment  creditor  the  amount  due  on 
the  judgment,  and  took  an  assignment  of  it  from  him.  D. 
then  released  the  levy  and  sold  the  property  under  his  mort- 
gage, and  proceeded  againt  the  surety  on  the  judgment.  Upon 
bill  filed  by  the  surety  to  restrain  proceedings  on  the  judg- 
ment, it  was  held  he  was  discharged.  The  court  said:  "The 
surety  is  entitled  to  the  benefit  of  every  additional  or  col- 
lateral security  which  the  creditor  gets  into  his  hands  for  the 
debt  for  which  the  surety  is  bound,  as  soon  as  such  a  security 
is  created,  and  by  whatever  means  the  surety's  interest  in  it 
arises,  and  the  creditor  cannot  himself,  nor  by  any  collusion 
with  the  debtor,  do  any  act  to  impair  the  security  or  destroy 
the  surety's  interest."  ^  Surety  and  principal  confessed  a 
judgment  which  became  a  lien  on  land  of  the  principal  suffi- 
cient to  pay  the  debt.  Afterwards  the  principal  sold  the  land 
to  D.,  and  afterwards  the  creditor  sold  the  judgment  to  D., 
who  endeavored  to  revive  it  against  the  surety.  Held,  the 
surety  was  discharged,  and  the  judgment  could  not  be  revived 
against  him.*  Judgment  having  been  recovered  against  a 
principal,  and  B.  and  C,  who  were  sureties,  an  execution  was 
levied  on  the  property  of  B.  Pending  the  levy,  A.  bought 
this  property  from  B.,  and  afterwards  obtained  an  assignment 
of  the  judgment,  the  whole  amount  of  which  he  endeavored 
to  have  satisfied  out  of  C.'s  property.  Held,  equity  would  re- 
strain him  from  collecting  from  C.  more  than  the  fair  propor- 
tion of  the  debt,  whether  he  had  notice  of  the  lien  of  the 
execution  when  he  bought  the  judgment  or  not.'  Equity 
will,  at  the  instance  of  the  surety,  enjoin  the  creditor  from 
releasing  a  levy  on  property  of  the  principal,  and  this  whether 
the  principal  is  insolvent  or  not.  The  ground  of  relief  in  such 
case  is  that  the  property  of  the  principal  should  pay  the  debt. 
The  insolvency  of  the  principal  might  quicken  the  action  of 
the  court,  but  is  not  necessary  to  relief.* 

1  Nelson  v.  Williams,  3  Dev.  &  Bat  '  Dobson  v.  Prather,  6  IreA  Eq. 
Eq.  (N.  C.)  118.  (N.  C.)  31. 

2Wright  uKuepper,  IPa.  St  361.  ^irick  v.  Black,  2  C.  B.  Green 
To  similar  efiEect,  see  Johnson  v.  (N.  J.),  189.  See  further  to  this  point, 
Young,  30  W.  Va-  614  Philadelphia  &  Beading  R.   E.   Co. 

V.  Kttle,  41  N.  J.  Eq.  519. 
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§  436.  Surety  not  discharged  unless  injured  by  release  of 
leyy  on  property  of  principal. —  As  a  general  rule,  the  liability 
of  the  surety  is  not  affected  by  the  release  of  a  levy  on  prop- 
erty of  the  principal  unless  he  is  injured  thereby.  Thus,  where 
a  surety  had  a  mortgage  for  his  indemnity  on  the  property 
which  was  released  from  the  levy,  it  was  held  that  he  was  not 
discharged  by  such  release,  as  his  mortgage  remained  in  force, 
and  be  was  not  injured.^  So  where  real  estate  of  a  principal 
was  leyied  on,  and,  after  two  or  three  postponements,  the 
execution  was  returned  by  order  of  the  plaintiff  without  a  sale 
being  made,  but  the  lien  of  the  judgment  on  the  real  estate 
still  subsisted,  and  it  did  not  appear  that  any  loss  had  hap- 
pened by  the  return  of  the  execution,  it  was  held  the  surety 
was  not  discharged.  There  was  no  loss  of  a  security,  but 
simply  a  giving  of  time  without  any  agreement  to  do  so.^ 
Execution  was  issued  against  a  principal,  and  property  of  his 
worth  $90  was  levied  on.  He  then  gave  the  creditor  an  order 
for  $100  on  his  wife's  interest  in  her  father's  estate,  which 
was  good  for  that  amount,  and  could  not  have  been  reached 
by  the  execution,  and  in  consideration  thereof  the  creditor  re- 
leased the  levy.  Held,  the  surety  was  not  discharged  because 
he  was  benefited  by  the  transaction.'  Where  real  estate  of 
the  principal  was  levied  on,  the  boundaries  of  part  of  which 
were  so  undefined  that  a  suit  in  chancery  was  necessary  to 
establish  them,  and  the  remainder  of  which  was  incumbered, 
but  not  for  its  full  value,  it  was  held  that  the  surety  was  not 
discharged  by  a  release  of  the  levy.  The  court  said :  "  The 
law  imposes  no  duty  on  the  judgment  creditor  to  encounter 
the  expense  or  delay  of  a  suit  in  chancery  to  ascertain  in- 
cumbrances or  define  boundaries  of  his  debtor's  lands."  ^  An 
execution  was  levied  upon  partnership  property  to  satisfj'  a 
debt  due  from  one  of  the  partners,  but  the  creditor,  finding 
that  the  extent  of  the  firm  liabilities  was  so  great  that  noth- 

1  Glass    V.  Thompson,   9  B.   Mon.  2  gasscer  v.  Young,  6  Grill  &  Johns. 

(Ky.)  335 ;  Stringfellow  v.  WUllams,  (Md.)  343. 

6  Dana  (Ky.),  336.    See,  also,  for  a  '  Thomas'  Ex'r  v.  Cleveland,  33  Mo. 

peculiar  case  on  this  subject,  Bart-  136. 

low  V.  Bonde,  3  Dana  (Ky.),  591.    See,  *  Commercial  Bank  v.  Western  Re- 

also,  Lilly  v.  Roberts,   58  Ga   363 ;  serve  Bank,  11  Ohio,  444,  per  Lane, 

Adams  v.  Logan,  37  Gratt  (Va.)  301.  C.  J. 
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ing  could  be  realized  from  the  levy,  abandoned  it.  Held,  he 
might  adopt  this  course,  but  by  so  doing  he  took  upon  him- 
self the  responsibility  of  establishing  the  facts  of  the  insuffi- 
ciency of  the  property  if  any  surety  or  party  standing  in  that 
relation  should  question  the  propriety  of  the  release.'  It  has 
been  held  that  the  mere  fact  that  personal  property  of  the 
principal  sufficient  to  satisfy  the  debt  has  been  levied  on,  but 
not  sold  for  want  of  bidders,  does  not  discharge! the  surety.^ 
If  a  surety,  after  he  has  been  discharged  by  the  release  of  a 
levy  on  property  of  the  principal,  promises  to  pay  the  debt 
with  knowledge  of  the  facts,  but  without  any  new  considera- 
tion, he  is  bound.' 

§  437.  Surety  discharged  if  creditor  release  attachment  on 
property  of  principal  —  Dismissing  suit  against  principal. 
If  the  creditor  levies  an  attachment  upon  property  of  the 
principal,  and  afterwards  releases  it,  this  will  have  the  same 
effect  to  discharge  the  surety  as  the  release  of  any  other  lien 
on  the  property  of  the  principal  for  the  payment  of  the  debt. 
Thus,  a  city  treasurer  became  a  defaulter,  and  the  city  levied 
an  attachment  on  property  of  his  almost  sufficient  to  satisfy 
the  debt.  Another  party  intervened,  claiming  the  property 
as  partner  of  the  defaulter.  The  matter  was  left  to  a  referee 
under  an  agreement  that  his  decision  should  be  the  judgment 
of  the  court.  He  decided  that  the  intervenor  was  entitled  to 
the  greater  portion  of  the  property,  and  it  was  turned  over  to 
him.  In  a  suit  on  the  treasurer's  bond  against  his  surety,  it 
was  held  that  the  intervenor  was  not  entitled  to  the  property, 
and  the  attachment  was  the  first  lien  on  it,  and  that  giving  up. 
the  property  was  an  act  of  the  creditor  which  discharged  the 
surety  to  the  extent  of  the  value  of  the  property  surrendered. 
The  court  said  the  creditor  was  not  bound  to  commence  pro- 
ceedings, but  having  done  so,  he  "  cannot  relinquish  any  hold 
he  has  acquired  upon  the  property  of  the  debtor,  without  re- 
sorting to  the  proper  proceedings  to  make  therefrom  the  debt. 
And  this  rule  is  alike  applicable  if  the  property  has  been  vol- 
untarily placed  in  the  hands  of  the  creditor,  or  he  has  acquired 
a  lien  thereon  by  proceedings  at  law."  *    It  has  been  held  that 

1  Moss  V.  PettingUl,  3  Minn.  317.  4  City  of  Maquoketa  w  WiUey,  35 

2  Moss  u  Craft,  10  Mo.  730.  Iowa,  333,  per  Beck,  0.  J. ;  Bank  of 
'Mayhew  v.  Cricket,  3  Swanston, 

186. 
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the  liability  of  a  surety  is  not  affected  by  the  fact  that  the 
creditor  releases  an  attachment  on  property  of  the  principal, 
upon  the  ground  that  the  creditor  is  not  bound  to  use  active 
diligence  to  obtain  payment  of  the  debt.'  This,  however, 
ignores  the  fact  that  as  soon  as  a  creditor  obtains  a  lien  on  the 
property  of  the  principal  for  the  payment  of  the  debt,  he  be- 
comes a  trustee ;  and  it  is  difficult  to  perceive  why  the  release 
of  an  attachment  lien  on  the  property  of  the  principal  should 
not  have  the  same  effect  as  the  release  of  any  other  specific 
lien  upon  property  of  the  principal,  acquired  by  the  creditor 
after  the  surety  becomes  bound.  The  mere  dismissal  by  the 
creditor  of  a  suit  which  he  has  commenced  against  the  prin- 
cipal, and  by  which,  if  prosecuted,  the  money  could  have  been 
collected,  will  not  discharge  the  surety.  In  such  case  no  lien 
is  lost,  and  the  transaction  amounts  to  simple  forbearance 
without  consideration.^ 

§  438.  When  surety  discharged  hy  failure  of  creditor  to 
cause  execution  to  be  levied  on  property  of  principal. —  If 
the  creditor,  having  an  execution  against  the  principal,  or 
against  the  principal  and  surety,  causes  it  to  be  returned  with- 
out any  levy  being  made,  he  does  not  thereby  discharge  the 
surety,  even  though  the  principal  had  property  subject  to  the 
execution  from  which  the  debt  might  have  been  made  if  the 
execution  had  been  levied  and  such  property  becomes  un- 
available for  the  payment  of  the  debt,  provided  no  lien  has 
attached  by  virtue  of  the  issuing  of  such  execution,  and  none 
is  lost  by  its  return.'    The  creditor,  not  being  bound  to  active 

Missouri   v.    Matson,    34    Mo.    333 ;  w<5rth  Savings  Bank  v.  Worcester,  76 

Ashby's  Adm'x  v.  Smith's  Ex'r,   9  Me.  327. 

Leigh  (Va),  164;  Twigg  v.  Augusta  ^gomerville  v.  Marbury,  7  Gill  & 

Savings  Bank,  26  S.  C.  612.    So  the  Johns.  (Md.)  275.     For  a  peculiar  case 

holder  of  a  promissory  note,  by  vol-  on  this  subject,  see  McVeigh  v.  The 

untarily  relinquishing  the  levy  of  an  Bank  of  the  Old  Dominion,  26  Gratt. 

attachment  upon  sufficient  goods  of  (Va.)  785. 

the  maker  to  satisfy  the  debt,  dis-  ^  Hotherington  v.  Bank  at  Mobile, 

charges  an  indorser  thereon.    Spring  14  Ala.  68 ;  Thornton  v.  Thorton,  63 

V.  George,  50  Hun  (N.  Y.),  337.  N.  C.   211 ;   Caruthers  v.  Dean,    11 

1  Executors  of  Baker  v.  Marshall,  16  Smedes  &  Mar.  (Miss.)  178 ;  Sawyer 

Vt.  522 ;  Montpelier  Bank  v.  Dixon,  4  v.  Bradford,  6  Ala.   573 ;  Hunter  v. 

Vt.  587 ;  Barney  v.  Clark,  46  N.  H.  Clark,  28  Tex.  159 ;   SummerhiU  v. 

514.    See,  also,  on  this  subject,  Bel-  Tapp,    53  Ala    337 ;    Woodbum   v. 

lows  V.  Lovell,  5  Pick,  307;  Somers-  Friend,  10  La,  (Curry),  496;  Hum- 


644:  EFFECT   OF   CEEDITOE   EELEASING   8ECUEITT.  "        [§  4:39. 

diligence  to  obtain  a  lien,  is  no  more  bound  to  levy  an  execu- 
tion wMch  is  not  otherwise  a  lien  than  he  would  be  to  com- 
mence suit  or  take  any  other  steps  to  obtain  a  lien.  It  has, 
however,  been  held,  where  execution  was  issued  against  a 
principal  which  became  a  lien  on  his  property  sufficient  in 
amount  to  satisfy  the  debt,  and  it  was  returned  not  levied  by 
order  of  the  creditor,  and  the  property  was  lost  as  a  security, 
that  the  surety  was  not  thereby  discharged  on  the  ground 
that  "  the  relinquishment  of  so  imperfect  a  lien  is  not  like  the 
giving  up  of  funds  actually  placed  by  the  principal  in  the 
creditor's  hands  to  be  appropriated  to  the  payment  of  the 
debt,  nor  like  goods  placed  in  the  custody  of  the  law  for  that 
purpose  by  the  actual  levy  of  a  fieri  facias." '  The  better 
opinion,  and  the  one  sustained  by  the  weight  of  authority, 
however,  is  that  if,  when  the  execution  is  issued,  it  becomes  a 
valid  lien  on  property  of  the  principal  without  any  levy  being 
made,  and  such  lien  is  lost  in  consequence  of  the  return  of  the 
execution  without  a  levy  by  procurement  of  the  creditor,  and 
the  surety  is  thereby  injured,  he  is  discharged  pro  tanto? 
There  is  no  good  reason  for  a  distinction  in  this  regard  be- 
tween valid  liens  of  various  kinds.  And  in  all  cases  of  this 
character  the  distinction  should  be  clearly  borne  in  mind  be- 
tween the  case  of  a  creditor  holding  no  lien,  who  is  not  bound 
to  active  diligence,  and  the  case  of  a  creditor  who  does  hold  a 
lien  on  property  of  the  principal  for  payment  of  the  debt,  and 
who  in  such  case  is  a  trustee  for  all  concerned,  and  bound  to 
use  the  same  diligence  as  any  other  trustee  similarly  situated. 
§  439.  When  and  how  far  surety  discharged  by  release  of 
co-surety. —  If  there  are  several  sureties  liable  for  the  same 

phrey  v.  Hitt,  6  Gratt  (Va.)  509 ;  Mc-  Wheaton,  520 ;  Morrison  v.  Hartman, 

Kenny's    Ex'rs  v.  WaUer,   1  Leigh  14  Pa.  St.  55. 

(Va.),  434 ;  Eoyston  v.  Howie,  15  Ala,  2  Dills  v.  Cecil,  4  Bush  (Ky.),  579 ; 
309 ;  Sawyer's  Adm'r  v.  Patterson,  Ferguson  v.  Turner,  7  Mo.  497 ;  Robe- 
11  Ala.  523.  And  to  simOar  effect,  son  v.  Roberts,  20  Ind.  155 ;  Bland- 
see  Ambler  v.  Leach,  15  W.  Va.  677 ;  ford's  Adm'r  v.  Barger,  9  Dana  (Ky.), 
Knight  V.  Charter,  23  W.  Va.  422 ;  23 ;  Brown  v.  Ex'rs  of  Riggins,  3 
Brown  v.  Chambers,  63  Tex.  131 ;  Kelly  (Ga.),  405.  See,  also,  on  this  sub- 
McNeilly  v.  Cooksey,  3  B.  J.  Lea  ject.  Miller  v.  Dyer,  1  Duvall  (Ky.), 
(Tenn.),  89.  263,  overruling  Finn  v.  Stratton,  5, 
iNaylor  v.  Moody,  3  Blackford  J.  J.  Marsh.  (Ky.)  364 ;  Sterne  t).  Bank 
(Ind.),  92,  per  Blackford,  J.  See,  also,  of  Vinoennes,  79  Ind.  549 ;  Sterne  v. 
on  this  subject,  Lenox  v.  Prout,  8  McKinney,  79  Ind.  578. 
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debt,  and  the  creditor  releases  one  of  them  from  liability,  but 
does  not  thereby  materially  alter  the  contract,  he  generally 
releases  the  remaining  sureties  to  the  extent  that  such  re- 
leased surety  would  otherwise  have  been  liable  to  contribute 
to  his  co-sureties.'  "With  reference  to  this  it  has  been  said  that : 
"  The  same  principles  of  equity  exist  between  co-sureties  to 
be  relieved  to  the  extent  of  the  share  of  each  in  the  debt  by 
acts  of  the  creditor  as  exist  between  them  and  the  principal 
to  be  relieved  of  the  whole  debt  by  similar  acts  of  the  cred- 
itor with  the  principal ;  and  where  a  creditor  by  his  acts  dis- 
charges one  surety  or  actively  relinquishes  a  lien,  he  can  only 
hold  the  other  surety  liable  for  his  jpro  rata  share  of  the  debt."  - 
A  principal,  being  indebted  to  a  creditor  in  8,000Z.,  gave  him 
certain  securities,  and  also,  as  additional  security,  four  notes, 
each  for  2,000?.,  and  each  indorsed  by  a  separate  surety.  Time 
was  given  to  three  of  the  sureties,  and  it  was  held  that  the 
remaining  surety  was  released  from  three-fourths  of  the  note 
for  which  he  had  become  bound.'  Judgment  was  recovered 
against  B.,  one  of  five  sureties  on  a  note,  and  an  execution 
was  levied  on  property  of  B.  sufficient  to  pay  the  debt,  but 
the  creditor  ordered  the  execution  to  be  returned  unsatis- 
fied. Subsequently  the  creditor  commenced  suit  against  C, 
another  of  the  sureties.  Held  that,  if  all  the  sureties  were 
solvent,  the  creditor  could  recover  from  C.  only  four-fifths  of 
the  debt,  but  if  all  the  other  sureties  were  insolvent,  he  could 
only  recover  one-half  thereof.*    B.  and  0.  were  jointly  bound 

1  Jemison  v.  Governor,  47  Ala.  390 ;  surety   entirely    discharges    all    the 

State  V.  Matson,  Adm'r,  44  Mo.  305 :  sureties  when  the  contract  is  thereby 

Shock   V.    Miller,    10    Pa.    St  •  401 ;  varied,  see    Mitchell   v.    Biurton,    3 

Klingensmith  v.  Klingensmith's  Ex'r,  Head  (Tenn.),  613.    The  release  of  a 

31  Pa.  St  460.     Contra,  see  Stari-y  v.  surety  is  a  release  of  the  other  surety 

Johnson,  33  Ind.  438.    See,  also,  on  from  one-half  the  debt    Gordon  v. 

this  subject,  Thompson  v.  Adams,  1  Moore,  44  Ark.  349.    In  Maryland  it 

Freeman's  Ch.  (Miss.)  335 ;  Ex  parte  is  held  that  while  ai  law  the  release 

Gifford,  6  Vesey,  805,  and  Clarke  v.  of  one  or  more  sureties  will  discharge 

Birlye,  Law  Rep.  (41  Ch.  Div.)  423 ;  the  others,  yet  in  equity  such  release 

Cain  V.  Williams,  16  Nev.  486.    To  the  wiU  not  operate  as  a  discharge  unless 

effect  that  the  discharge  of  one  surety  their  risk  or  Uability  is  increased, 

entirely  releases  all  the  sureties,  see  Smith  v.  State,  46  Md.  617. 

Stockton  V.  Stockton,   40  Ind.  335;  2  Rice  u  Morton,  19  Mo.  363. 

Toums  V.  Riddle,  3  Ala.  694.     To  the  '  Stirling  v.  Forrester,  3  Bligh,  575. 

effect   that   the    dischai-ge    of    one  ^  Dodd  v.  Winn,  37  Mo.  501. 
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as  sureties  for  A.,  and  D.,  the  wife  of  A.,  charged  her  separate 
estate  to  indemnify  B.  from  all  loss,  etc.  The  whole  loss  was 
paid  by  B.  alone,  who  afterwards,  without  the  concurrence  of 
D.,  released  his  co-surety,  C.  Held,  that  D.'s  separate  estate 
was  thereby  released  from  one-half  the  loss  suffered  by  B.' 
"Where  the  sureties  in  a  bond  were  only  bound  severally  and 
for  different  amounts,  it  was  held  that  the  release  of  one  of 
them,  by  striking  his  name  from  the  bond,  did  not  affect  the 
liability  of  the  others  at  law;^  It  has  been  held  that  if  a 
county  court,  under  the  provisions  of  a  statute,  releases  one 
of  several  sureties  in  a  guardian's  bond,  it  does  not  affect  the 
liability  of  the  other  sureties  who  became  bound,  knowing 
the  law,  and  must  be  presumed  to  have  contemplated  such  an 
event.'  It  has  also  been  held  that  the  act  of  the  creditor  in 
releasing  an  attachment  levied  on  the  property  of  one  surety 
does  not  discharge  another  surety.*  If  the  creditor  releases 
one  surety,  but  expressly  provides  that  such  release  shall  not 
affect  the  liability  of  the  other  sureties,  it  has  been  held  that 
such  other  sureties  remain  bound  the  same  as  if  no  release  had 
been  given.'  "Where  a  creditor  agreed  with  one  or  two  sure- 
ties upon  a  joint  and  several  undertaking  not  to  sue  him,  it 
was  held  that  the  other  surety  when  sued  might  avail  himself 
of  such  agreement ;  and  that  the  creditor  was  limited  in  his 
recovery  against  the  surety  sued  to  one-half  the  damages  re- 
coverable upon  the  undertaking.^ 

1  Hodgson  V.  Hodgson,  3  Keen,  704.        3  Frederick  v.  Moore,  13  B.  Mon. 

2  Collins  V.  Prosser,  1  Barn.  &  Cress.    (Ky.)  470. 

683 ;  Id.,  3  Dow.  &  Ryl.  113.    To  sim-  ■>  Chapman  v.  Todd,  60  Ma  383. 

ilar  effect,  see  Hoyt  v.  Tuthil),  33  5  Thompson  v.  Luck,  3  Man.,  Gr.  & 

Hun  (K  Y.),  196.    And  when  the  ob-  Scott,  540.    See,  also,  Hewitt's  Adm'r 

ligation  of  sureties  is  joint  and  sev-  v.  Adams,   1  Fatten,  Jr.   &  Heath 

eral,  the  discharge  of  one  surety  is  (Va.),  34.    And  it  is  held  that  the 

held  not  to  release  the  others  from  release  of  one  of  two  sureties  upon 

their  proportionate  liability.    Glass-  an  executor's  bond  will  not  release 

cock  V.  Hamilton,  63  Tex.  143.    In  a  the  other   surety  if  it  is  apparent 

suit  against  two  joint  indorsers  of  a  from  the  insti-ument  of  release  that 

note,  the  court    directed  a  verdict  there    was  no    intention  to  release 

against  one  and  in  favor  of  the  other  him.      Hood  v.   Hayward,   48  Hun 

and    judgment    was    so    rendered.  (N.  Y.),  330. 

Held.,   error;   the  discharge  of    one  ^ Benedict  u  Rea,  35  Hun  (N.  Y.), 

surety  operated  to  discharge  both.  34 
Seligman  v.  Gray,  66  Mich.  341. 
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§  440.  Surety  discharged  if  creditor  negligently  lose  se- 
curity for  the  deM — Loss  of  collaterals. —  The  creditor  who 
has  effects  of  the  principal  in  his  hands  or  under  his  control 
for  the  security  of  the  debt  is  a  trustee  for  all  parties  con- 
cerned, and  if  such  effects  are  lost  through  the  negligence  or 
want  of  ordinary  diligence  of  the  creditor,  the  surety  is  dis- 
charged to  the  extent  that  he  is  injured,  the  same  as  if  the 
effects  had  been  lost  by  the  positive  act  of  the  creditor.  In 
such  case  he  is  bound  to  be  diligent  in  preserving  such  effects 
to  the  same  extent  that  any  other  trustee  similarly  situated  is 
bound  to  use  diligence.  The  kind  of  diligence  required  will  be 
governed  by  the  circumstances  of  each  particular  case.  If  the 
principal  places  in  the  hands  of  the  creditor,  as  collateral  se- 
curity for  the  debt,  an  obligation  of  a  third  person,  the  cred- 
itor is,  without  any  special  agreement  to  that  effect,  bound  to 
use  due  diligence  to  collect  the  same  and  to  charge  all  the  par- 
ties thereto,  and  if  anything  is  lost  on  account  of  his  failure  to 
use  such  diligence,  not  only  the  surety  but  the  principal  also  is 


/ 
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discharged  to  the  extent  that  he  is  injured.^  With  reference 
to  this  it  has  been  said  that :  "  The  assignor  of  collaterals  parts 
with  his  control  over  them,  and  the  assignee  should  be  bound 
to  use  proper  exertions  to  render  them  effectual  for  the  pur- 
pose for  which  they  were  assigned.  The  principle  is  that  when 
a  right  of  action  or  a  judgment  is  transferred  by  a  debtor  to 
his  creditor  to  secure  the  debt  or  as  collateral  security,  ordi- 
nary diligence  must  be  used  to  make  it  available,  and  if  a  loss 
occurs  by  negligence,  even  passive  negligence,  which  is  un- 
reasonable and  results  in  loss,  it  will  be  a  good  defense  to  a 
suit  on  the  original  debt."  ^  It  has  also  been  said  that  "  The 
necessary  care  and  attention  should  be  bestowed  to  preserve 
the  value  of  whatever  is  thus  voluntarily,  and  with  a  view  to 
one's  own  interest,  taken  under  his  control." '  It  has  been  held 
that  the  question  "What  is  due  diligence?"  is,  when  the  facts 
are  ascertained,  one  of  law ;  and  where  a  note  was  due  when 
the  creditor  took  it  as  collateral,  and  the  maker  was  then  solv- 
ent, but  the  creditor  did  not  bring  suit  on  it  for  three  months, 
when  the  maker  had  become  insolvent,  it  was  held  that  this 
was  such  negligence  as  charged  the  creditor  with  the  loss  of 
the  note.* 

§  441.  Instances  of  discliarge  of  surety  by  creditor  negli- 
gently losing  benefit  of  collateral  security. —  A  creditor  who 
was  bound  to  use  diligence  to  charge  a  guarantor  commenced 
a  suit  and  levied  an  attachment  on  property  of  the  principal, 
but  failed  to  collect  the  debt  because  the  attachment  was  im- 
properly served,  and  it  was  held  that  the  guarantor  was  ttereby 

iKemmerer  v.  Wilson,  31  Pa.  St  Hubbard  v.  Pace,  34  Ark.  80.    To  the 

110;  Pickens  uYearborough'sAdm'r,  eSect  that  the  surety   is    not   dis- 

36    Ala,    417 ;    Noland  v.   Clark,   10  chai-ged  if  collaterals  in  his  hands  de- 

B.  Men.  (Ky.)  339 ;  Jennison  v.  Parker,  predate  because  he  does  not  realize 

7  Mich.  355 ;  Sellers  v.  Jones,  33  Pa.  on  them  as  soon  as  he  might,  see 

St.  433 ;  Hill  v.  Bourcier,  39  La.  Ann.  Brick  v.  The  Freehold  National  Bank- 

841 ;  Lamberton  v.  Windom,  18  Minn,  ing  Co.,  8  Vroom  (N.  J.),  307. 

506 ;  Douglass  v.  Eeynolds,  7  Pet.  113 ;  2  Wood  v.  Morgan,  5  Sneed  (Tenn.), 

Slevin  v.  Morrow,  4  Ind.  (3  Port.)  435 ;  79,  per  Caruthers,  J. 

Lee  V.  Baldwin,  10  Ga.  308 ;  Shippen's  3  Trotter  v.  Crockett,  3  Port  (Ala.) 

Adm'r  v.  Clapp,  36  Pa.  St  89 ;  Wake-  401. 

man  v.  Gowdy,  10  Bosw.  (N.  Y.)  308 ;  « Wakeman  v.  Gowdy,  10   Bosw. 

Grim  w  Flemmg,  101  Ind.  154 ;  Wooley  (N.  Y.)  208. 
V.  Louisville  Banking  Co.,  81  Ky.  537 ; 
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discharged.^  The  assignee  of  a  note  as  collateral  security  was 
notified  of  the  impending  insolvency  of  the  maker,  and  warned 
that  if  he  did  not  sue  or  surrender  the  note  forthwith  he  must 
take  the  risk  and  would  be  held  responsible.  The  debt  being 
lost  in  consequence  of  a  failure  to  sue  when  notified  as  above, 
the  assignee  was  held  responsible  for  the  amount  of  the  note.^ 
L.,  who  owed  S.  $1,000,  for  which  S.  held '  L.'s  note  and  a 
mortgage  on  a  printing  press,  sold  the  press  to  C.  for  $5,000, 
and  C.  agreed  to  satisfy  the  note  and  mortgage.  S.  refused 
to  release  L.  and  take  C.  for  the  debt,  but  there  was  evidence 
that  he  agreed  to  take  C.'s  liability  as  collateral  security  for 
the  debt.  Afterwards  S.  gave  0.  time,  and  the  mortgaged' 
property  was  destroyed  by  fire.  Held,  that  L.  was  discharged 
to  the  extent  that  he  was  injured  thereby.'  A  bank  is  bound 
to  take  ordinary  care  only  of  bonds  pledged  to  it  as  collateral 
security  for  the  payment  of  a  note  deposited  with  it,  and  if, 
using  such  care,  the  bonds  are  stolen  by  burglars,  the  bank  is 
not  liable  for  their  loss.*  Where  the  creditor  at  the  time  he 
received  a  collateral  security  agreed  to  keep  it  and  return  it 
to  the  wife  of  the  principal  when  he  paid  the  debt,  it  was  held 
that  this  was  a  complete  answer  to  a  defense  set  up  by  the 
surety  to  the  effect  that  the  creditor  had  not  idealized  on  the 
collaterals  as  soon  as  he  might  and  that  they  had  depreciated 
in  value.' 

§  442.  Surety  discharged  if  creditor  negligently  lose  se- 
curity for  the  debt  —  Instances. —  If  the  creditor  has  a  lien 
on  the  property  of  the  principal  for  the  payment  of  the  debt, 
and  negligently  suffers  the  property  to  be  diverted  from  that 
purpose  or  lost  as  a  security,  the  surety  is  discharged  to  the 
extent  of  the  security  lost,  and  this  though  the  lien  was  ob- 
tained after  the  surety  became  bound,  and  without  his  knowl- 
edge. Thus,  after  prmcipal  and  surety  had  signed  a  note, 
and  without  a  previous  agreement  to  that  effect,  the  princi- 
pal gave  the  creditor  a  mortgage  on  personal  property  to  se- 
cure the  same.  The  creditor  allowed  the  principal  to  sell  and 
waste  the  property,  and  it  was  held  that  the  surety  was 

1  Beach  v.  Bates,  13  Vt.  68.  ^  Jenkins  v.  National  V.  B.  of  Bow- 

2  Bonta  V.  Curry,  3  Bush  (Ky.),  678.     doinham,  58  Me.  375. 

3  Lochrane  v.  Solomon,  38  Ga.  386.        '  Brick  v.  Freehold  National  Bank- 

ing Co.,  8  Vroom  (N.  J.),  307. 
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thereby  discharged.  The  court  said  the  creditor  was  under 
no  obligation  to  seek  for  or  take  the  mortgage,  "  but,  if  he 
chose  to  do  so,  it  must  be  regarded  as  a  bailment  for  the  in- 
terest of  all  parties,  and  imposing  upon  the  creditor  the  obli- 
gation of  ordinary  care  and  diligence  in  respect  to  them." 
The  creditor,  taking  a  pledge,  is  bound  to  the  principal  to  use 
ordinary  diligence  in  taking  care  of  the  pledge,  and  must  ac- 
count to  the  pledgor  for  any  loss  happening  for  want  of  such 
diligence.  Much  more  must  he^account  to  a  surety.  "  Indeed 
it  would  be  absurd  to  hold  that  the  surety  would  not  be  dis- 
charged by  the  negligence  which  would  discharge  the  princi- 
pal, and  it  would  be  equally  absurd  to  contend  that  the  duty 
of  the  creditor  to  use  ordinary  care  was  lessened  by  the  fact 
that  there  was  a  surety.  ...  If  the  creditor  chooses  to  ac- 
cept such  securities,  the  law  will  imply  that  he  undertakes  to 
hold  them  in  trust  for  the  parties  interested,  and  to  use  ordi- 
nary diligence  in  the  care  of  them,  and,  upon  payment  of  the 
debt  by  the  surety,  he  is  bound  to  transmit  them  unimpaired 
to  him.  If  he  relinquish  such  securities  to  the  principal,  it  is 
well  setttled  that  he  thereby  exonerates  the  surety  at  least  to 
the  extent  of  their  value.  .  .  .  Between  this  class  of  cases, 
namely,  the  release  of  securities  by  the  direct  act  of  the  cred- 
itor, and  allowing  them  by  want  of  ordinary  care  to  be  lost  or 
destroyed,  we  are  unable  to  perceive  any  solid  distinction.  In 
both  cases  the  surety  may  have  been  lulled  into  security  and 
prevented  from  taking  the  counter  security  that  he  might 
otherwise  have  required,  relying,  as  he  had  a  right  to  do, 
upon  the  creditor's  holding  such  securities  fairly  and  impar- 
tially." '  A.  made  a  note  for  $5,000  payable  to  B.,  who  in- 
dorsed it  to  C.  A.  lodged  with  C.  the  note  of  a  third  person 
for  $10,000,  secured  by  mortgage  on  real  estate,  as  collateral 
security  for  the  note  of  $5,000.  The  same  mortgage  secured 
another  note  for  $10,000.  The  mortgaged  property  was  sold 
at  the  instance  of  the  holder  of  the  last-mentioned  note 
and  brought  $20,000,  which  was  paid  to  the  sheriff,  who 
released  the  whole  mortgage.  C,  by  proceeding  against  the 
sheriff  for  the  amount  of  the  $5,000  note,  ratified  the  re- 

1  City  Bank  v.  Young,  43  N.  H.  457,    see  Freauer  v.  Yingling,  37  Md.  491 ; 
per  Bellows,  J.    To  contrary  eflEect,    Vance  v.  English,  78  IncL  80. 


§  M2.]  EFFECT   OF   CBEDITOE   LOSING   SECUEITT.  651 

lease  of  the  mortgage,  and,  having  failed  to  obtain  payment 
from  the  sheriff,  sued^B.  on  his  indorsement.  Held,  that 
C,  by  allowing  the  mortgage  security  to  be  lost,  had  de- 
stroyed B.'s  right  of  subrogation  thereto  and  discharged 
him.i  Principal  and  surety  signed  a  bond,  and  the  prin- 
cipal and  his  wife,  in  order  to  secure  the  bond,  mortgaged  to 
the  creditor  their  equitable  life  interest  in  certain  real  estate, 
the  legal  title  to  which  was  in  trustees.  The  creditor  as- 
signed the  bond,  and  neither  he  nor  his  assignee  gave  notice  of 
the  mortgage  to  the  trustees  holding  the  legal  title  to  the  life 
interest,  who  sold  the  same  and  divided  the  proceeds  among 
the  parties  interested,  and  the  life  interest  was  lost  as  a  secu- 
rity. Held,  the  surety  was  discharged  by  the  neglect  of  the 
creditor  to  give  notice  of  the  mortgage.  The  court  said :  "  It  is 
perfectly  established  in  this  court  that  if,  through  any  neglect 
on  the  part  of  the  creditor,  a  security,  to  the  benefit  of  which 
a  surety  is  entitled,  is  lost  or  is  not  properly  perfected,  the 
surety  is  discharged."  ^  Execution  against  principal  and  surety 
was  levied  on  property  of  the  principal,  Avhich  was  in  the 
hands  of  the  surety  for  his  indemnity,  and  sufBoient  to  pay 
the  debt.  The  officer  exposed  the  property  for  sale,  but  found 
no  bidders,  and  without  direction  from  the  creditor  left  the 
property  in  the  hands  of  the  principal,  and  it  was  lost.  Held 
that,  after  the  property  had  been  levied  on,  it  was  the  duty 
of  the  creditor,  or  of  the  officer,  to  see  that  it  was  taken  care 
of,  and  the  surety  was  discharged.'  Plaintiffs  lent  to  P.  300?., 
for  which  A.  became  surety.  At  the  same  time  P.,  by  deed 
dated  August  25,  18T0,  assigned  certain  fixtures,  etc.,  as  secu- 
rity for  the  debt.  The  assignment  provided  for  the  repay- 
ment of  the  loan  August  25,  18T1,  and  for  the  payment  of  in- 
terest February  25,  18Y1,  and  P.  was  to  remain  in  possession 
till  default.  The  assignment  was  not  recorded,  P.  did  not  pay 
the  interest  due  Februarj'-  25th,  and  the  plaintiffs  did  not  take 
possession.  P.  became  banlirupt,  and  the  trustee  in  bank- 
ruptcy seized  and  sold  the  assigned  goods,  and  they  were  lost 
as  security.     Held,  A.  was  discharged  pro  tanto,  both  by  the 

1  Merchants'  Bank  v.  Cordevoille,  4  ^  Strange  v.  Fooks,  4  Giff.  408,  per 

Rob.  (La.)  506.     See,  also,  Bank  of  Sir  John  Stuart,  V.  C. 

Gettysburg  v.  Thompson,  3  Grant's  ^Sherraden  v.  Parker,  34  Iowa,  28. 
Cases  (Pa),  1X4 
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negligence  of  the  plaintiffs  to  record  the  deed  and  their  failure 
to  take  possession  upon  the  default  in  the  payment  of  interest, 
they  knowing  that  P.  was  in  embarrassed  circumstances.  The 
principle  is  fully  held  that  the  negligence  of  the  creditor,  in 
permitting  securities  to  be  lost  which  he  should  hand  over  to 
the  surety  upon  payment  of  the  debt,  discharges  the  surety .^ 
§  443.  Instances  of  discharge  of  surety  Iby  seglect  of  cred- 
itor to  preserve  or  perfect  securities. —  If,  through  any  neg- 
lect of  the  creditor,  a  security  j;o  the  benefit  of  which  the 
surety  is  entitled  is  lost  or  not  properly  perfected,  the  surety 
is  discharged  to  the  extent  that  he  is  injured  thereby.  Thus, 
judgment  having  been  obtained  against  A.,  he  appealed  to  the 
supreme  court,  giving  B.  as  the  surety  on  the  appeal  bond. 
Pending  the  appeal  A.  died,  and  the  creditor  failed  to  make 
his  widow  a  party  to  the  appeal,  and  consequently  recourse 
against  one-half  of  A.'s  estate,  which  was  solvent,  was  lost. 
The  judgment  of  the  court  below  was  a  hen  on  A.'s  estate 
when  the  appeal  was  taken,  but  such  lien  on  one-half  of  the 
estate  was  lost  by  the  failure  of  the  creditor  to  make  the 
widow  a  party  to  the  appeal.  Held,  B.  was  discharged  to 
the  extent  that  he  was  injured.  The  court  said :  "  It  would 
seem  to  be  a  necessary  consequence  of  the  principles  of  the  law 
of  suretyship  that  the  surety  is  entitled  to  the  benefit  of  aU. 
the  securities  in  the  hands  of  the  creditor ;  and  if  any  of  them 
are  lost  by  his  wilful  neglect  or  want  of  due  diligence,  the 
surety  is  to  that  extent  discharged.  .  .  .  By  article  3030 
of  the  Code,  the  surety  is  discharged  when  by  the  act  of  the 
creditor  the  subrogation  to  his  rights,  mortgages  and  privi- 
leges can  no  longer  be  operated  in  favor  of  the  surety.  Article 
2037  of  the  Napoleon  Code  is  to  the  same  effect ;  and  the 
court  of  cessation  has  more  than  once  decided  that  the  term 
'  act  of  the  creditor '  applied  to  omissions  or  neglects  of  the 
creditor,  and  consisted  m,  omittendo  as  well  as  in  commit- 
tendo."  ^  A  principal  died,  and  auditors  were  appointed  to 
marshal  the  money  arising  from  a  sale  of  his  real  estate.  Judg- 
ment had  been  obtained  against  him  and  a  surety  by  a  bank, 
and  the  money  aforesaid  was  "  subject  and  liable  to  the  judg- 

1  Wulfl  V.  Jay,,  Law  Rep.  7  Q.  B.  756.        2  Saulet  v.  Trepagnier,  2  La.  Ann. 
See  Molson's  Bank  v.  Girdlestone,  44    437,  per  Eustis,  C.  J. 
Up.  Can.  (Q.  B.)  54. 
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ment  of  the  bank,  and  would  have  been  obtained  if  due  dili- 
gence had  been  used.  .  .  .  Here,  to  be  sure,  the  bank  had 
not  the  balance  actually  in  their  hands,  nor  did  they  actually 
assent  to  its  passing  into  the  hands  of  .  .  .  (the  principal), 
but  they  might,  by  using  due  diligence  and  doing  their  duty 
to  the  surety,  have  obtained  it,  and  thus  have  had  satisfaction 
pro  tanto  on  their  judgment  from  the  proceeds  of  the  real  es- 
tate of  the  real  debtor,  and  it  was  their  duty  to  have  done  this. 
.  .  .  The  principal  could  not  take  it  out  of  court,  but  the 
bank  could  have  done  so,  and  if  they  did  not  they  must  lose 
it;  for,  having  had  the  means  of  payment  in  their  power, 
they  could  not  pass  them  by  and  recover  from  a  surety." ' 
A.  being  the  maker  of  a  note  held  by  C,  upon  which  B. 
was  surety,  died,  and  his  administrator  having  suggested  the 
insolvency  of  his  estate,  filed  a  bill  in  the  chancery  court  to 
remove  the  administration  thither,  and  to  have  a  sufficiency 
of  A.'s  lands  sold  to  pay  his  debts.  An  order  was  made  and 
published,  requiring  creditors  to  file  their  claims,  and  there- 
upon C.  filed  the  note  with  the  clerk  and  master.  A  portion 
of  the  land  was  sold  under  a  decree,  and  a  fund  sufficient  to 
pay  all  the  debts  was  collected  before  the  civil  war  in  the 
United  States.  C.  did  not  demand  payment  of  the  clerk,  and 
nothing  was  paid  on  the  note,  and  after  the  war  he  sued  the 
surety.  It  did  not  appear  what  had  become  of  the  money  in 
the  clerk's  hands.  Seld,  the  surety  was  discharged.  The 
court  said  that  by  filing  his  claim  in  the  chancery  proceedings, 
C.  signified  his  intention  to  obtain  payment  from  the  real  estate, 
and  could  not  afterwards  remain  passive.  Having  filed  his 
claim  it  was  his  duty  to  apply  for  payment.  The  payment  of 
the  money  into  court  was,  under  the  circumstances,  a  discharge 
of  the  surety.  The  surety  is  entitled  to  the  benefit  of  all 
securities  held  by  the  creditor,  "  and  if  the  creditor  who  has 
or  ought  to  have  had  them  in  his  full  possession  or  power 
loses  them  or  permits  them  to  get  into  the  possession  of  the 
debtor,  the  surety  will,  to  the  extent  of  such  security,  be  dis- 
charged." ^  By  articles  of  agreement,  H.  contracted  with  W. 
to  complete  certain  fittings  for  a  warehouse  for  3,450Z.  to  be 
paid  by  instalments  during  the  progress  of  the  work.     The 

1  Ramsey  u  Westmoveland  Bank,  3       sQuiespie    v.    Darwin,   6    Heisk. 
Pen.  &  Watts  (Pa.),  303,  per_Smith,  J.    (Tenn.)  31,  per  Nelson,  J. 
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contract  contained  a  stipulation,  "  that  "W.  shall  and  may  insure 
the  fittings  from  risk  by  fire  at  such  time  and  for  such  amount 
as  the  architects  may  consider  necessary,  and  deduct  the  costs 
of  such  insurance  for  the  time  during  which  the  works  are 
unfinished  from  the  amount  of  the  contract."  A.  became 
surety  for  the  due  performance  of  the  work  by  H.  Fittings 
worth  3,300?.  were  destroyed  without  insurance,  and  H.  became 
insolvent  and  failed  to  complete  the  contract.  Held,  that  A. 
was  discharged  by  the  failure  q^E  "W.  to  insure  the  fittings.' 
This  judgment  was,  upon  appeal,  affirmed  by  the  exchequer 
chamber,  and  the  court  there  held  that,  as  the  surety  had 
agreed  to  become  responsible  for  an  insured  principal  and  not 
an  uninsured  one,  he  was  not  discharged  simply  to  the  extent 
that  he  was  injured,  as  in  the  case  where  a  security  is  lost,  but 
the  contract  is  not  changed,  but  he  was  wholly  discharged,  as  in 
the  case  where  time  is  given,  or  any  material  alteration  in  the 
contract  is  made.^ 

§  444.  Wken  surety  discharged  by  negligence  of  creditor 
in  prosecuting  suit  or  judgment  against  principal. — A  ver- 
dict was  recovered  against  a  principal  and  two  sureties  in 
1868,  but  no  judgment  was  entered  thereon.  In  1874  the 
plaintiff  moved  to  enter  judgment  thereon  nunc  pro  tunc.  In 
1868  the  principal  was  solvent,  and  if  judgment  had  been  then 
entered  it  could  have  been  collected  of  him,  but  he  had  since 
become  insolvent.  Held,  this  was  an  act  of  the  creditor  which 
injured  the  surety,  and  exposed  him  to  greater  risk,  and  dis- 
charged him  under  the  code,  which  provided  that  any  act  of 
the  creditor  which  injured  the  surety  or  increased  his  risk,  or 
exposed  him  to  greater  liability,  should  discharge  him.  The 
negligence  of  the  creditor  was  considered  his  act.'  Where,  in 
a  suit  pn  a  contract  made  with  the  commissioners  of  a  district 
of  a  parish,  acting  under  an  ordinance  of  the  police  jury  for 
the  erection  of  certain  levees,  the  evidence  showed  that  the 
contractor  did  not  contemplate  that  the  parish  should  be  re- 
sponsible in  the  first  instance  for  the  cost  of  the  levees ;  and 
the  failure  to  obtain  payment  from  the  source  originally  con- 
templated was  attributable  to  the  creditor,  who  attempted  to 

1  Watts  V.  Shuttleworth,  5  HurL  &        2  Watts  v.  Shuttleworth,  7  Hurl.  & 
Nor.  235.  Nor.  353. 

s  Hayes  v.  Little,  52  Ga.,  555. 
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collect  the  money  from  the  parties  primarily  liable,  and  could 
certainly  have  done  so,  but  did  not  pursue  the  proper  course, 
it  was  held  that  the  parish  was  discharged  from  liability  by 
such  negligence  of  the  creditor.'  A.  as  principal,  and  B.  as 
surety,  were  bound  to  C.  for  1,000Z.  A.,  desiring  a  further 
advance  of  3001.,  and  getting  it  from  C,  gave  C.  a  warrant  of 
attorney  to  confess  judgment  for  2,600?.,  to  secure  both  sums, 
and  it  was  at  the  same  time  agreed  between  B.  and  C.  that 
when  C.  was  requested  by  B.,  he  should  enter  up  judgment  on 
the  warrant  of  attorney,  and  levy  execution  on  A.'s  proper.ty. 
B.  notified  C.  to  enter  up  judgment,  which  he  did,  and  levied 
on  A.'s  property,  but  neglected  to  file  the  warrant  of  attorney 
or  affidavit  of  the  execution,  and  by  such  neglect  the  property 
levied  on  was  lost  as  a  security.  It  was  held  that  B.  was 
thereby  discharged.  The  court  said :  "  I  think  that  .  .  . 
(C),  having  entered  into  a  stipulation  with  the  surety  that  he 
should  have  the  benefit  of  this  security,  were  bound  to  do 
what  was  necessary  to  keep  it  eifectual.  It  is  by  their  omis- 
sion that  the  benefit  of  the  security  has  been  lost,  and  I  must, 
therefore,  hold  that  the  surety  is  discharged."  - 

§  445.  When  surety  discharged  by  neglect  of  creditor  to 
record  mortgage  for  security  of  the  debt. —  If  the  creditor 
has  a  mortgage  or  other  conveyance  of  property  of  the  prin- 
cipal as  a  security  for  the  debt,  and  neglects  to  record  the 
same,  and  the  property  is  consequently  lost  as  security,  this  is 
such  negligence  on  his  part  as  will  discharge  the  surety  to  the 

1  Slattery  v.  Police  Jury,  2  La.  Ann.  (Miss.)  535.  For  other  cases  holding 
444.  See,  also,  on  this  subject,  Clop-  the  surety  discharged  by  negligence 
ton  V.  Spratt,  52  Miss.  251.  of  the  creditor  in  not  perfecting  or 

2  Watson  V.  Alcock,  i  Smale  &  Gif-  in  losing  securities,  see  Ex  parte 
fard,  319,  per  Sir  John  Stuart,  V.  C.  Mure,  2  Cox,  63;  Goodloe  v.  Clay,  6 
Affirmed  on  appeal,  Watson  v.  Al-  B.  Mon.  (Ky.)  28G ;  Succession  of 
cock,  4  De  Gex,  Macn.  &  Gor.  242.  Pratt,  16  La.  Ann.  857;  Steele  u  Meal- 
Holding  that  a  judgment  creditor  ing,  24  Ala.  285 ;  Hill  v.  Sewell,  27 
who  omits  to  have  his  judgment  on  Ark.  15 ;  Miller  v.  Berkey,  27  Pa.  St 
a  forthcoming  bond  enrolled,  and  817;  Chichester  v.  Mason,  7  Leigh 
thereby  lets  in  junior ,  judgment  (Va.),  244.  Holding  that  a  lessening 
creditors,  who  sweep  away  all  the  in  the  value  of  securities  by  the  mere 
principal's  property,  does  not  thereby  passive  delay  of  creditor  to  enforce 
discharge  the  surety,  see  Pickens  v.  them  where  none  of  the  securities 
Finney,  12  Smedes  &  Mar.  (Miss.)  468 ;  are  lost  does  not  discharge  the  surety, 
McGee  v.   Metoalf,  12  Smedes  &  Mar.  see  Clopton  v.  Spratt,  52  Miss.  251. 
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extent  that  he  is  injured  thereby.  Thus,  where  a  principal 
gave  the  creditor  a  chattel  mortgage  on  property  sufficient  to 
pay  the  debt,  which  the  creditor  failed  to  record,  and  in  con- 
sequence the  property  was  lost  as  security,  it  was  held  the 
surety  was  thereby  discharged.  The  court  said :  "  Had  the 
principal  debtor  pledged  to  the  creditor  his  gold  watch,  and 
the  creditor  after\yards  allowed  the  debtor  the  use  of  it,  and 
the  latter  had  sold  it  to  an  innocent  third  party,  there  can  be 
no  question  but  that  a  suretjr  could  avail  himself  of  such 
wrongful  treatment  of  the  pledge  by  the  creditor.  .  .  . 
Wherein  does  the  case  before  us  differ  from  the  illustration 
just  made?  In  the  latter  caee  the  wrong  consists  in  doing 
something  —  passing  the  pledge  back  to  the  debtor;  in  the 
former  the  wrong  arises  from  the  plaintiff's  omission  to  do 
something  —  the  simple  act  of  filing  and  having  the  mortgage 
recorded.  And  it  is  just  behind  this  distinction,  between  doing 
something  and  omitting  to  do  something,  that  the  plaintiff 
seeks  to  shield  himself.  It  is  true,  the  books  speak  of  the 
creditor  being  under  no  obligation  to  exercise  active  diligence 
for  the  protection  of  the  surety  as  long  as  the  surety  himself 
remains  inactive,  and  that  to  discharge  the  surety  the  creditor 
must  be  guilty  of  some  wrongful  act,  as  by  a  release  or  fraud- 
ulent surrender  of  the  pledge."  The  cases  holding  this  doc- 
trine are  mostly  cases  which  decide  that  the  creditor  is  not 
bound  to  enforce  and  realize  upon  securities  held  by*him  be- 
fore proceeding  against  the  surety.  "Eut  it  is  one  thing  to 
convert  the  securities  given  by  the  debtor  into  money,  that 
they  may  be  applied  to  satisfy  the  debt  of  the  principal  debtor, 
and  quite  another  to  preserve  such  securities  that  they  may  be 
made  so  available.  While  the  creditor  may  be  relieved  from 
the  former,  he  should  be  held  responsible  for  the  loss  of  any 
security  arising  from  his  wrongful  acts,  either  of  omission 
or  commission.  .  .  .  Can  he  who  has  taken  the  security 
stop  short  and  omit  to  do  that  which  renders  it  chiefly  valu- 
able, under  the  excuse  that  others  did  not  -urge  him  to  file  it 
or  furnish  the  pittance  necessary  to  pay  the  recorder?  "  '    In  a 

iBurr  V.  Boyer,  2  Neb.   265,  per  East,    366.     Contra,    Philbrooks    v. 

Cronuse,  J.    To   similar   effect,  see  McEwen,  29  Ind.  347 ;  Vance  v.  En- 

"Wulff  V.  Jay,  Law  Eep.  7  Q.  B.  756.  glish,  78  Ind.  80. 
See,  also,  Straton  v.  Eastall,  2  Dum.  & 
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similar  case,  where  the  same  thing  was  held,  the  court  said : 
"  An  act  of  omission  on  the  part  of  the  creditor,  when  the  law 
requires  him  to  act,  may  be  quite  as  potent  for  mischief  to  the 
security  as  an  act  of  commission."  '  In  the  case  of  a  mortgage 
of  real  estate,  where  the  creditor  had  failed  to  record  it,  and  the 
surety  was  held  to  be  thereby  discharged,  the  court  said: 
"  Nor  can  it  be  gainsaid  that  where  the  creditor  who  has  the 
securities  suffers  them  by  his  laches  to  become  valueless,  he 
is  in  no  better  condition  than  if  he  had  released  that  se- 
curity." ^  In  a  leading  case  on  this  subject,  A.  became  surety 
for  B.  in  a  bond  conditioned  for  the  payment  of  an  annuity  to 
C.  Various  securities  for  the  annuity  were  put  up  by  B.,  and 
among  them  he  assigned  two  ships  to  C.  The  assignment 
was  not  recorded,  as  required  by  the  ship  registry  acts, 
and  B.  afterwards  sold  the  ships  and  became  insolvent, 
and  the  ships  were  lost  as  a  security.  Held,  that  C,  by  his 
neglect  to  record  the  assignment,  discharged  A.  to  the- extent 
of  the  value  of  the  two  ships.'  But  where  a  rule  of  court  pro- 
vided that  a  recognizance  for  the  payment  of  the  rent  of  prop- 
erty in  charge  of  the  court  should  be  recorded,  and  a  lien  on 
property  of  a  lessee  was  lost  by  the  failure  of  the  clerk  of  the 
court  to  record  such  a  recognizance,  it  was  held  a  surety  for 
the  rent  Avas  not  thereby  discharged,  on  the  ground  that  the 
rule  of  court  was  not  made  for  the  benefit  of  sureties,  and 
that  the  owners  of  the  property  should  not  be  prejudiced  by 
the  negligence  of  the  officers  of  the  court.* 

§  446.  Cases  holding  surety  not  discharged  by  negligence 
of  creditor. —  The  distinction  between  the  cases  where  the 
creditor  is  bound  to  active  diligence  and  those  where  he  may 
remain  passive  is  often  extremely  fine.  As  instances  of  the 
latter,  the  following  may  be  mentioned :  Principal  and  surety 

1  Toomer  v.  Dickerson,  37  Ga.  438.  of  the  creditor  to  reflle  a  mortgage 

2Teaff  V.  Eoss,;l  Ohio  St.  469,  per  upon  property  of  the  principal  debtor, 

Thurman,  J.     Contra,  Lang  v.  Brev-  as  required  by  law  to  continue  the 

ard,  3  Strob.  Eq.  (S.  C.)  59 ;  Hampton  mortgage  as  a  lien,  although  by  such 

V.  Levy,  1   McCord,  Eq.  (S.  C.)  107.  omission  the  value  of  the  mortgage 

As  supporting  the  contraiy,  see,  also,  as  a  security  was  lost. 

New     York     Nat.    Exch.    Bank    v.  '  Capel  v.  Butler,  3  Sim.  &  Stu.  457. 

Jones,  9  Daly  (N.   Y.   Com.    Pleas),  *  Jephson  v.  MaunseU,  10  Irish  Eq. 

348,  wherein  it  was  held  that  a  surety  38;  afilrmed,  10  Irish  Eq.  133. 
was  not  discharged  by  the  omission 
43 
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executed  a  note  due  in  a  year.  At  the  same  time  the  princi- 
pal assigned  to  the  creditor,  as  collateral  security,  a  bond  and 
mortgage,  due  after  the  note.  The  note  was  not  paid,  and 
the  creditor  did  not  proceed  to  foreclose  the  mortgage  till 
more  than  two  years  after  it  was  due,  and  then  commenced 
foreclosure  proceedings,  and  discontinued  them.  If  he  had 
foreclosed  the  mortgage  at  maturity,  and  obtained  a  judgment 
for  the  balance  due,  it  might  have  been  collected  from  the 
maker  of  the  mortgage,  but  he  failed  to  do  this  till  the  mort- 
gagor became  insolvent.  Held,  the  surety  was  not  discharged. 
The  court  admitted  that  where  property  is  pledged  by  the 
principal  for  the  payment  of  the  debt,  and  it  is  lost  by  the 
negligence  of  the  creditor,  the  surety  is  discharged,  but  said 
this  was  not  such  a  case.  The  note  became  due  before  the 
mortgage,  and  should  have  been  paid  by  the  surety  at  matu- 
rity. The  only  loss  which  arose  was  from  not  getting  judg- 
ment against  the  mortgagor  for  the  balance  above  the  value 
of  the  mortgaged  premises.  It  was  simply  a  case  of  failure  to 
prosecute,  which  did  not  discharge  the  surety.'  It  has  been 
held  that  the  negligence  of  a  sheriff,  in  permitting  property 
levied  on  by  him  to  be  destroyed  by  fire  before  a  sale  thereof, 
does  not  discharge  a  surety  for  the  debt.^  Where  a  creditor 
had  a  judgment,  which  was  a  lien  on  real  estate  of  the  prin- 

1  Soroepell  v.  Shaw,  3  N.  Y.  416.  To  entitled,  because  of  the  loss  of  the 
similar  effect,  see  Howe  Machine  Co.  security,  to  be  exonerated  from  ha- 
V.  Farrington,  82  N.  Y.  131 ;  Vance  v.  bility  on  the  note.  Grisard  v.  Hin- 
English,  78  Ind.  80 ;  Sheldon  v.  Will-  son,  50  Ark.  239.  The  mere  fact  that 
iarns,  11  Neb.  272.  The  principal  the  holder  of  negotiable  paper,  who 
debtor  in  a  promissory  note,  on  which  has  a  hen  upon  personal  property 
defendant  was  surety,  mortgaged  a  for  security,  fails  to  enforce  his 
crop  of  corn,  which  never  came  into  ,  lien,  whereby  the  seciurity  is  lost, 
the  possession  or  under  the  control  heM  not  a  defense  to  a  surety  or 
of  the  mortgagee.  On  the  maturity  guarantor  when  the  holder  was  not 
of  the  note  the  surety  took  no  steps  charged  with  responsibility  for  its 
to  compel  the  mortgagee  to  foreclose  custody  or  care.  Fuller  v.  Tomlinson 
or  proceed  against  the  principal  Bros.,  58  Iowa,  111.  A  creditor's  de- 
debtor  in  the  ordinary  course  of  law,  lay  in  collecting  his  debt  held  not  of 
nor  did  he  take  any  other  means  to  itself  to  discharge  a  surety,  when 
entitle  himself  to  the  control  of  the  there  is  no  agreement  for  delay, 
mortgage.  Tlie  corn  was  afterwards  Hayes  v.  Knox,  41  Mich.  529. 
disposed  of  by  the  mortgagor  —  the  2  Griff  v.  Steamboat  Stacy,  13  La. 
principal  debtor.  Held,,  the  surety,  Ann.  8. 
having  stood  passively  by,  was  not 
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cipal,  and  execution  was  issued  on  the  judgment,  but  not 
levied  on  the  real  estate  because  the  creditor  was  afraid  it 
would  not  sell,  and  that  levying  on  it  would  prevent  the  col- 
lection of  the  debt  otherwise,  and  the  lien  was  lost,  but  the 
creditor  acted  in  good  faith,  it  was  held  the  surety  was  not 
discharged.'  A.  sold  land  to  B.  and  took  his  notes,  with  C.  as 
surety  for  the  purchase  price.  A.  gave  B.  a  title  bond  for  a 
deed,  conditioned  that  the  land  should  be  conveyed  in  twelve 
months,  and  might  have  retained  the  legal  title  as  security, 
but  did  not  contemplate  doing  so,  and  there  was  no  agreement 
that  he  should  do  so.  More  than  twelve  months  after  the  date 
of  the  bond,  A.  made  B.  a  deed  for  the  land,  and  took  back  a 
mortgage  upon  the  representation  of  B.  that  he  would  sell  the 
land  and  pay  the  debt,  or  would  otherwise  return  the  deed. 
A.  was  induced  by  fraud  not  to  record  the  mortgage,  and  the 
land  was  lost  as  security,  but  it  was  held  that  the  surety  was 
not  thereby  discharged.^  Where  a  creditor  was  bound,  if  re- 
quested, to  proceed  and  foreclose  mortgages  on  the  property 
of  the  principal,  and  such  request  was  made,  it  was  held  that 
this  did  not  impose  upon  him  an  absolute  duty  to  enforce  the 
securities  without  delay.  It  was  only  necessary  that  he  should 
act  in  good  faith,  and  be  free  from  gross  neglect.  If  he  un- 
reasonably delays  or  acts  in  bad  faith,  or  is  guilty  of  gross 
negligence,  whereby  the  value  of  the  securities  is  impaired, 
the  securities  will  be  discharged  fro  tanio? 

§  M7.  Cases  holding  surety  not  discharged  by  negligence 
of  creditor. —  A  lessor  permitted  several  months  to  elapse 
without  proceeding  against  her  tenants  for  the  collection  of 
rent,  and  when  she  commenced  suit  therefor  the  effects  upon 
which  the  law  established  a  privilege  in  her  favor  had  been 
removed  beyond  her  reach.  Held,  the  surety  for  the  rent  was 
not  thereby  discharged.^  Where  a  bond  provided  that  the 
principal  should  account  for  and  pay  over  from  time  to  time 

1  Farmers'  Bank  of  Canton  v.  Ray-  was  held  that  the  mere  neglect  of  a 
nolds,  13  Ohio,  85.  privilege  creditor  to  sue  for  a  balance 

2  Coombs  V.  Parker,  17  Ohio,  389.  due  on  a  lease  did  not  release  the  surety 

3  Black  River  Bank  v.  Page,  44  of  the  lessee  for  the  debt,  even  though 
N.  Y.  453.  a  new  lease  had  been  executed  be- 

*  Parker  v.  Alexander,  2  La,  Ann.    tween  the  same  parties,  but  without 
188.    To  same  effect,  see  Hill  &  Co.    seom-ity,  and  rent  paid  thereon. 
V.  Bourcier,  39  La.  Ann.  841,  where  it 
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all  sucli  tolls  as  he  should  collect,  it  was  held  that  the  sureties 
were  not  discharged  by  the  laches  of  the  obligees  in  not  ex- 
amining his  accounts  for  eight  or  nine  years,  and  not  calling 
upon  him  as  soon  as  they  might  have  done  for  sums  in  arrear 
or  unaccounted  for.'  Certain  notes,  deposited  for  safe  keep- 
ing with  a  bank,  were  assigned  by  the  creditor  to  the  surety 
for  his  indemnity.  The  bank  did  not  cause  them  to  be  pro- 
tested, so  as  to  charge  the  indorsers,  and  it  was  held  the  surety 
was  not  thereby  discharged.  As  the  notes  were  deposited  for 
safe  keeping,  and  not  for  collection,'  the  bank  was  under  no 
obligation  to  do  anything  with  them.^  "Where  a  statute  re- 
quired, and  an  order  of  court  provided,  that  a  mortgage  should 
be  taken  for  the  purchase  money  of  property  sold  at  admin- 
istrator's sale,  and  a  surety  became  bound  for  the  purchase 
money  of  property  so  sold,  supposing  that  such  mortgage 
would  be  taken,  but  no  misrepresentation  was  made  to  him 
and  no  mortgage  was  taken,  it  was  held  he  Avas  not  dis- 
charged.^ 

§  448.  Surety  not  discharged  by  failure  of  creditor  to 
present  claim  against  estate  of  deceased  principal  —  Other 
cases. —  If  the  principal  dies,  and  the  creditor  fails  to  present 
his  claim  against  the  principal's  estate  until  all  remedy  against 

1  Trent  Navigation  Co.  v.  Haiiey,  suit  against  the  principal,  see  Terrell 
10  East,  34  V.  Townsend,  6  Tex.  149.    Holding 

2  New  Orleans  Canal  &  Banking  that  a  delay  of  the  creditor  for  four 
Co.  V.  EscofSe,  2  La.  Ann.  830.  years  to  levy  an  execution  on  real 

^Wornell  v.  Williams,  19  Tex.  180.  estate  of  the  principal  does  not  dis- 
Holding  that  the  neglect  of  the  cred-  charge  the  surety,  see  Lumsden  v. 
itor  to  make  the  money  out  of  prop-  Leonard,  55  Ga.  374.  See,  also,  on  this 
erty  of  the  principal  levied  on  by  at-  subject,  Morgan  v.  Coffman,  8  La. 
tachment  will  not  release  the  surety  Ann.  56.  Holding  that  if  a  surety 
after  a  judgment  against  him  by  law,  who  is  discharged  afterwards,  with 
see  Herrick  v.  Orange  Co.  Bank,  37  full  knowledge  of  the  facts,  promises 
Vt.  584.  Holding  that  the  neglect  of  to  pay  the  debt,  he  is  bound  without 
the  creditor  in  permitting  the  lien  of  any  new  consideration,  see  Bank  at 
a  judgment  against  a  principal  to  be  Decatur  v.  Johnson,  9  Ala.  621.  Hold- 
lost  by  f aUing  to  revive  and  keep  it  ing  that  failure  of  the  creditor  to 
alive  does  not  discharge  the  surety,  prove  a  life  insurance  policy  of  the 
see  MundorfE  v.  Singer,  5  Watts  (Pa.),  principal  debtor  taken  as  security 
172 :  followed  in  Kindt's  Appeal,  103  against  the  principal's  estate  in  bank- 
Pa.  St  441.  Holding  that  the  surety  ruptcy  did  not  discharge  the  surety 
is  not  discharged  by  the  failure  of  the  for  the  debt,  see  Rainbow  v.  Juggins, 
creditor  to  prosecute  an  appeal  in  a  Law  Eep.  (5  Q.  B.  Div.)  433. 
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the  estate  is  lost  by  reason  of  such  delay,  the  surety  is  not 
thereby  discharged,  even  though  the  estate  was  solvent,  and 
the  claim  would  have  been  paid  if  presented.  The  creditor 
is  under  no  greater  obligation  to  present  his  claim  against  the 
estate  than  he  would  have  been  to  sue  the  principal  if  he  had 
not  died.  It  is  a  case  of  mere  passive  delay,  unaccompanied 
by  any  trust.  The  discharge  of  the  estate  of  the  principal  is 
not  in  such  case  the  act  of  the  principal,  but  is  the  act  of  the 
law.'  It  is  no  defense  to  the  sureties  on  a  county  collector's 
bond  that  they  had  no  notice  of  the  collector's  default  till 
more  than  three  years  after  his  death,  when  all  remedy  against 
his  estate  was  barred  by  lapse  of  time.^  Where  a  principal 
assigned  all  his  property  for  the  benefit  of  his  creditors,  and  a 
creditor  did  not  present  his  claim  for  payment  to  the  assignee, 
it  was  held  that  the  surety''  therefor  was  not  discharged.'  A. 
made  an  assignment  to  B.  for  the  benefit  of  his  creditors,  and 
C.  became  B.'s  surety  as  such  assignee.  B.  realized  enough 
from  the  assigned  property  to  pay  seventy-one  cents  on  the 
dollar  of  A.'s  debts.  D.,  a  creditor  of  A.,  did  not  present  his 
claim  to  B.  for  payment,  and  B.  having  made  an  assignment 
for  the  benefit  of  his  creditors,  D.  failed  to  present  his  claim 
to  B.'s  assignee,  and  no  part  of  it  was  paid  by  either  assignee. 
Held,  that  C,  as  surety  of  B.,  was  liable  on  his  bond  to  D.  It 
was  a  case  of  mere  passive  delay,  which  would  not  discharge 
a  surety.* 

iCain  V.  Bates,  Adm'r,  35  Mo.  427 ;  v.  Gray,  26  Ohio  St.  523 ;  Villars  v. 
People  V.  White,  11  IlL  341 ;  Hatha-  Palmer,  67  III.  204 ;  M'Broom  v.  The 
way  V.  Davis,  33  Cal.  161 ;  Minter  v.  Governor,  6  Port.  (Ala.)  32 ;  Macdon- 
Branoh  Bank  at  Mobile,  33  Ala.  762 ;  aid  v.  Bell,  3  Moore's  Priv.  Co.  Gas. 
Johnson  v.  Planters'  Bank,  4  Smedes  315 ;  Pearson  v.  Gayle,  11  Ala.  278 ; 
&  Mar.  (Miss.)  165 ;  Hooks  v.  Branch  Ashby  v.  Johnston,  23  Ark.  163.    To 
Bank  at  Mobile,  8  Ala.  580 ;  Cohea  v.  contrary  effect,  see  Dorsey  u  Way- 
Commissioners,  7   Smedes    &    Mar.  man,  6  Gill  (Md.),  59.    See  on  this 
(Miss.)  437 ;  Fetrovr  v.  Wiseman,  40  subject.  House  v.  Trustees  of  Schools, 
Ind.  148 ;  Sibley  v.  McAllister,  8  N.  H.  83  111.   368 ;   Tipton  v.  Carrigan,  10 
389 ;   Ray  v.  Brenner,  13  Kan.  105 ;  Bradvr.  (lU.  App.)  318. 
Halderman  v.  Woodward,  33   Kan.  2  Parks  v.  The  State,  7  Mo.  194. 
734 ;  Smith  v.  Smithson,  48  Ark  361 ;  '  Dye  v.  Dye,  21  Ohio  St.  86. 
BuU  V.  Coe,  77  Cal.  54 ;  Vredenburgh  ■>  Eichards  v.  The  Commonwealth, 
V.  Snyder,  6  Iowa  (Clarke),  39 ;  Mitch-  40,  Pa  St  146. 
ell  V.  Williamson,  6  Md.  310 ;  Moore 
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§  449.  Surety  on  appeal  bond  —  Judgment  by  another 
court — ^"Judgment  against  one  of  two  principals  —  Chang- 
ing plaintiifs,  etc. —  Such  cases  relating  to  sureties  on  obliga- 
tions given  in  the  course  of  the  administration  of  justice  as  do 
not  more  properly  come  under  some  other  subdivision  of  this 
work  vs^ill  now  be  noticed.  Sureties  on  such  obligations,  like 
all  other  sureties,  have  a  right  to  stand  on  the  strict  terms  of 
their  contract.  An  appeal  bond  from  a  judgment  rendered  by 
a  justice  of  the  peace  provided  that,  if  the  parties  appealing 
should  pay  and  satisfy  whatever  judgment  might  be  rendered 
by  the  circuit  court  of  Hancock  county  upon  the  dismissal  or 
trial  of  the  appeal,  then  the  obligation  should  be  void.     The 
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statutory  form  prescribed  for  appeal  bonds  was :  "  Shall  pay 
whatever  judgnient  shall  be  rendered  by  the  court  upon  dis- 
missal or  trial  of  said  appeal."  The  venue  in  the  case  was 
changed  from  Hancock  county  to  another  county,  and  a  judg- 
ment was  there  rendered  against  the  party  appealing.  Held, 
the  surety  was  not  liable  on  the  bond.  The  bond  was  binding 
on  the  surety  so  far  as  its  terms  went,  but  no  further,  and  no 
judgment  had  been  rendered  by  the  circuit  court  of  Hancock 
county.  The  court  said  that  if  the  bond  had  been  in  stat- 
utory form  the  surety  would  have  been  liable.^  Judgment 
was  rendered  in  the  court  of  common  pleas  and  appeal  bond 
with  sureties  was  given  to  the  "supreme  court"  of  a  county. 
The  supreme  court  had  before  that  time  been  abolished,  and 
a  "district  court"  established  in  its  stead.  The  case  was 
heard  in  the  district  court.  Held,  the  surety  in  the  appeal 
bond  was  not  liable  for  any  judgment  rendered  therein.* 
Judgment  Avas  recovered  before  a  justice  against  S.  and  H., 
who  jointly  appealed  and  gave  an  appeal  bond  with  sureties, 
which  stated :  "  I  do  hereby  .  .  .  promise  and  undertake 
that  the  appellants,  if  judgment  be  rendered  against  them  on 
appeal,  will  satisfy  such  judgment  and  costs,"  etc.  Judgment 
was  affirmed  against  one  only  of  the  appellants.  Held,  the 
sureties  on  the  appeal  bond  were  liable.'  And  it  is  held  that 
the  sureties  on  an  undertaking  in  the  usual  form  on  an  appeal 
from  a  judgment  against  two  or  more  defendants  severally 
liable  are  bound,  if  the  judgment  is  affirmed  as  to  one  of  the 
defendants,  although  it  is  reversed  as  to  the  others.    The 

1  Sharp  V.  Bedell,  5  Gilm.  (111.)  88.  and  lower  appellate  court,  notwith- 

2  My  res  v.  Parker,  6  Ohio  St.  501.  standing  the  case  in  which  such  bond 
To  similar  effect,  where  an  appeal  was  given  was  under  the  constitu- 
bond  was  conditioned  to  pay  con-  tion  and  laws  transferred  from  the 
demnatlon  money  in  the  district  supreme  to  the  appellate  court, 
court,  it  was  held  that  the  sureties  Cranor  v.  Reardon,  39  Mo.  App.  306. 
thereon  were  not  liable  for  a  decree  3  Alber  v.  Forehlioh,  39  Ohio  St 
rendered  by  the  court  of  common  345,  overruling  Lang  v.  Pike,  37  Ohio 
pleas.  Smith  v.  Henesman,  30  Ohio  St  498.  To  similar  effect,  see  Lutt% 
St  662.  But  see  Hutchinson  v.  Grout,  Sterrett,  36  Kan.  561.  But  see,  how- 
40  Hun  (N.  Y.),  307.  And  an  appeal  ever,  Grieff  v.  Kirk,  17  La.  Ann.  25 ; 
bond  given  to  perform  such  judg-  Shimer  v.  Hightshue,  7  Blackf.  (Ind.) 
ment  as  should  be  given  by  the  su-  238.  See,  on  this  subject,  Helt  v. 
preme  court  is  not  an  obhgation  to  Whittier,  31  Ohio  St  475. 
perform  the  judgment  of   another 


§  450.]  SURETIES    ON   JUDICIAL   BONDS.  665 

court  said  it  was  the  same  as  if  each,  defendant  had  appealed 
separately,  "  and  we  are  to  construe  the  undertaking  in  refer- 
ence to  the  character  of  the  judgment  it  was  given  to  secure." ' 
A  8%i;persedeas  bond  was  given  to  stay  proceedings  pending  a 
writ  of  error.  One  person  was  erroneously  joined  as  co- 
plaintiff  in  the  writ,  and  having  no  interest  in  the  proceedings 
his  name  was  stricken  out  in  the  supreme  court  after  the  bond 
was  given.  Held,  that  as  the  law  permitting  such  amendment 
was  known  to  the  surety  in  the  bond  when  he  became  bound, 
he  must  be  held  to  have  signed  subject  to  all  such  contingencies, 
and  he  was  not  discharged  by  striking  out  the  name.^  But 
where  the  plaintiff  in  a  case  was  changed  after  the  surety  in 
an  appeal  bond  had  become  liable,  it  was  held  that  such  surety 
was  not  liable  for  any  judgment  which  might  thereafter  be 
rendered  in  the  case.' 

§  4:50.  Which  set  of  sureties  hound  when  there  are  two 
appeals  in  the  same  case. —  A  judgment  was  rendered  before 
.a  justice,  from  which  the  defendant  appealed  to  the  county 
court,  and  gave  a  bond  with  sureties.  This  judgment  was 
affirmed  in  the  county  court  and  the  defendant  appealed  to 
the  superior  court,  giving  a  new  bond  with  other  sureties. 
The  judgment  was  affirmed  in  the  superior  court,  and  it  was 
held  that  the  sureties  in  the  first  bond  were  liable  therefor. 
The  court  said :  "  The  surety  for  an  appeal  from  a  justice  is 
bound  for  the  action  and  obliged  to  perform  whatever  judg- 
ment is  obtained  in  it."  *  But  in  a  similar  case  it  was  held 
that  the  execution  of  the  latter  bond  operated  as  a  discharge 
of  the  sureties  on  the  former,  on  the  ground  that  the  second 

1  Seacord  v.  Morgan,  3  Keyes  (N.  Y.),  judgment  and  gave  bond  with  sure- 

636 ;  Id.,  4  Abb.  Eep.  Om.  Cas.  173.  ties.    Pending  the  appeal  he  became 

To  similar  effect,  see  Ives  v.  Hulce,  a  bankrupt,  and,  upon  motion,  the 

17  Bradw.  (111.  App.)  35.    So  the  sure-  assignee  in  bankruptcy  was  substi- 

ties  to  an   undertaking   on    appeal  tuted  as  defendant.    Held,  the  sure- 

from  a  judgment  in  a  replevin  suit  ties  on  the  appeal  bond  were  released, 

are  bound  where  the  judgment  is  Thomas  v.  Cole,  10  Heisk,  (Tenn.)  411. 

affirmed  as  to  two  of  the  defendants  *  Dolby  v.  Jones,  3  Dev.  Law  (N.  C), 

and  a  new  trial  granted  as  to  the  109,  per  Hall,  J.    Holding  that  the 

third.    Goodwin  v.  Bunzl,  103  N.  Y.  taking  of  a  bond  by  a  circuit  court 

334.  as  a  substitute  for  an  appeal  bond 

'  Sherry  v.  State  Bank,  6  Ind.  397.  given  before  a  justice  does  not  dis- 

3  Phillips  V.  Wells,  3  Sneed  (Tenn.),  charge  the  sureties  in  the  latter  bond, 

154.    A  defendant  appealed  from  a  see  Ashby  v.  Sharp,  1  Litt  (Ky.)  156. 
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appeal  extended  the  time  of  payment,  and  deprived  the  sure- 
ties on  the  first  bond  of  forcing  their  principal  to  pay,  and 
thereupon  proceeding  against  him.'  A  defendant  in  the  cir- 
cuit court  of  the  United  States  gave  bond  -with  surety,  condi- 
tioned to  keep  and  peHorm  the  final  decree  in  the  cause,  and 
pay  all  sums  which  might  therein  and  thereby  be  decreed  to 
be  paid  by  him.  The  circuit  court  rendered  a  final  decree 
against  him  for  damages  and  costs,  from  which  he  appealed  to 
the  supreme  court  of  the  United  States,  and  gave  bond  with 
a  different  surety  to  pay  all  such  costs  as  that  court  should 
decree  to  be  paid  to  the  plaintiff  upon  affirmance  of  the  decree 
of  the  circuit  court.  The  supreme  court  affirmed  that  decree 
with  costs  and  interest,  and  pursuant  to  its  mandate  the  cir- 
cuit court  decreed  th^it  its  own  former  decree  be  aflBrmed  with 
costs  and  interest,  and  that  execution  issue  for  the  sum  found 
due  by  that  decree,  with  interest  from  its  date,  and  for  the 
further  amoilnt  of  the  costs  decreed  by  the  supreme  court,  and 
the  costs  taxed  in  the  circuit  court  upon  the  return  of  the 
mandate.  Held,  that  this  was  the  final  decree  in  the  case 
within  the  meaning  of  the  first  bond.^ 

§  451.  When  surety  in  appeal  bond  liable  to  former  surety 
for  the  debt. —  If  principal  and  surety  are  liable  for  a  debt,  and 
judgment  is  recovered  against  the  principal,  from  which  he 
appeals  and  gives  an  appeal  bond  with  surety,  the  liability  of 
such  latter  surety  is  a  fund  to  which  the  original  surety  has 
a  right  to  look  for  the  payment  of  the  debt,  and  if  the  cred- 
itor releases  the  surety  in  the  appeal  bond,  he  discharges  the 
original  surety  to  the  extent  that  he  is  injured  thereby.' 
Judgment  was  recovered  against  A.,  and  he  stayed  the  judg- 
ment, giving  B.  as  surety  on  the  stay  bond,  which  was  condi- 
tioned for  the  absolute  payment  of  the  money  on  a  certain 
day.    An  execution  was  issued  against  A.  and  B.  on  the  stay 

1  Winston  v.  Rives,  4  Stew.  &  Port,  becomes  bound  in  the  course  of  legal 
(Ala.)  269.  For  dictum  to  same  effect,  proceedings  to  collect  the  debt  makes 
see  Justices  v.  Selman,  6  Ga.  432.  himself    liable   before   the    original 

2  Jordan  v.  Agawam  Woolen  Co.,  surety  for  the  debt  or  any  prior 
106  Mass.  571.  surety  for  the  debt  after  its  creation* 

3  Barnes  v.  Mott,  64  N.  Y.  397,  af-  and  therefore  to  an  earlier  surety  in 
firming  6  Daly  (N.  Y.  Com.  Pleas),  the  course  of  the  same  legal  proceed- 
150;  Lewis  v.  Armstrong,  47  Ga.  289.  injs.  Moore  v.  Lassiter,  16  B.  J.  Lea 
A  surety  of  the  principal  debtor  who  (Teun.),  630. 
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bond,  which  might  have  been  levied  on  property  of  A.  suflfi- 
cient  to  satisfy  it.  While  the  execution  was  in  the  hands  of 
the  sheriff,  A.  appealed  the  case  to  the  supreme  court  and 
gave  an  appeal  bond  with  C.  as  surety.  Pending  the  appeal 
A.  became  insolvent.  The  judgment  was  aflBrmed,  and  B.  was 
compelled  to  pay  it.  Held,  he  was  entitled  to  subrogation  to 
the  creditor's  rights  against  C,  and  might  coUect  from  C.  the 
money  so  paid  for  him.' 

§  452.  When  surety  on  appeal  toond  not  liaMe  for  debt  — 
When  liable  for  costs. —  The  condition  of  a  bond  to  prosecute 
an  appeal  in  the  nature  of  a  writ  of  error  was  as  follows: 
"  Now,  if  the  said  A.,  E.  and  C.  shall  well  and  truly  prosecute 
said  appeal  with  effect,  or,  in  case  of  a  failure  therein,  pay  and 
satisfy  all  costs  and  damages  that  may  be  awarded  against 
him  for  wrongfully  prosecuting  said  appeal,  then  this  obliga- 
tion to  be  void."  Held,  the  sureties  were  only  bound  for  the 
damages  and  costs,  and  not  for  the  principal  debt,  although 
the  statute  provided  that  in  such  cases  the  bond  should  be 
given  for  the  payment  of  the  debt.^  The  condition  of  an  ap- 
peal bond  from  a  justice  was  as  follows :  "  to  be  void  on  con- 
dition that  the  said  .  .  .  (principal)  doth,  prosecute  an 
appeal,  by  him  prayed  and  obtained,  to  the  next  circuit  court." 
The  principal  prosecuted  the  appeal,  but  was  defeated.  Held, 
the  surety  was  not  liable  for  the  judgment  against  the  princi- 
pal. The  surety  was  only  liable  that  the  principal  should 
prosecute,  and  he  had  done  that.'  A  party  about  to  commence 
a  suit  by  capias  gave  bond  as  required  by  statute,  with  a 
surety,  binding  the  surety  that  the  principal  "  should  prosecute 
his  suit  with  effect,  or,  in  case  of  failure,  pay  the  costs."  The 
plaintiff  recovered  in  the  court  below,  but  the  judgment  was 
reversed  in  the  supreme  court,  and  the  surety  on  the  above 
bond  was  sued  for  the  costs  of  the  supreme  court.  Held,  he 
was  not  liable  for  such  costs,  nor  for  any  costs  except  those  in 
the  court  where  the  suit  was  commenced.*    The  bill  of  a  com- 

1  Kellar  v.  Williams,  10  Bush  (Ky.),  *  Hawkins  v.  Thornton,  1  Yerg. 
216.  (Tenn.)  146.    To  precisely  similar  e£- 

2  Banks  v.  Brown,  4  Yerg.  (Tenn.)  feet,  see  Dawson  v.  Holt,  13  B.  J.  Lea 
198.  (Tenn.),  27. 

^Albertson    v.    McGee,    7    Yerg. 
(Tenn.)  106. 
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plainant  was  dismissed  in  the  court  below,  and  he  appealed  to 
the  supreme  court,  giving  a  bond  with  a  surety  on  such  ap- 
peal. The  judgment  having  been  affirmed  in  the  supreme 
court,  it  was  held  that  the  surety  in  the  appeal  bond  was  not 
liable  for  the  costs  in  the  court  below.'  A  condition  in  a 
chancery  appeal  bond  "  for  the  performance  of  the  decree  of 
the  supreme  court,"  heM,  not  to  be  construed  as  raising  a  lia- 
bility for  the  payment  of  the  costs  below,  any  more  than  the 
payment  of  a  money  decree.*  The  court  said  that  such  bond 
was  not  intended  as  additional  security  for  the  original  in- 
debtedness, but  only  as  an  indemnity  to  the  appellee  against 
further  trouble  and  expense  while  the  case  was  being  reviewed 
in  the  supreme  court.^  Sureties  on  an  appeal  bond  to  the  su- 
preme court,  conditioned  that  the  appellant  will  pay  "  all  costs 
and  damages  which  may  be  awarded  against  him  on  said  ap- 
peal," are  held  not  liable  for  the  costs  of  an  appeal  by  their 
principal  to  the  court  of  appeals  from  a  judgment  of  affirm- 
ance of  the  supreme  court.'  Sureties  on  an  appeal  bond  to 
the  court  of  appeals  are  held  liable  for  all  the  costs  of  the 
action,  and  not  sinaply  for  those  incurred  by  the  appeal.''  On 
appeal  from  a  judgment  establishing  the  title  to  certain  goods, 
and  which  judgment  was  affirmed,  it  was  held  that  the  sureties 
/on  the  appeal  bond  were  liable  for  the  costs  only,  and  not  for 
the  value  of  the  goods.'' 


1  Terry  v.  Stuckely,  3  Yerg.  (Telin.)  the  supreme  court,  and  he  then  ap- 
506.  And  to  simOar  effect,  see,  also,  pealed  to  the  court  of  appeals,  giving 
Denton  v.  Woods'  Adm'r,  11 B.  J.  Lea  a  new  bond  with  sureties,  and  while 
(Tenn.),  505.  this  appeal  was  pending  the  defend- 

2  Michie  v.  EUair,  60  Mich.  73.  See,  ant  committed  waste,  it  was  held  in 
also,  Kountze  v.  Omaha  Hotel  Co.,  an  action  against  the  sureties  on  the 
107  U.  S.  378 ;  Kennedy  v.  Nims,  53  bond  given  on  appeal  to  the  supreme 
Mich.  153.  court  that  the  sureties  thereon  were 

^  Hinckley  v.  Kreitz,  58  N.  Y.  583.  liable  for  the  waste  so  committed ; 

Though  where,  upon  appeal  from  a  that  their  liability  was  not  limited  to 

judgment  in  an  action  for  the  recov-  waste  committed  pending  the  appeal 

ery  of  possession  of  real  property,  the  to    the    supreme    court.    Church  v. 

defendant  gave  an  undertaking  with  Simmons,   83    N.  Y.   861,  reversing 

surety  to    stay    proceedings,  oondi-  same  case,  19  Him  (N.  Y.),  320. 

tioned  inter  alia  that  "  he  will  not  <  Burdett  v.  Lowe,  23  Hun  (N.  Y.), 

commit  or  suffer  to  be  committed  588. 

any  waste  thereon,"  and  the  judg-  =  Guyer  v.  Spotts,  85  Pa.  St  51. 
ment  appealed  from  was  affirmed  by 
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§  453.  When  surety  in  appeal  bond  discharged  if  his  risk 
increased. —  A  case  was  commenced  before  a  Justice  in  which 
judgment  was  recovered  against  the  defendant,  and  he  ap- 
pealed to  the  circuit  court.  In  the  circuit  court  the  ad  dam- 
num was,  by  stipulation  between  the  principal  and  creditor, 
increased  to  an  amount  beyond  the  jurisdiction  of  a  justice. 
The  case  was  afterwards  tried,  and  a  judgment  recovered 
against  the  defendant  for  an  amount  within  the  jurisdiction  of 
a  justice.  Held,  the  sureties  in  the  appeal  bond  were  dis- 
charged. The  court  said  if  the  ad  damnum  had  been  increased 
in  a  manner  which  the  court  might  have  ordered,  without 
consent  of  parties,  the  sureties  would  not  have  been  discharged, 
because  that  would  have  been  a  contingency  which  they  should 
have  contemplated.  But  their  contract  was  striotissimi  juris, 
and  they  were  not  bound  by  any  unauthorized  act  of  their 
principal.^  Where  a  capias  issued  in  a  civil  case  by  a  justice- 
of  the  peace  was  defective  in  not  stating  the  christian  names 
of  the  plaintiffs,  and  a  judgment  was  recovered  before  the 
justice  and  an  appeal  taken,  and  the  capias  was  amended  in 
the  court  above  by  inserting  said  christia,h  names,  it  was  held 
the  surety  on  the  appeal  bond  was  discharged  by  such  amend- 
ment.^ An  appeal  was  taken  from  the  court  below  to  the 
court  of  appeals,  and  an  appeal  bond  was  given.  Pending  the 
appeal,  by  act  of  the  legislature,  the  court  of  appeals  was  au- 
thorized to  give  damages  to  the  extent  of  ten  per  cent,  in 
appeal  cases,  and  gave  five  per  cent,  damages  in  this  case. 
Held,  the  sureties  in  the  appeal  bond  were  not  discharged  by 
the  passage  of  the  act.  The  court  said  the  sureties'  "  contract 
was  entered  into  subject  to  the  power  of  the  legislature  to 
change  the  law  in  these  respects,  and  .  .  .  they  are  bound 
by  the  contract  construed  by  the  law  as  it  exists  at  the  time 
they  are  called  upon  to  perform  it.  This  class  of  cases  has  no 
analogy  to    those    where    parties   have  by  th^ir  own  acts 

1  Evers  v.  Sayer,  28  Mich.  47.    But  plaint  in  the  appellate  court,  increas- 

see,  contra,  Hare  v.  Marsh,  61  Wis.  ing    the    damages     claimed   to   an 

435,  where  it  was  held  a  surety  to  amount  exceeding  the  jurisdiction  of 

an  undertaking  on  appeal  from  a  the  justice. 

justice  court  was  not  released  be-  '^Ivwin  v.  Sanders,  5  Yerg.  (Term.) 

cause  of  an  amendment  to  the  com-  387. 
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changed  their  contract  to  the  prejudice  of  a  surety  of  one 
"without  his  assent."  '■ 

§  454.  Judgment  against  surety  in  appeal  bond  without 
suit. —  Where  a  statute  so  provides,  the  supreme  court  may 
give  judgment  against  the  sureties  on  the  appeal  bond  at  the 
same  time  the  judgment  appealed  from  is  affirmed.  "  Taking 
the  provisions  of  the  statutes  together,  the  appellant  vrho  de- 
sires a  stay  of  execution  pending  an  appeal  causes  a  super- 
sedeas bond  to  be  executed,  and  the  sureties  on  the  bond 
become,  in  legal  effect,  parties  to  the  suit,  and  agree  that  if 
the  judgment  be  affirmed,  judgment  may  be  rendered  against 
them  for  costs,  damages  and  the  amount  of  the  judgment  be- 
low, etc. ;  the  statute  authorizing  this  judgment  being  part  of 
their  contract  as  fully  as  if  incorporated  into  the  supersedeas 
bond."  Although  the  sureties  are  new  parties,  the  subject- 
matter  of  the  suit  is  the  same,  and  the  supreme  court  does  not 
exercise  original  jurisdiction  in  rendering  such  judgment.^ 

§  455.  When  surety  on  appeal  bond  liable  to  suit  if  exe- 
cution against  principal  stayed. —  It  has  been  held  that  so 
long  as  there  is  an  order  of  the  court  in  force  staying  execu- 
tion on  the  judgment  against  a  party  who  appealed  from  a 
lower  court,  the  sureties  on  his  appeal  bond  cannot  be  lawfully 
sued,  the  reason  given  being  that  if  they  were  in  such  case 
liable  to  a  suit  they  would  be  in  a  worse  position  than  their 
principal.'  But  where  several  sureties  in  an  appeal  bond  agreed 
to  pay  a  judgment  which  had  been  rendered  in  a  district  court 
of  Montana  territory,  if  the  same  should  be  affirmed  by  the 
supreme  court  of  the  territory,  it  was  held  that  such  sureties 
were  liable  and  suit  could  be  brought  against  them  as  soon  as 
the  judgment  had  been  so  affirmed,  notwithstanding  the  fact 
that  an  appeal  had  been  properly  taken  from  the  supreme 
court  of  the  territory  to  the  supreme  court  of  the  United 
States,  and  that  proceedings  had  been  legally  stayed  on  the 
judgment.     They  were  bound  by  the  terms  of  the  bond.'' 

1  Hoi-Ber  V.  Lyman,  4  Keyes  (N.  Y.),  ject,  Ex  parte  Miller,  1  Yerger  (Tenn.), 
237,  per  Grover,  J. ;  Id,  3  Abb.  Rep.     435. 

Om.  Cas.  399.  3  ParneU  v.  Hancock,  48  Cal.  453. 

2  White  V.  Prigmore,  29  Ark.  208,        *  Bullard  v.  Gilette,  1  Mont  Ter. 
•  per  English,  C.  J. ;  Callahan  v.  Sa-    509. 

leski,  29  Ai-k.  316.    See,  on  this  sub- 
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§  456.  liability  of  surety  in  appeal  bond  if  judgment 
afterwards  rendered  by  consent  of  principal,  etc. —  It  has 

been  held  that  if  the  judgment  appealed  from  is  affirmed  by 
agreement  between  the  principal  and  creditor  the  surety  in 
the  appeal  bond  is  discharged,  on  the  ground  that  if  the  "  non- 
performance of  the  stipulated  acts  was  occasioned  by  the  con- 
duct of  the  creditor,  or  was  the  result  of  an  agreement  between 
him  and  the  principal  obligor,  the  sureties  are  discharged."  ^ 
Precisely  the  opposite  has  been  held,  on  the  ground  that  the 
necessary  legal  effect  of  the  execution  of  the  appeal  bond  by 
the  sureties  was  to  confer  upon  the  principal  full  power  to  do 
whatever  he  might  deem  necessary  in  the  case.^  It  has  also 
been  held  that  if  an  appeal  is  dismissed  by  consent  of  the  cred- 
itor and  the  principal,  it  operates  as  an  affirmance  of  the  judg- 
ment and  charges  the  sureties  in  the  appeal  bond.'  Where  the 
plaintiff  in  an  appeal  suit  from  a  justice  took  a  nonsuit  in  the 
circuit  court,  which  was  during  the  term  ,  set  aside  by  agree- 
ment between  the  plaintiff  and  the  principal,  and  the  case  was 
tried'and  judgment  rendered  against  the  principal,  it  was  held 
the  sureties  on  the  appeal  bond  were  liable  for  such  judg- 
ment.* 

§  457.  When  surety  on  appeal  bond  liable  for  final  judg- 
ment.—  The  sureties  on  an  appeal  bond  from  an  order  made 
at  a  special  term  of  the  supreme  court,  which  is  reversed  at 
the  general  term,  and  such  reversal  set  aside  by  the  court  of 
appeals,  and  the  order  of  the  court  below  affirmed,  are  liable 
on  their  bond,  and  are  not  discharged  by  the  reversal  at  the 
general  term.  The  court  said:  "  The  condition  may  as  well 
refer  to  an  affirmance  by  the  judgment  of  any  court  to  which 
the  case  may  go  by  appeal,  or  the  final  decision  of  the  action 
in  the  court  of  last  resort."  '  From  the  judgment  of  a  circuit 
court  an  appeal  was  prayed  to  the  supreme  court  and  a  bond 
with  surety  given.  The  judgment  was  reversed  by  the  su- 
preme court,  but  at  the  next  term  thereof  a  rehearing  was 
granted  and  the  judgment  was  affirmed.  After  the  judgment 
was  reversed,  and  before  it  was  affirmed  on  rehearing,  the 

1  Johnson  v.  Flint,  34  Ala.  673,  per  3  Chase  v.  Berand,  39  CaL  138. 
Walker,  J.  *  Bailey  v.  Eosenthal,  56  Mo.  385. 

2  Ammons  v.  Whitehead,  31  Miss.  "  Robinson  v.  Plimpton,  35  N.  Y. 
99.  484,  per  Allen,  J. 
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surety,  without  fault  on  the  part  of  the  creditor,  parted  with 
securities  which  he  held  for  his  indemnity.  Held,  he  was  lia- 
ble on  his  bond  upon  the  final  affirmance  of  the  judgment.^ 
"Where  a  surety  entered  into  an  appeal  bond  conditioned  that 
if  the  judgment  of  the  trial  court  be  affirmed  by  the  court  of 
appeals,  to  which  court  alone  the  cause  was  appealed,  he  would 
comply  with  and  abide  by  the  judgment  of  the  latter  court, 
and  the  judgment  so  appealed  from  was  reversed,  it  was  held 
that  the  surety  was  not  bound  or  affected  because  upon  appeal 
by  the  opposite  party  from  the  judgment  of  the  court  of  ap- 
peals to  the  supreme  court,  the  judgment  of  the  court  of  ap- 
peals was  reversed  and  the  judgment  of  the  trial  court  affirmed. 
With  reference  to  the  surety's  liability  under  such  circum- 
stances the  court  say :  "  The  ultimate  hazard  which  the  surety 
agreed  and  bound  himself  to  incur  was  that  relating  to  a 
single  appeal  to  a  certain  court;  he  did  not  bind  himself  fur- 
ther than  that ;  he  did  not  agree  to  incur  the  risk  of  a  series 
of  appeals;  and  nothing  short  of  unwarranted  judicial  con- 
struction can  thus  enlarge  his  limited  liability.  Planting  him- 
self as  a  favorite  of  the  law  on  the  narrow  domain  of  restricted 
liability,  he  may  point  with  unshaken  confidence"  to  the  strict 
law  of  his  contract  and  say  it  is  not  '  so  nominated  in  the 
bond.'  "  = 

§  458.  How  surety  on  appeal  bond  affected  by  death  of 
principal. —  Where  a  defendant  appeals  from  the  county  court 
to  the  superior  court  and  then  dies,  and  the  suit  is  revived 
against  his  administrator,  and  the  debt  is  established  against 
the  latter,  but  the  plea  of  fuUy  administered  is  found  in  his 
favor,  the  sureties  on  the  appeal  bond  are  bound  for  the  debt 

1  Pearl  v.  Wellmans,  11  HI.  353.  that  of  the  trial  court,  and  the  man- 

2  Nof singer  v.  Hartnett,  Adm'r,  84  date  had  been  obeyed,  the  liability 
Mo.  549,  559,  per  Sherwood,  J.  In  of  the  surety  on  the  appeal  bond 
this  case  three  of  the  judges  con-  would  have  been  within  the  express 
curred,  but  for  reasons  not  assigned  terms  of  his  obligation.  But  they 
in  the  opinion  and  on  this  ground,  agreed  that  in  this  case  the  surety 
viz.,  that  if,  on  the  reversal  of  the  was  not  liable  because  the  mandate 
judgment  of  the  court  of  appeals,  a  of  the  supreme  court  was  sent  di- 
mandate  had  been  sent  from  the  su-  reotly  to  the  trial  court,  and  there 
preme  court  to  the  court  of  appeals,  was  no  judgment  of  the  court  of  ap- 
as  it  should  have  been,  directing  that  peals  affirming  that  of  the  trial  court 
court  to  enter  a  judgment  affirming 
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SO  ascertained.'  M.  appealed  from  a  judgment  obtained  against 
him  in  the  county  court.  N.,  as  surety,  signed  the  appeal 
bond,  -which  provided  that  M.  should  prosecute  the  appeal, 
and  perform  the  judgment  of  the  upper  court.  M.  died,  and 
the  appeal  in  consequence  abated  and  was  not  revived.  Helcl^ 
IS.,  was  discharged.  The  act  of  God  prevented  M.  from  pros- 
ecuting the  appeal.  But  the  court  said  that  if  after  M.'s 
death  the  plaintiff  had  prosecuted  the  suit,  JST.  would  have 
been  responsible  for  the  result.^ 

§  459.  Surety  on  appeal  bond  only  bound  for  particular 
judgment  appealed  from  —  Other  cases. —  The  surety  in  an 
undertaking  on  appeal  who  stipulates  to  pay  the  costs  awarded 
against  the  appellant  and  the  amount  of  the  judgment,  if  it  is 
affirmed,  is  liable  only  upon  the  aiBrmance  bf  that  appeal 
from  the  then  existing  judgment;  and  where  there  is  an  inter- 
locutory order  of  affirmance  in  the  appellate  court  reserving 
leave  to  answer,  and  new  pleadings  are  framed  and  a  new 
judgment  rendered  on  the  new  issue,  the  surety  cannot  be 
held  to  pay  such  judgment.'  An  undertaking  on  appeal  con- 
ditioned for  the  payment  of  something  ■^^hich  the  judgment 
creditor  has  no  right  to  receive  (as  the  value  of  the  use  and 
occupation  of  premises  on  which  a  mortgage  was  foreclosed) 
is  not,  as  to  such  condition,  binding  on  the  sureties.*  Judg- 
ment in  ejectment  was  recovered  against  certain  parties  who 
appealed  to  the  supreme  court,  and  gave  a  bond  conditioned 
for  the  payment  of  the  value  of  the  use  and  occupation  of  the 
premises  pending  the  appeal.  Pending  the  appeal  the  plaint- 
iff in  ejectment  conveyed  part  of  the  premises  involved  in  the 

iPiercy  u  Pieroy,  1  Ired.  Eq.  (N.  C.)  joint  obligation.    Without  a  discon- 

214  tinuance    against    either   defendant 

2  Nelson  v.  Anderson,  2  Call  (Va.),  judgment  was  rendered  against  the 
286.  husband  and  surety,  and  after  return 

3  Poppenhousen  v.  Seeley,  3  Abb.  of  an  execution  unsatisfied  against 
Rep.  Om.  Cas.  615.  To  the  effect  the  husband  alone,  suit  was  brought 
that  surety  on  appeal  bond  is  only  on  the  appeal  bond  against  the  surety. 
bound  for  particular  judgment  ap-  Held,  he  was  discharged,  as  he  never 
pealed  from,  see  Post  v.  Shafer,  63  agreed  to  pay  anything  but  a  joint 
Mich.  85.  In  this  case  husband  and  judgment,  which  was  the  one  ap- 
wife  appealed  from  a  joint  judgment  pealed  from. 

against  them  rendered  by  a  justice,        ^  Whitney  v.  AUen,  21  CaL  233. 
the  appeal  bond  being  throughout  a 
48 
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ejectment  suit.  Held,  this  did  not  discharge  the  sureties  on 
the  bond,  as  the  plaintiff  had  parted  with  no  sureties  to  which 
they  might  have  been  subrogated.  They  had  no  claim  on  his 
land.'  If  sureties  sign  an  appeal  bond  upon  the  express  con- 
dition that  it  shall  be  signed  by  the  principal,  and  it  is  not 
signed  by  him,  they  are  not  bound.^ 

§  460.  Object  of  appeal  bond  —  Surety's  liability  contin- 
gent —  When  becomes  fixed  —  Cannot  question  judgment, 
when. —  An  appeal  bond  is  considered  merely  as  a  security 
for  the  payment  of  a  judgment ; '  and  whatever  discharges 
the  judgment  releases  the  sureties  on  the  appeal  bond.*  The 
bond  being  security  for  the  judgment,  the  sureties  thereon 
are  held  liable  for  the  full  amount  of  whatever  judgment  the 
supreme  court- may  render,  without  regard  to  the  amount  of 
the  judgment  appealed  from.'  Until  an  appeal  bond  has  been 
determined,  the  liability  of  a  surety  on  the  appeal  bond  is  held 
to  be  purely  contingent,  and  in  case  of  his  death  does  not 
constitute  a  claim  against  his  estate.*  Surety's  liability  on  an 
appeal  bond  held  to  become  fixed  only  when  the  creditor  has 
taken  every  reasonable  step  to  exact  payment  from  the  prin- 
cipal therein  and  no  property  can  be  found.'  Sureties  on  an 
appeal  bond  cannot,  it  is  held,  question  the  validity  of  a  judg- 
ment affirmed  against  their  principal  on  the  ground  that  the 
appeal  should  have  been  completed  by  recognizance  instead  of 
bond.*  Neither  can  they  go  behind  the  judgment  to  set  up  as 
matter  of  defense  that  which  should  have  been  pleaded  in  the 
original  action,  as  that  the  inferior  court  was  improperly  con- 

4 

1  De  Castro  v.  Clarke,  29  Cal.  11.         533 ;  Pinard  v.  George,  30  La.  Ann. 

2  Ney  V.  Orr,  2  Mont.  559.  384.    To   the    effect,  however,  that 
'  Cotton  V.  Alexander,  32  Kan.  339 ;    principal's  real  estate  need  not  first  be 

Cook  V.  King,  7  Bi'adw.  (III.  App.)  exhausted  before  proceeding  against 

549.  surety  on  appeal  bond,  see  Eailsbuck 

*  Cook  V.  King,  7  Bradw.  (111.  App.)  v.  Greve,  58  Ind.  72 ;  Staley  v.  How- 

549.  ard,  7  Mo.  App.  377.    Though  it  is 

5  Cooper  V.  Rhodes,  30  La.  Ann.  533.  held  the  surety  on  the  appeal  bond 

To  same  effect,  also,  see  Walker  v.  has  the  right  to  show  in  his  defense 

Williams,  88  N.  C.  7.    See,  on  this  that  a  legal  sale  of  the  principal's 

subject,  Cotulla  ■;;.  Goggan  &  Bros.,  property  would  have    satisfied  the 

77  Tex.  32.  judgment    Lafayette  Fire  Ins.  Co.  v. 

eSauer  v.  Griffin,  67  Mo.  654.  Eemmers,  30  La.  Ann.  1347. 

^  Cooper   V.  Ehodes,   30  La.  Ann.  *  Granger,  v.  Parker,  142  Mass.  186. 
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stituted,  or  that  the  judgment  therein  was  improperly  ren- 
dered,' or  that  it  was  procured  by  fraud.^  And  on  the  same 
principle,  where  judgment  had  been  rendered  against  a  surety 
on  an  appeal  bond,  it  was  held  that  the  administrator  could 
not  set  up  as  a  defense  the  fact  that  the  surety  was  insane 
when  he  assumed  the  liability  sought  to  be  enforced.' 

§  461.  Sufficiency  of  sureties  on  appeal  bond  —  Justifica- 
tion— Wlien  guilty  of  contempt. —  The  discretion  reposed  in 
a  judge  as  to  the  security  to  be  taken  on  appeal  extends  not 
only  to  the  amount  of  the  security  but  to  the  number  of  sure- 
ties to  be  required ;  and  when  a  bond  had  been  taken  with  one 
surety,  where  the  law  provided  that  two  shall  be  required, 
the  supreme  court  of  the  United  States  held  that  they  would 
not  require  a  new  bond  to  be  furnished  for  that  reason  only, 
if  the  original  bond  was  not  thereby  invalidated.^  But  if, 
after  the  security  has  been  accepted,  the  circumstances  of  the 
case,  or  of  the  parties,  or  of  the  sureties  upon  the  bond,  have 
changed,  so  that  security  which  at  the  time  it  was  taken  was 
good  and  sufficient  does  not  continue  to  be  so,  the  court,  on 
proper  application,  may  so  adjudge  and  order  as  justice  may  re- 
quire.' It  is  held  that  the  failure  of  sureties  on  an  undertak- 
ing on  ap]ieal  to  justify,  after  an  exception  to  their  pecuniary 
responsibility  has  been  taken,  does  not  render  the  appeal  in- 
effectual.* Where  a  surety  to  an  appeal  bond  becomes  such 
with  knowledge  that  he  is  insolvent  and  with  no  expectation 
of  paying  the  liability  assumed,  it  is  held  that  he  may  be  pun- 
ished for  contempt  of  court.'  A  surety  for  costs  in  a  justice 
court,  in  the  event  his  principal  be  cast  in  the  suit,  may  become 
surety  on  appeal  from  the  judgment.' 

§  462.  Judgment  against  sureties  to  appeal  bonds  upon 
motion  —  Pleading  —  Evidence. —  A  judgment  taken  against 
sureties  upon  an  undertaking  on  appeal,  upon  motion,  and 
without  notice,  is  held  to  be  valid  and  will  support  an  execu- 

1  McCormick  v.  HubbeL,  4  Mont  87.    HiU  v.  Fmnigan,  54  Cal.  311 ;  Schacht 

2  Krall  V.  Libbey,  53  Wis.  393.  v.  Odell,  53  Cal.  449. 

3 Rollins  V.  Love,  97  N.  0.  310.  'Simon  v.  Al(Jine  Publishing  Co,, 

*  Mexican   Construction  Company  14  Daly  (N.  Y.  Com.  Pleas),  379. 

V.  Reusens,  118  U.  S.  49.  s  Sampson  v.  Solinsky,  75  Tex.  663, 

5  Jerome  v.  McCarter,  31  Wall.  17.  adhering  to  Trammel  v.  Trammel,  15 

6  Wittram  v.  Crommelin,  73  Cal,  89 ;  Tex.  391. 
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tion  sale  thereunder.^  And  it  is  held  that  a  valid  judgment 
may  be  rendered  against  a  surety  on  a  supersedeas  bond  with- 
out notice.^  And  the  surety  cannot  enjoin  the  enforcement 
of  such  judgment.'  Upon  affirmance  of  an  appealed  judgment, 
the  liability  of  the  sureties  upon  an  undertaking  to  stay  exe- 
cution pending  appeal  becomes  conclusive,  and  judgment  may 
be  had  against  them  on  motion.''  In  an  action  of  forcible 
entry  and  detainer,  however,  it  is  held  that  a  summary  judg- 
ment cannot  be  rendered  against  the  surety  on  the  appeal 
bond,  as  in  ordinary  cases  of  appeal  from  justices.'  "Where 
a  demand  is  necessary  to  fix  the  liability  of  sureties  to  an 
undertaking,  it  is  held  to  be  a  part  of  the  contract,  and  must 
therefore  be  made  before  action  and  be  averred  in  the  com- 
plaint.' The  breach  of  the  contract  must  also  be  averred.' 
The  burden  of  proving  that  a  surety  on  a  judicial  bond  is  solv- 
ent, and  good  for  the  amount  of  the  bond,  is  held  to  be  on 
the  person  tendering  such  surety.^ 

§463.  Surety  on  appeal  bond  may  purchase  or  take  an 
assignment  of  judgment  —  When  surety  may  recover  in- 
demnity for  payment  of  judgment  —  Other  cases. — A  surety 
on  the  appeal  bond  of  an  executor  in  an  action  begun  during 
the  testator's  life,  where  the  judgment  had  been  affirmed 
against  the  executor,  may  purchase  the  same  in  the  name  of 
another  and  have  an  order  for  the  sale  of  realty  to  pay  the 
same.'  In  the  defense  of  an  action  commenced  in  the  life- 
time of  the  deceased  for  a  debt  then  in  existence,  his  adminis- 
trator gave  an  appeal  bond  with  surety.     Subsequently  the 

iMowry    v.  Heney,  86  CaL  471;  against   the  sureties,  see  Crawford 

Meredith  v.  Ass'n  of  Baltimore,  60  v.  Kirksey,  55  Ala.  383.    But  contra 

Cal.  617.    But  see  Hansen  v.  Martin,  if    the  decree    be  reversed.    Craw- 

63  Cal.  383.    In  Wooldridge  v.  Grif-  ford  v.  Kirksey,  55  Ala.  382. 

fith,  59  Tex.  390,  it  is  held  that  a  judg-  s  Phelan  v.  Johnson,  80  Iowa,  727. 

ment  against  sureties  on  an  appeal  <  Oakley  v.  Van  Nopper,  100  N.  C. 

bond  without  citation  to  or  service  387. 

on  the  surety  is  void.    The  decisions  5  Gray  v.  Dryden,  79  Mo.  106.     To 

cited  from  California,  however,  are  similar   efEect,    see    Gruenewald   v. 

under  the  code.  Schaales,  17  Mo.  App.  324. 

2  Phelan  v.  Johnson,  80  Iowa,  727.  « Morgan  v.  Menzies,  65  Cal.  343. 

To  the  effect,  also,  that  if  on  an  ap-  '  Morgan  v.  Menzies,  60  Cal.  341. 

peal  in  chancery  a  supersedeas  bond  8  State  ex  rel.  Holyland  v.  Judge, 

is  given  and  the  decree  is  affirmed,  35  La.  Ann.  737. 

summary  judgment  wU  be  rendered  «  Ferguson  v.  Carson,  13  Ma  App. 
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surety  paid  the  judgment  and  took  an  assignment  of  the  same 
and  presented  his  claim  against  the  estate.  Held,  that  when 
the  surety  paid  the  debt  it  did  not  lose  its  character  of  a  debt 
against  the  estate,  and  therefore  was  not  Avithin  the  rule 
prohibiting  the  allowance  of  any  claim  against  the  estate  not 
in  existence  at  the  time  of  the  death  of  the  deceased.^  On 
payment  by  a  surety  of  a  judgment  he  becomes  entitled  to 
the  rights-  of  the  creditor  on  the  appeal  bond,  where  the 
principal  alone  appeals,^  and  equity  will  not  enjoin  him  from 
collecting  from  his  principal,  because  the  latter's  attorneys 
neglected  their  duty  in  attending  to  the  principal's  case,  the 
principal  being  sick  at  the  time.^  A  judgment  will  not  be  per- 
mitted against  a  surety  on  an  appeal  bond  where  the  court  re- 
fused to  accept  the  bond  and  denied  the  existence  of  the  appeal.* 
There  is  held  to  be  no  distinction  between  the  extent  of  the 
liability  of  the  principal  and  surety  in  an  appeal  bond.' 

§  464.  Miscellaneous  cases  as  to  liability  of  sureties  on  ap- 
peal bonds. —  A  party  signed  an  appeal  bond  where  there  was 
no  legal  order  showing  an  appeal.  Held,  he  Avas  not  bound. 
Without  an  order  allowing  an  appeal,  the  clerk  had  no  au- 
thority to  take  the  bond."  An  appeal  bond  provided  that  the 
appellant  should  prosecute  his  appeal  and  satisfy  whatever 
judgment  should  be  rendered  against  him.  He  did  not  prose- 
cute his  appeal,  and  for  that  reason  no  judgment  was  rendered 
against  him  in  the  court  above.  Held,  the  surety  in  the  bond 
was  liable,  because  no  appeal  had  been  prosecuted,  and  that 
Avas  a  breach  of  the  bond.'  An  appeal  was  dismissed  by  the 
supreme  court  because  no  transcript  had  been  filed.  It  was 
contended  by  the  sureties  on  the  appeal  bond  that  the  con- 

29,  affirmed  86  Mo.   673.    See,  how-  '  Champomier   v.   Washington,    3 

ever,  Maybury  v.  Grady,  67  Ala.  147.  La.  Ann.  1013.    And  where,  during 

1  Ferguson's    Adm'r     v.    Carson's  the  interval  between  an  appeal  and 

Adm'r,  86  Mo.  678,  affirming  13  Mo.  a  dismissal  of  the  same  for  want  of 

App.   29.      See,   however,    Maybury  prosecution,  the  principal  became  in- 

V.  Grady,  67  Ala.  147.  solvent,  it  was  held  that  the  sureties  on 

-  Briggs  V.  Hinton,   14  B.  J.  Lea  the  appeal  bond  were  liable  for  the 

(Tenn.),  233.  full  amount  of  the  judgment  against 

'  Odell  V.  Mundy,  59  Ga.  641.  theii-  principal  at  the  date  of  the  bond, 

4  State  V.  Cook,  31  Mo.  App.  57.  together  with  interest  and  costs  of 

5  Crane  v.  Andrews,  10  Col.  265.  suit  on  the  bond.    Trent  u  Ehom- 

6  Sears  v.  Bearsh,  7  La.  Ann.  539.  berg,  66  Tex.  249. 
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sideration  of  the  bond  had  failed  because  no  appeal  had  been 
taken.  Held,  an  appeal  had  been  taken,  and  dismissed,  and 
the  sureties  were  liable.'  An  appeal  bond  provided  that 
the  appellant  should  prosecute  his  appeal  and  pay  "  whatever 
judgment "  should  be  rendered  against  him.  The  judgment 
was  in  part  reversed,  and  the  supreme  court  rendered  a  judg- 
ment for  part  of  the  judgment  below.  Held,  the  sureties  on 
the  bond  were  liable  for  this  judgment.^  An  appeal  bond 
recited  that  the  judgment  below  -was  for  a  smaller  sum  than 
the  actual  amount  of  the  judgment.  Held,  the  sureties  on  the 
bond  were  only  liable  for  the  sum  recited  as  the  amount  of 
the  judgment.'  It  is  not  necessary,  in  order  to  charge  the 
sureties  on  an  appeal  bond,  that  an  execution  on  the  judgment 
appealed  from  should  be  issued  against  the  principal.*  Sureties 
on  an  appeal  bond  are  held  not  released  because  of  plaintiff's 
delay  in  bringing  suit.'  So  they  are,  also,  held  not  released 
because  of  the  principal's  arrest  under  an  execution,  or  by  his 
imprisonment  and  discharge.' 

§  465.  Liability  of  sureties  on  forthcoming,  claim  and  de- 
livery and  release  bonds  —  Judgment  in — ^ Amendment  of 
pleadings,  effect  of. —  Judgment  cannot  be  rendered  on  mere 
motion  or  on  trial  of  main  case  against  the  sureties  on  a  forth- 
coming bond.'  But  where  the  parties  in  an  action  of  claim 
and  delivery  compromised,  and  agreed  upon  a  judgment  that 

1  Ellis  V.  Hull,  33  Cal.  160.  To  pre-  not  discharged  by  the  fact  that  the 
cisely  similar  effect,  see  Thalheimer  judgmentis  appealed  from,  and  other 
V.  Crom,  13  Col.  397.  sureties  given  for  the  appeal.    Smith 

2  Diamond  v.  Petit,  3  La.  Ann.  37;  v.  Falconer,  11  Hun  (N.  Y.),  481.  For 
Holmes  v.  Steamer  Belle  Air,  5  La.  further  cases  mvolving  sureties'  lia- 
Aun.  533.  bility  on  appeal  bond,  see  Eingleberg 

s  Jenkins  v.  SkiUem,  5  Yerg.  (Tenn.)  v.  Peterson,  76  Mich.  107 ;  Hopkins  u 

388.  Orr,  124  U.  S.  510;  Wood  v.  Orford, 

4  Anderson    v.    Sloan,   1   Col.  484.  56  Cal.  157. 
Holding  that  sureties  who  sign  an        6  Quillen  v.  Quigley,  14  Nev.  215. 
appeal  bond  are  liable,  although  their        ^  Prusia  v.  Brown,  45  Hun  (N.  Y.), 

names  do  not  appear  in  the  body  of  80. 

it,  see  Cooke  v.  Crawford,  1  Tex.  9.        '  Clary  &  Whaley  v.  Haines,  61  Ga. 

Holding  that  a  surety  on  an  appeal  530.    But    under    Arkansas   statute 

bond  is  not  liable  for  damages  assessed  sureties  on  a  delivery  bond  become 

on  dismissing  the  appeal,  see  Raney  subject  to  summary  judgment  with- 

V.  Baron,  Adm'r,  1  Fla.  337.    Sureties  out    notice    or   service    of   process, 

for  the  payment  of  a  judgment  are  Fletcher  v.  Menken,  '37  Ark.  306. 
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plaintiff  should  pay  defendant  a  certain  sum  and  costs,  it  was 
held  such  judgment  was  binding  on  plaintiff's  sureties,  and 
summary  judgment  might  be  entered  against  them.'  The 
liability  of  sureties  on  a  release  bond  is  held  to  be  measured 
by  the  value  of  the  property  sequestered,  which  they  bound 
themselves  to  return,  and  not  by  the  amount  of  the  judgment, 
rendered  in  the  case  in  which  the  bond  was  given.^  In  an  ac- 
tion against  a  surety  on  an  undertaking  given  to  release  prop- 
erty from  an  attachment  issued  against  two  partners,  it  was 
held  that  a  subsequent  am>endment  of  the  summons  and  com- 
plaint, so  as  to  reach  a  third  partner,  did  not  discharge  the 
sureties.'  Wor  was  the  surety  held  discharged  because  of  a 
change  in  the  ad  damnum  of  the  writ.'' 

§  466.  Defenses  to  sureties  on  release  and  delivery 
bonds  —  Surety  on  forthcoming  bond,  whether  entitled  to 
possession  of  property —  The  surety  on  a  release  bond  can 
set  up  no  ground  of  defense  to  a  judgment  rendered  against 
his  principal  that  the  latter  could  not  set  up,  and  if  the  judg- 
ment is  good  against  the  principal  it  is  equally  so  against  the 
surety.'^  Accidental  destruction'  of  property  by  fire  is  held  no 
defense  to  the  sureties  on  a  delivery  bond  in  an  action  therein.^ 
Sureties  on  a  release  bond  have  a  right  to  prove  that  a  seques- 
tration of  property  was  illegal,  and  a  refusal  to  allow  proof  of 
such  illegality  is  held  error.'  Where  the  release  of  attached 
property  has  been  procured  by  giving  a  forthcoming  bond,  it 
is  held  that  the  sureties  thereon  are  not,  by  reason  of  their 
suretyship,  entitled  to  the  possession  of  the  property,  and  can- 
not, therefore,  replevy  the  same ;  ^  though  it  has  been  held 

1  Council  V.  Averett,  90  N.  C.  168.  ^  Townsend  Nat  Bank  v.  Jones,  151 

2  Can-oil  Co.  v.  Hamilton,  30  La.    Mass.  454. 

Ann.  520 ;  Baker  v.  Morrison,  4  La.  s  McCloskey  v.  Wingfield,  33  La, 

Ann.  372.    In  Fletcher  v.  Menken,  37  Ann.  38. 

Ark.  206,  it  is  held,  though  under  ^Doggett  v.  Black,  40  Fed.  Rep. 

statute,  that  the  judgment  against  439.    And  it  is  also  held  that  the 

the  sureties  on  a  forthcoming  bond  surety  on  a  replevin  bond  was  not 

must  be  for  the  value  of  the  prop-  released  from  hability  because  of  the 

erty  as  found  by  the  court  or  jury  death  or  destruction  of  the  property 

trying  the  case,  and   not  the  value  replevied.   Barry  v.  Frayser,  10  Heisk. 

fixed  by  the  appraisers  taking  the  (Tenn.)  206. 

bond.  '  Carroll  &  Co.  v.  Hamilton,  30  La, 

sChristal  v.  KeUy,  24  Hun  (N.  Y.),  Ann.  520. 

155,  8  Stevenson  v.  Palmer,  14  Col.  565. 
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under  particular  statute  that  sureties  on  a  forthcoming  bond, 
when  sued  thereon,  could  show  that  they  or  one  of  them  had 
a  special  interest  in  the  property ;  as,  for  example,  a  chattel 
mortgage  thereon  which  ante-dated  the  levy  on  which  the  suit 
was  grounded.' 

§  467.  No  defense  to  surety  in  forthcoming  bond  that 
property  did  not  belong  to  principal. —  It  is,  as  a  general 
rule,  no  defense  to  the  surety  on  a  forthcoming  bond  that  the 
property  seized  on  legal  process,  as  property  of  the  principal, 
did  not  belong  to  him.  "With  reference  to  this  it  has  been 
said  that  it  was  not  admissible  for  the  principal  "  or  his  surety 
to  get  possession  of  the  property  by  the  execution  of  the  bond, 
and  then  refuse  to  deliver  it  to  answer  the  judgment  of  the 
court,  according  to  the  exigencies  of  the  bond,  because  it  be- 
longed to  a  third  person.  What  business  is  it  to  them  if  it 
did  belong  to  a  third  person  ?  He  alone  could  complain  that 
his  property  had  been  taken  to  pay  the  debt  of  "  the  princi- 
pal.^ A  steamer  was  sequestered  and  released  on  bond,  which 
provided  that  the  property  should  be  returned  or  the  judg- 
ment satisfied.  In  an  action  on  the  bond  the  sureties  pleaded 
that  subsequent  to  the  sequestration  the  steamer  had  been 
seized  and  sold  by  another  creditor,  and  the  proceeds,  with  the 
knowledge  of  the  plaintiff,  had  been  paid  into  court,  and  dis- 
tributed among  the  creditors.  Held,  these  facts  constituted 
no  defense.''  Certain  property  was  sequestered  by  a  vendor, 
who  claimed  a  lien  on  it,  and  a  sequestration  bond  for  its  re- 
lease was  given,  which  was  conditioned  for  the  production  of 
the  property  to  answer  the  judgment.  The  property  was  at 
that  time  subject  to  a  lien  for  rent,  and  afterwards  became 
subject  to  a  further  lien  for  rent.  It  was  sold  for  these  liens, 
and  was  not  forthcoming  to  answer  the  judgment  in  the  se- 
questration proceeding.     Held,  the  sureties  on  the  sequestra- 

1  Henry  v.  Quackenbush,  48  Mich.  See,  also,  on  this  subject,  Elliott  v. 
415.  Gray,  4  Stew.   &  Port.  (Ala)    168. 

2  Gray  v.  MacLean,  17  111.  404,  per  And  it  is  held  no  defense  to  the 
Caton,  J. ;  Syme  v.  Montague,  4  Hen.  surety  that  the  property  was  notliable 
&  Munf.  (Va.)  180 ;  Jeraison  v.  Coz-  to  attachment  Higdon  v.  Vaughn, 
ens,  3  Ala.  636 ;  Pierce  v.  Whiting.  63  58  Miss.  573. 

CaL  588.  Contra,  Long  v.  United  3  Gordon  v.  Succession  of  Diggs,  9 
States  Bank,  1  Fi-eem.  Oh.  (Miss.)  375.    La.  Ann.  423. 
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tion  bond  were  liable  for  its  non-production.'  The  death  of 
a  slave  for  which  a  delivery  bond  is  given  will  exonerate  the 
surety  when  the  bond  is  not  otherwise  forfeited.^  A  forthcom- 
ing bond  which  is  not  good  as  a  statutory  obligation  may,  if 
it  violates  no  statute  and  does  not  contravene  public  policy, 
be  good  as  a  common-law  bond.^ 

§  468.  Miscellaneous  cases  concerning  sureties  on  forth- 
coming bonds.—  The  obligation  of  abond  for  the  forthcoming 
of  property  seized  on  execution  is  only  that  the  property  shall 
be  delivered  to  the  officer  at  the  time  designated,  and  not  that 
the  execution  shall  be  satisfied ;  and  therefore,  if  a  surety  on 
a  forthcoming  bond,  before  it  is  forfeited,  discharges  the  ex- 
ecution by  paying  it  without  the  request  of  the  principal,  such 
surety  cannot  maintain  an  action  against  the  principal  for 
money  expended  for  the  latter's  use,  though  by  payment  of 
the  execution  the  bond  was  satisfied.  The  principal  may  have 
intended  to  contest  the  validity  of  the  execution  or  levy.* 
When  a  judgment  is  obtained  against  a  principal  and  his  sure- 
ties, and  property  of  the  principal  is  levied  on  for  its  discharge, 
a  third  person  who  becomes  surety  in  a  bond  for  the  forth- 
coming of  the  property,  and  is  obliged  to  pay  the  debt  because 
of  the  non-production  of  the  property,  cannot  recover  contri- 
bution from  the  original  sureties.  They  are  not  sureties  in 
the  same  transaction;  their  interests  are  dissimilar,  and  they 
£re  not  co-suretiei:. '  Where  two  separate  suits  were  brought, 
one  against  the  maker  and  the  other  against  the  indorser  of  a 
promissory  note,  and  judgments  were  had,  and  forthcoming 
bonds  were  given  in  each  case,  the  bond  in  the  case  against 
the  maker  having  been  given  and  forfeited  before  that  in  the 
suit  against  the  surety,  it  was  held  that  the  forfeiture  of  the 
bond  given  by  the  maker  did  not  operate  as  a  satisfaction  of 

1  Clapp  V.  Seibrecht,  11  La.  Ann.  penses  as  are  incident  to  the  seques- 

528.    The  majority  of  the  court  re-  tration  and  release,    see  Norton   v. 

lied  considerably  upon  some  equi-  Cammaok,  10  La.  Ann.  10. 

table  circumstances  against  the  sure-  2  Laughlin   v.  Ferguson,   6    Dana 

ties,  and  two    out    of   five    judges  (Ky.),  111. 

dissented,  holding  that,  as  the  goods  ^  Johnson  v.  Weatherwas,  9  Kan. 

were  sold  for  a  prior  lien,  the  sure-  75. 

ties  were  discharged.    Holding  that  ^  Gray  v.  Bowls,  1  Dev.  &Batt.  Law 

the  liability  of  a  surety  on  a  seques-  (N.  C),  437. 

tration  bond  is  only  for  such  ex-  5  Dunlap  v,  Foster,  7  Ala.  734. 
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the  judgment  against  the  surety,  inasmuch  as  the  judgments 
were  separate  and  in  separate  suits ;  but  the  court  said  it  would 
have  been  otherwise  if  there  had  been  a  judgment  against 
both.'  Judgment  was  recovered  against  A.,  B.  and  C,  who 
were  all  principal  debtors,  and  execution  was  levied  on  prop- 
erty of  A.,  who  gave  a  forthcoming  bond  therefor,  with  D.  as 
surety,  which  bond  was  forfeited  and  execution  was  issued 
against  D.  Held,  the  original  debt  was  not  extinguished  by 
the  levy,  and  giving  the  forthcoming  bond.  By  signing  the 
bond  D.  became  a  surety  for  the  original  debt,  and,  if  he  paid 
it,  might  recover  indemnity  from  B.  and  C,  but  he  could  not 
recover  from  them  the  costs  of  the  forthcoming  bond.  He 
would  also  be  entitled  to  subrogation  to  all  the  rights'of  the 
creditor  against  B.  and  C.^  Sureties  in  a  sequestration  bond 
have  been  held  to  be  proper  parties  defendant  to  a  suit  to  re- 
cover damages  for  wrongfully  suing  out  the  writ.^  A  mistake 
in  the  recital  of  a  bond  to  secure  the  release  of  an  attachment, 
to  the  effect  that  the  writ  issued  from  the  circuit  instead  of 
the  district  court,  held  not  to  release  the  sureties.*  The  surety 
on  a  release  bond  cannot  be  held  for  a  greater  or  different 
amount  than  his  principal.'  The  surety  on  a  delivery  bond 
has  the  right  to  see  that  the  goods  shall  not  be  so  disposed  of 
that  delivery  cannot  be  made  according  to  the  terms  of  the 
bond." 

§  469.  Liability  of  sureties  on  bonds  given  to  dissolve  at- 
taciiment  —  Surety  not  liable  if  attachment  dissolved,  or  if 
attachment  issued  without  authority  —  Amendment  of  dec- 
laration—  Liability  for  judgment. —  The  sureties  on  a  bond 
given  for  the  release  of  attached  property  are  not  liable  thereon 

1  McNutt  V.  Wilcox,  3  How.  (Miss.)  Ann.  157.  That  the  surety  on  a  de- 
417.  livery  bond  may  recover  of  his  prin- 

2  Robinson  v.  Sherman,  8  Gratt  cipal  vifhen  the  surety's  property  has 
(Va.)  178.  been  sold  at  sherifi's  sale  under  an 

3  Tompkins  v.  Toland,  46  Tex.  584.  execution  aimed  upon  a  judgment 
As  to  sureties'  liability  on  an  under-  against  them  both,  see  Collins  v.  Paris, 
taking  to  prevent  a  levy,  see  Preston  57  Ind.  151. 

V.  Hood,  64  Cal.  405 ;  McCutcheon  v.  <  Ripley  u  Gear,  58  Iowa,  460. 

Weston,  65  Cal.  37.  As  to  the  release  6  Lembe  v.  Ronton,  83   La.    Ann, 

of  a  surety  on  a  forthcoming  bond,  1005. 

because  the  sheriff  made  a  return  of  *  James    v.    Kennedy,    10    Heisk. 

z,fi.  fa.  before  the  retm-n  day  of  the  (Tenn.)  607. 

suit,  see  Stewart  v.  Lacoume,  30  La. 


§  470.]  STJEETIES    ON   JUDICIAL   BONDS..  683 

if  the  attachment  is  subsequently  dissolved.^  And  where  there 
is  no  authority  in  law  for  issuing  an  attachment,  a  bond  with 
sureties  given  to  dissolve  the  same,  conditioned  to  pay  the 
plaintiff  the  judgment  which  he  may  recover,  is  void,  and  the 
sureties  thereon  are  under  no  liability.^  Sureties  on  a  bond 
given  for  the  dissolution  of  an  attachment  are  held  not  bound 
for  an  increase  of  plaintiff's  claim  made  by  amendment  after 
the  bonding.''  They  are  not  discharged,  however,  by  the 
amendment  of  a  count  so  as  to  state  it  more  accurately.*  And 
if  the  amount  sued  for  in  a  count  is  not  affected  by  the  amend- 
ment, the  sureties  are  held  not  discharged.^  The  sureties  on 
a  bond  given  to  dissolve  an  attachment  who  have  paid  the  ex- 
ecution for  costs  only,  issued  upon  the  judgment  against  their 
principal,  held  to  operate  as  a  payment  pro  tanto  of  the  judg- 
ment, and  not  to  release  them  from  liability  for  the  remainder 
of  the  judgment.^ 

§  470.  LiaMlity  of  surety  on  bond  given  to  dissolve  at- 
tacliment  wheji  defendants  clianged  or  judgment  had  against 
only  part  of  defendants. —  The  surety  in  a  bond  given  to  dis- 
solve an  attachment  is  discharged  if  the  plaintiff  afterwards 
discontinues  as  to  one  of  the  defendants,  and  brings  in  a  new 
defendant  without  notice  to  the  surety,  although  the  defend- 
ant as  to  whom  the  action  was  discontinued  was  not  a  partj'' 
to  the  bond.  The  court  said :  "  The  bond  declared  on  is  con- 
ditioned for  the  payment  of  the  judgment  which  the  plaintiff 
should  recover  in  the  original  action.  The  judgment  actually 
rendered  was  against  a  new  party,  and  is  entirely  different 
from  any  which  the  surety  had  in  view  when  he  signed  the 
bond."  '     The  condition  of  a  bond  dissolving  an  attachment 

1  P'ernan  u.  Butcher,  113  Pa.  St.  293.  actions  on  such  bonds,  Kellogg   v. 

2  Pacific  Nat  Bank  v.  Mixter,  124  Kimball,  142  Mass.  124;  Doran  v. 
U.  S.  721.  But  held  otherwise  as  to  Cohen,  147  Mass.  343 ;  Lanahan  v. 
sureties  on  injunction  bonds  where  Porter,  148  Mass.  596. 

the  court  graiiting    the   injunction  f^  Wood  u  Mann,  135  Mass.  319. 

had  no  authority  to  do  so.   Adams  v.  '  Richards  v.  Storer,  114  Mass.  101, 

Olive,  57  Ala.  349.  per  Ames,  C.  J.    To  similar  effect,  see 

3  Prince  v.  Clark,  137  Mass.  599.  Tucker  v.  White,  5  Allen,  333.    See, 
1  Cutter  V.  Eichardson,  135  Mass.  also,  Quillen  v.  Arnold,  13  Nev.  334. 

73.  So  where  an  attachment  was  issued 

5  Warren   v.  Lord,   131   Mass.  560.  to  recover  freight  claimed  to  be  due 

And  to  same  effect,  see  on  the  sub-  plaintiffs  as  owners  of  a  steamship, 

ject  of  amendment  of  pleading  in  and  a  bond  was  given  with  sm-eties, 
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was  that  if  the  defendants  A.,  B;  and  0.  "shall  pay  to  the 
plaintiff  in  said  action  the  amount,  if  any,  which  he  shall  re- 
cover therein  within  thirty  days  after  the  final  judgment  in 
said  action,  then,"  etc.  Judgment  was  recovered  against  A. 
and  B.  only.  Held,  the  surety  in  the  bond  was  liable  therefor. 
The  court  said  it  did  not  appear  in  the  case  whose  property 
was  attached,  but  the  condition  of  the  bond  was  to  pay  what- 
ever judgment  should  be  rendered  in  the  case.^  In  another 
case  certain  property  was  attached  at  the  suit  of  three  per- 
sons. Certain  parties,  to  procure  the  release  of  the  attached 
property,  gave  a  bond  conditioned :  "  That  if  the  obligors 
should  well  and  truly  pay  any  judgment  which  might  be  re- 
covered by  the  said.  .  .  .  (plaintiif)  in  the  suit  commenced 
by  the  writ  of  attachment  within  sixty  days  after  the  judg- 
ment was  recovered,"  then  the  obligation  to  be  void.  The 
plaintiff  dismissed  the  suit  as  to  two  of  the  parties,  and  recov- 
ered judgment  against  the  third.  Held,  the  sureties  on  the 
bond  were  not  liable  therefor.  The  court  said  that  the  bond 
when  executed  tacitly  refers  to  the  suit  as  it  then  is.  "  The 
sureties  on  entering  into  the  contract  measure  the  risk  they 
incur  by  the  chances  which  the  plaintiff  has  to  recover  against 
the  defendants  in  the  writ,  and  the  ability  of  the  latter,  in  case 
of  defeat,  to  respond  to  the  plaintiff  or  the  sureties  themselves 
if  called  on."  The  change  in  the  parties  allowed  the  creditor 
to  recover  when  he  would  otherwise  have  been  defeated.  The 
sureties  would  have  to  look  for  indemnity  to  the  parties 
against  whom  the  judgment  was  recovered  instead  of  all  the 
defendants  in  the  attachment  suit,  and  he  might  be  insolvent 
and  the  others  good.^ 

and  at  the  trial  sixteen  other  persons,  To  similar  effect,  see  Heynemann  v. 
part  owners  of  the  steamer,  were  Eder,  17  Cal.  433.  And  the  result  is 
made  co-plaintiffs,  and  upon  the  is-  the  same  whether  the  plaintiff  dis- 
sues  joined  as  thus  amended,  judg-  continues  against  one  defendant,  or 
ment  was  recovered  against  the  fails  to  recover  against  him  upon 
defendant  and  his  sureties,  it  was  trial.  Poole  v.  Dyer,  123  Mass.  868, 
held  that  the  amendment  making  distinguishing  Richards  v.  Storer,  114 
new  parties  plaintiff  changed  the  Mass.  101.  See,  also,  Dalton  v.  Bar- 
nature  and  character  of  defendant's  nard,  150  Mass.  473. 
obligation  and  released  the  sureties  ^  Andre  v.  Fitzhugh,  18  Mich.  93, 
on  the  bond.  Furness  v.  Read,  63  per  Graves,  J.  See,  also,  on  this  sub- 
Md.  1.  ject,  Newell  u  Norton,  3  Wall.  357. 
1  Leonard  v.  Speidel,  104  Mass.  356.  Holding  that  an  alteration  of  the  at- 
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§  4:71.  When  judgment  against  principal  conclusive 
against  surety  on  bond  to  dissolve  attacliment. —  An  at- 
tachment was  levied  on  the  property  of  a  defendant,  and  a 
bond  with  sureties  to  dissolve  the  attachment  was  given. 
Afterwards,  and  before  judgment,  the  principal  was  adjudged 
bankrupt,  and  the  creditor  proved  his  claim  against  the  bank- 
rupt's estate.  Afterwards  judgment  was  recovered  in  the 
attachment  suit.  Held,  these  facts  were  no  defense  to  the 
surety  on  the  forthcoming  bond,  but  should  have  been  made 
use  of  to  defeat  the  attachment  suit.  The  judgment  in  that 
suit  was,  in  the  absence  of  fraud  or  collusion,  conclusive  evi- 
dence of  the  existence  of  the  debt  against  both  principal  and 
surety.'  Certain  goods  were  seized  on  attachment  as  the 
property  of  A.  Afterwards  B.,  with  C.  as  surety,  gave  a 
bond  for  the  goods,  by  which  they  agreed  to  satisfy  whatever 
judgment  might  be  rendered  in  the  suit.  Judgment  having 
been  rendered  for  the  plaintiff  in  the  suit,  it  was  held  that  the 
surety  in  the  bond  might  show  as  a  defense  that  the  property 
levied  on  was  not  the  property  of  A.,  that  no  service,  actual 
or  constructive,  had  been  had  on  A.,  and  that  consequently  the 
judgment  was  a  nullity .^  Certain  property  was  levied  on  by 
attachment,  and  sureties  signed  an  obligation  providing  that, 
in  consideration  of  the  release  of  the  property  levied  on,  the 
obligors  would  pay  whatever  judgment  might  be  rendered  in 
the  attachment  suit.  Judgment  was  recovered  by  the  plaint- 
iff in  the  attachment  suit,  and  it  was  held  that  the  sureties  in 
the  bond  were  liable  therefor,  and  could  not  show  that  the 
property  attached  was  not  subject  to  attachment,  nor  that  the 
writ  of  attachment  was  not  properly  issued.  The  court  said : 
"  It  does  not  rest  with  the  .  .  .  (sureties)  to  say  that  the 
property  attached,  if  any  was,  was  not  subject  to  levy,  for  the 
condition  is  to  answer  the  judgment ;  and  no  collateral  inquiry 
can  be  made  as  to  the  fact  of  the  levy,  or  of  the  property  being 
subject  to  it."  ^ 

taohment  writ  discharges  the  surety  field,  33  La.  Ann.  38 ;  Fusz  &  Backner 

on    such    a   bond,    see    Simeon    v.  v.  Trayer  &  Noble,  39  La.  Ann.  393 ; 

Cramm,  131  Mass.  493.  Stelle  v.  Shannon,  63  Tex.  198;  At- 

1  Cutter    V.  Evans,   115    Mass.   37.  kinson  u  Foxworth,  53  Miss.  741. 

See  also,  on  this  subject,  Collins  v.  2  Quiue  v.  Mayers,  3  Rob.  (La.)  510. 

MitcheU,  5  Fla.  364 ;  Lee  u  James,  » McMillan  v.  Dana,  18  Cal.  339. 
150  Mass.  475;  McCloskey  v.  Wing- 
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§  472.  How  surety  on  bond  to  dissolve  attachment  and  on 
appeal  bond  affected  by  bankruptcy  of  principal.— It  has 

been  held  that  a  discharge  in  bankruptcy  is  a  bar  to  the  further 
prosecution  of  a  suit  against  the  bankrupt,  commenced  by  at- 
tachment more  than  four  months  before  the  institution  of  the 
bankruptcy  proceedings,  if  the  attachment  was  dissolved  by 
giving  a  bond  with  surety  to  pay  whatever  judgment  might 
be  recovered  in  the  case,  notwithstanding  the  provisions  of 
the  bankrupt  act,  preserving  the  lien  of  an  attachment  made 
four  months  or  more  before  the  commencement  of  bankruptcy 
proceedings,  and  continuing  the  liabihty  of  sureties  after  the 
discharge  in  bankruptcy  of  their  principal.  The  obligation  of 
the  surety  on  such  a  bond  never,  in  such  case,  becomes  com- 
plete, because  no  judgment  is  rendered  against  the  principal.' 
On  the  same  principle  it  has  been  held  that  the  surety  on  ap- 
peal bond  is  discharged  by  the  discharge  in  bankruptcy  of  his 
principal,  where  no  final  judgment  is,  for  that  reason,  rendered 
against  the  principal.  Such  a  surety  is  not  bound  for  the  debt, 
but  is  only  liable  in  case  of  thp  rendition  of  a  judgment  which 
never  is  rendered.^ 

§  473.  Miscellaneous  cases  concerning  sureties  on  bonds 
given  in  attachment  proceedings. —  After  the  liability  of  the 
sureties  on  a  bond  given  to  dissolve  an  attachment  has  become 
fixed,  they  are  not  discharged  by  the  fact  that  the  creditor 
has  the  principal  arrested  and  imprisoned  for  the  same  debt.^ 

1  Cai-penter  v.   Turrell,   100    Mass.  amount  so  paid  from  the  principal, 

450;  Hamilton  v.  Bryant,  114  Mass.  Fairbanks  v.  Lambert,  137  Mass.  373. 

548 ;  Braley  v.  Boomer,  116  Mass.  527 ;  2  odell  v.  Wootten,  38  Ga.  324 ;  Id., 

In  re  Riohter's  Estate,  4  Bankr.  Reg.  4  Bankr.  Reg.  183 ;  Martin  v.  Kibourn, 

222 ;  Payne  v.   Able,  7  Bush  (Ky.),  1  Cent.  Law  Jour.  94 ;  Martin  v.  Kil- 

344 ;  Hayes  v.   Nash,  129  Mass.  62.  bourn,  12  Heisk.  (Tenn.)  331.   But  see 

To  oontz-ary  effect,  see  Holyoke  v.  Knapp  v.  Anderson,  7  Hun  (N.  Y.), 

Adams,  1  Hun  (N.  Y.),  223 ;  Id.,  10  295 ;  affirmed,  71  N.  Y.  466 ;  Hall  v. 

Bankr.  Reg.  270 ;  affirmed,  Holyoke  Fowler,  6  Hill,  630.   That  a  discharge 

V.  Adams,  59  N.  Y.  233 ;  Id.,  13  Bankr.  in  bankruptcy  of  a  judgment  debtor 

Reg.  414 ;  In  re  Albreoht,  17  Bankr.  will  not  release  his  sureties  on  an  ap- 

Reg.  287 ;  Zollar  v.  Janvrin,  49  N.  H.  peal  bond  from  a  judgment  of  a  jus- 

114.   Holding  that  if,  after  judgment  tice  of  the  peace,  executed  before  the 

against  principal  and  surety  on  an  bankruptcy  proceedings,  see  Fisse  v, 

appeal  bond,  the  principal  becomes  Einstein,  5  Mo.  App.  78. 

bankrupt  and  the  surety  pays   the  ^  Moore  v.  Loring,  106  Mass.  455, 
judgment   he    cannot   recover    the 
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It  has  been  held  that  the  surety  in  a  void  attachment  bond  is 
not  liable  for  the  wrongful  taking  of  the  property  by  the 
'  sheriff,  where  he  has  no  personal  share  in  such  taking.^    A. 
attached  the  goods  of  B,  and  he  gave  bond,  with  C.  as  surety, 
for  the  forthcoming  of  the  goods  to  answer  the  attachment. 
Afterwards  A.  and  B.  agreed  among  themselves  that  the  debt 
sued  for  was  just,  and  the  attachment  should  be  sustained. 
Held,  that  C.  might  thereupon  intervene  in  the  suit  and  move 
that  the  attachment  be  quashed,  and  that  he  was  only  liable 
for  the  forthcoming  of  the  property,  on  condition  that  the 
atta'chment  proceeding  was  legal  and  proper,  and  the  property 
levied  on  was  subject  to  attachment.    The  agreement  between 
A.  and  B.  did  not  bind  C.'^    The  removal  of  a  cause  from  a 
state  to  a  United  States  court,  in  accordance  with  the  act  of 
congress,  does  not  of  itself  alone  have  the  effect  to  render  a 
delivery  bond  for  property  seized  on  attachment  and  already 
filed  in  the  cause  inoperative;  neither  does  such  removal  so 
change  or  enlarge  the  obligation  of  the  sureties  on  such  bond 
as  to  discharge  them.     But  where,  in  pursuance  of  an  order  of 
the  state  court,  a  new  forthcoming  bond  is  filed  in  the  United 
States  court,  and  the  first  bond  is  delivered  up  to  the  sureties 
therein,  and  by  them  canceled,  such  sureties  are  discharged.' 
A  bond  given  to  procure  the  issuing  of  an  attachment  pro- 
vided that  the  plaintiff  would  pay  all  damages  which  the  de- 
fendant might  sustain.     Held,  the  sureties  on  such  bond  were 
only  liable  to  pay  in  case  the  principal  did  not.     They  were 
in  the  nature  of  guarantors,  and  "  a  demand  on  the  principal 
debtor,  and  a  failure  on  his  part  to  do  that  which  he  is  bound 
to  do,  are  requisite  to  found  any  claim  against  the  guarantor."  * 

1  McDonald  v.  Fett,  49  Cal.  354.  all  costs  and  disbursements,  see  Bing 

2  Burch  V.  Watts,  37  Tex.  135.  Gee,  Adm'r,  v.  Ah  Jim,  7  Fed.  Eep. 

3  Ramsey  v.  Coolbaugh,  13  Iowa,  811 ;  Lee  v.  Homer,  87  Hun  (N.  Y.), 
164.  634.    Though  holding  that  they  are 

spinney  v.  Hershfield,  1  Mont.  367,  not  liable  for  counsel  or  witness  fees 

per  Knowles,  J.    And  a  complaint  see  Northampton  Nat  Bank  v.  Wylie, 

failing  to  allege  that  a  demand  had  53  Hun  (N.  Y.),  146.    Holding  the 

been    made,  held  fatally  defective,  sureties  not  liable  where  the  attached 

Pierce  v.  Whiting,  68  Cal.  538.    Hold-  property  depreciates    in  price   and 

ing  that  if  plaintiff  fails  to  obtain  value  during  the  continuance  of  the 

judgment  in  attachment  the  sureties  action,  MUler  v.  Ferry,  50  Hun  (N.  Y.), 

on  the  attachment  bond  are  liable  for  356,    Sureties  held   entitled  to  the 
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§  474.  Surety  on  injunction  bond  not  liable  for  judgment 
if  it  is  misdescribed. —  In  a  suit  against  a  surety  on  an  injunc- 
tion bond  conditioned  for  the  payment  of  all  moneys  due,  or 
to  become  due,  upon  a  judgment  "  for  the  sum  of  $2,300  and 
costs,"  in  favor  of  the  obligee  and  against  the  principal,  in 
case  the  injunction  should  be  dissolved,  it  was  held  that  the 
plaintiff  could  not  give  in  evidence  a  judgment  for  $2,346.06 
and  costs,  although  in  other  respects  it  answered  to  the  judg- 
ment mentioned  in  the  condition  of  the  bond.'    If,  however, 

* 

the  bond  contains  a  plain  reference  to  the  bill  in  the  suit  in 
which  the  injunction  is  issued,  the  misdescription  of  the  judg- 
ment in  the  bond  may  be  corrected  by  the  bill  and  the  surety 
held  liable.^  "Where  the  judgment  recited  in  an  injunction 
bond  was  stated  to  have  been  recovered  at  the  April  term, 
1801,  when  it  was  in  fact  recovered  at  the  September  term, 
1801,  it  was  held  the  surety  on  the  bond  was  not  liable  there- 
for.' 

§  475.  Liability  of  surety  on  injunction  bond  for  judg- 
ment, damages,  interest,  costs,  etc. —  An  injunction  bond  in 
a  suit  to  stay  a  judgment  at  law  provided  for  the  payment 
of  all  costs  and  damages  in  case  the  injunction  should  be  dis- 
solved. The  statute  provided  that  the  bond  in  such  case 
should  be  conditioned  for  the  payment  of  the  judgment  at 
law.  Held,  the  sureties  in  the  bond  were  only  bound  for  the 
costs  and  damages  in  the  injunction  suit,  and  not  for  the  pay- 
ment of  the  judgment.^  The  surety  in  an  injunction  bond 
has  been  held  not  liable  for  damages  allowed  upon  the  affirm- 
ance of  a  decree  in  pursuance  of  a  statute  passed  after  he 
signed  the  bond.'  "Where  an  injunction  bond  in  a  suit  to  stay 
certain  judgments  at  law  provided  for  the  payment  of  "  the 
said  sums  of  money  in  said  judgments  specified,"  and  the 
amounts  of  the  judgments  were  specified,  it  was  held  the 
surety  on  the  bond  was  liable  for  interest  on  the  judgments." 


benefit  of  all  costs  and  damages  paid  '  Morgan  v.  Blackiston,  5  Han.  & 

by  their  principals.    Baere  v.  Arm-  Johns.  (Md.)  61. 

strong,  26  Hun  (N.  Y.),  19.  4  Ashby  v.  Tureman,  3  Litt  (Ky.)  76. 

1  Hall    V.  'Williamson's    Adm'r,  9  5  Woodson  v.  Johns,  3  Munf.  (Va.) 
Ohio  St.  17.  330. 

2  Williamson's    Adm'r  v.  Hall,  1  ^Weatherby    u    Shackleford,    87 
Ohio  St  190.  Miss.  559. 
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A.  having  procured  an  order  dissolving  an  injunction  which 
had  issued  in  favor  of  B.,  the  latter  appealed  to  the  supreme 
court  from  the  order,  which  appeal  the  supreme  court  dis- 
missed on  the  ground  that  an  appeal  did  not  lie  in  such  a  case. 
Held,  the  sureties  on  the  appeal  bond  were  not  liable  for  the 
damages  occasioned  by  the  issuing  of  the  injunction,  but  only 
for  the  costs  of  the  appeal.*  ISTo  cost  are  held  taxable  against 
the  sureties  on  an  injunction  bond  except  such  as  are  occasioned 
by  the  injunction.^  Neither  are  the  costs  of  suit  to  which  the 
injunction  is  a  mere  incident  held  taxable  against  the  sureties 
on  the  injunction  bond.'  But  all  costs  accruing  between  the 
granting  of  a  restraining  order  and  its  dissolution  are  held 
properly  taxed  against  the  sureties  on  the  injunction  bond.* 
Sureties  on  an  injunction  bond  are  held  not  liable,  however, 
for  the  costs  and  expenses  of  an  unsuccessful  application  to 
dissolve  the  injunction.' 

§  476.  Liability  of  surety  on  injunction  bond  for  damages 
continued. —  The  report  of  a  referee  assessing  damages  in  con- 
sequence of  an  Injunction,  when  duly  confirmed,  is  held  to  be, 
in  the  absence  of  fraud,  conclusive  upon  the  sureties  to  the 
undertaking  given  on  the  granting  of  the  injunction,  even 
though  they  had  no  notice  of  the  j)roceedings.  The  court  in- 
timate, however,  that  it  is  the  safer  and  fairer  course  to  give 
the  sureties  notice.^  Sureties  to  an  injunction  bond  have  been 
held  not  liable  for  the  wrongs  suffered  by  the  defendant  dur- 
ing the  time  the  injunction  was  in  force,  nor  for  the  tortious 
acts  of  the  complainant.''  The  obligation  of  sureties  on  a  stat- 
utory injunction  bond  is  held  to  be  not  for  the  payment  of  all 
damages  that  the  injunction  may  occasion  to  the  defendant, 
but  only  such  as  the  court  shall,  upon  the  dissolution  of  the 
injunction,  adjudge  against  the  complainant ;  and  until  they 
have  been  so  adjudged  the  sureties  on  the  bond  are  not  liable.' 
Where  an  injunction,  given  in  accordance  with  the  statutes, 

1  Parham  v.  Cobb,  9  La.  Ann.  423.        5  Langdon  v.  Gray,  33  Hun  (N.  Y.), 

2  Lewis  V.  Leahey,  14  Mo.  App.  564 ;    511. 

Loehner  v.  Hill,  17  Mo.  App.  33.  « Jordan  u  Volkenning,  73  N.  Y. 

3  Lewis  V.  Leahey,  14  Mo.  App.  564.  300. 

4  Lewis  V.  Leahey,  14  Mo.  App.  564,  '  Cummings  v.  Mugge,  94  HI.  186. 
distinguished  as  to  this  point  in  8  Dorriss  v.  Carter,  67  Mo.  544 ;  No- 
Loehner  v.  Hill,  17  Mo.  App.  33,  35.  Ian,  Adm'r,  v.  Johns,  37  Mo.  App.  503. 
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"was  conditioned  "that  the  plaintiff  shall  pay  to  the  defendants 
the  damages  which  they  or  either  may  maintain  by  reason  of 
the  injunction  in  this  action,  if  it  be  finally  decided  that  the 
injunction  ought  not  to  have  been  granted,"  and  the  injunction 
was  dissolved  and  the  action  dismissed  without  prejudice,  it 
was  held  that  there  was  no  breach  of  the  bond  and  the  sureties 
thereon  were  not  liable  in  damages  because  it  had  not  been 
"  decided  that  the  injunction  ought  not  to  have  been  granted." ' 
The  parties  to  an  injunction  capnot  agree  that  damages  be  as- 
sessed in  a  suit  upon  the  bond  for  the  first  time.^  Where  a 
bond  was  given  in  pursuance  of  an  order  that  an  injunction 
issue,  it  was  held  that  the  sureties  were  not  liable  for  damages 
arising  to  defendant  from  his  obedience  to  a  writ  of  injunction 
issued  several  days  prior  to  the  date  of  the  bond,  no  writ  hav- 
ing issued  after  the  filing  of  the  bond.' 

§  477.  Liability  of  surety  in  injunction  bond  if  com- 
plainant dismiss  his  bill  by  agreement  witli  defendant,  or 
agree  to  a  decree  dismissing  the  same. —  Certain  parties  be- 
came sureties  in  an  injunction  bond  given  in  a  suit  to  stay  a 
judgment  at  law.  The  principal  in  the  injunction  suit  dis- 
missed his  bill  by  agreement  with  the  owner  of  the  judgment. 
ITeld  that,  in  the  absence  of  fraud  and  collusion  by  the  princi- 
pal and  the  creditor  to  charge  the  sureties,  the  mere  dismissing 
the  injunction  suit  by  consent  did  not  discharge  the  sureties 
on  the  injunction  bond.  The  court  said  that  the  surety,  by 
his  undertaking,  "  put  himself  in  the  power  of  his  principal  so 
far  as  the  prosecution  of  the  bill  was  concerned.  He  knew 
perfectly  well  that  the  complainant  had  power  at  any  time,  in 
his  discretion,  to  dismiss  his  bill.  He  knew  the  court  could 
dismiss  it  for  reasons  shown,  and  he  took  these  risks."  *  But 
if  the  complainant  in  a  bill  upon  which  an  injunction  has  been 
granted  is  corruptly  induced  by  the  defendant  in  the  suit  to 
dismiss  his  bill  for  the  purpose  of  charging  the  sureties  on  the 
injunction  bond,  they  will  be  thereby  discharged.'  And  it  has 
been  held  that  a  decree  made  upon  an  agreement  of  the  par- 

And  to  substantially  similar  eflfeot,        ^  jiix  v.  Vail,  86  111.  40. 
see  Deakin  v.  Stanton,  3  Fed.  Rep.        » Carter  v.  Mulreim,  83  CaL  167. 
435  (Cir.   Ct.  W.  D.   IlL),  following        ^  Boynton  u  Phelps,  52  IlL  310,  per 

Bein  v.  Heath,  12  How.  168.  Breese,  C.  J. 
1  Krug  V.  Bishop,  44  Ohio  St.  331.  ^  Boynton  v.  Eobb,  33  HL  535. 
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ties  to  a  bill  for  an  injunction  that  the  bill  be  dismissed  with- 
out prejudice  to  the  rights  of  either  party  is  not  such  a  final 
determination  of  the  cause  as  will  fix  the  liability  of  the  sure- 
ties on  the  injunction  bond.'  The  court  say :  "  "Was  this  agree- 
ment of  counsel  dismissing  the  bill  such  a  final  determination 
of  the  cause  as  will  fix  the  liability  of  the  sureties  on  the  in- 
junction bond?  .  .  .  The  sureties  in  an  injunction  bond 
assume  certain  obligations.  At  the  same  time  they  have  rights 
which  must  be  respected  and  of  which  they  cannot  be  deprived 
without  their  consent.  They  are  entitled  to  have  the  case 
against  their  principal  tried  according  to  the  forms  of  law,  and 
a  final  decree  or  judgment  entered  against  him  in  court.  Their 
liability  consists  in  satisfying  any  judgment  their  principal 
may  be  condemned  to  pay.  Until  there  is  such  a  final  deter- 
mination of  the  equity  suit  as  shows  that  the  injunction  was 
wrongfully  issued,  I  do  not  see  how  an  action  would  lie  against 
the  principal  in  the  bond,  much  less  against  his  sureties. 
.  .  .  There  must  be  a  decision  upon  the  merits,  or  what  is 
equivalent  thereto.  ...  As  a  general  rule  the  dismissal 
of  a  bill  by  the  agreement  of  the  parties  is  not  the  equivalent 
of  a  decision  upon  the  merits.  .  .  .  That  this  must  be  the 
rule  as  regards  the  sureties  in  an  injunction  bond  can  hardly 
be  doubted.  "Were  it  otherwise  their  liability  could  be  fixed 
by  the  agreement  of  the  parties  without  their  assent  or  even 
their  knowledge,  instead  of  by  the  judgment  or  decree  of  the 
court,  as  contemplated  and  tacitly  understood  when  they 
signed  the  bond."  ^  It  has  been  held,  however,  that  where  a 
preliminary  injunction  was  granted  in  an  action,  a  subsequent 
stipulation  between  the  parties  to  the  action  that  the  injunc- 
tion be  vacated  upon  certain  conditions  stated  in  the  stipula- 
tion did  not  operate  to  release  the  sureties.' 

§  478.  Liability  of  surety  on  injunction  bond  whei*e  par- 
ties to  injunction  suit  agree  to  have  the  same  tried  at 
chamhers. —  The  surety  on  an  injunction  bond  has  been  held 
discharged  by  an  agreement  entered  into  between  the  princi- 
pal and  plaintiff,  without  the  surety's  consent,  to  have  the  case 

1  Large  v.  Steer,  131  Pa.  St.  30.  ^  Dickerson   v.    Herman,    9    Daly 

2  Large  v.  Steer,  121  Pa.  St  30,  33,    (N.  Y.  Com.  Pleas),  398. 
Si,  per  Faxon,  J. 
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tried  at  chambers  and  decided  after  court  term.'  The  court, 
upon  this  proposition,  say :  "  The  surety  on  an  injunction  bond 
has  incurred  obligations,  and  has  certain  rights  which  cannot 
be  taken  away  from  him  without  his  consent.  He  is  entitled 
to  see  the  case  tried  according  to  law ;  a  judgment  rendered 
on  the  confession  of  the  principal  of  his  bond  would  bind  the 
principal,  but  would  not  affect  the  surety.  The  case  in  which 
the  bond  is  furnished  should  be  called  and  disposed  of  in  open 
court  under  the  forms  and  with  the  delay  prescribed  by  law. 
His  obligations  must  be  strictly,  but  legally,  construed.  They 
consist  in  satisfying  any  judgment  which  the  principal  may 
be  condemned  to  pay.  It  cannot  be  supposed  that  it  ever 
entered  the  mind  of  the  lawgiver  and  of  sureties  in  such  cases 
that  a  judgment  rendered  on  the  confession  of  the  principal, 
or  without  his  having  been  regularly  dealt  with,  could  saddle 
a  responsibility  on  the  surety  on  such  bond.  We  think  that 
the  omission  to  have  proceeded  regularly  in  obtaining  the 
judgment  rendered,  and  to  have  ventured  its  validity  on  the 
agreement  mentioned,  entitles  the  surety  to  ward  it  off,  and 
that  he  cannot  be  held  responsible  and  liable  on  a  judgment 
thus  obtained.  The  point  presented  is  a  novel  one,  but  is  not, 
when  tested  by  the  rules  of  clear  reason  and  justice,  in  the 
absence  of  any  express  law  or  formal  jurisprudence  on  the 
subject,  of  difficult  solution."^ 

§  4:79.  Liability  of  surety  in  injunction  bond  when  one 
only  of  several  for  whom  he  is  liable  is  charged. —  A.  and 
B.  were  enjoined  by  C,  who  gave  bond  with  D.  as  surety, 
conditioned  to  indemnify  A.  and  B.  against  all  such  costs  and 
damages  as  should  be  awarded  against  C.  in  case  the  injunc- 
tion should  be  dissolved.  It  was  dissolved  as  to  A.,  but  not 
as  to  B.  Seldj,  D.  was  not  liable  on  his  bond.  The  injunc- 
tion had  not  been  dissolved  so  as  to  charge  him.'  It  has  been 
held  that  the  undertaking  of  the  surety  in  an  injunction  bond, 
where  there  are  several  complainants,  is,  in  law,  for  the  prin- 
cipals severally  as  well  as  jointly,  and  the  abatement,  there- 
fore, of  a  suit  in  equity  as  to  one  of  several  joint  complainants 
by,  the  neglect  of  both  parties  to  revive  it,  or  the  discharge 

1  Baker  v.  Frellsen,  33  La.  Ann.  2  Baker  v.  Frellsen,  33  La.  Ann. 
833.  833,  per  Levy,  J. 

>  Ovington  v.  Smith,  78  III.  350. 
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of  one  upon  some  ground  applicable  to  him  alone,  does  not  af- 
fect the  liability  of.  the  surety  in  an  injunction  bond  for  the 
surviving  party  or  parties  against  whom  a  final  decree  may 
have  been  properly  rendered.' 

§  480.  Miscellaneous  cases  concerning  sureties  in  injunc- 
tion bonds. —  A  single  complainant  filed  a  creditor's  bill  on 
behalf  of  himself  and  all  other  creditors  of  the  defendant  who 
should  come  in  and  contribute  to  the  expenses  of  the  suit.  He 
also  procured  the  issuing  of  an  injunction  against  the  defend- 
ant to  prevent  him  from  disposing  of  his  property,  giving  an 
injunction  bond  with  surety.  Afterwards  other  creditors  be- 
came parties,  and  joined  in  the  prosecution  of  the  case.  Held, 
the  surety  in  the  injunction  bond  was  not  discharged  by  the 
addition  of  the  new  parties.  The  court  said  that  while  the 
courts  will  not  extend  the  obligation  of  a  surety,  "  it  is  equally 
settled  that  the  intention  of  the  parties  when  the  bond  was 
executed  is  to  guide  in  its  construction,  and  to  arrive  at  this, 
the  nature  of  the  contract,  the  purposes  to  be  accomplished  by 
it,  and  the  character  of  the  proceedings  of  which  it  forms  a 
part,  will  be  regarded."  In  this  case  the  bond  was  given  as  a 
necessary  step  to  procure  the  injunction.  "  The  condition  of 
the  bond  was  co-extensive  with  the  objects  and  purposes  of  the 
bill,"  and  the  admission  of  new  parties  did  not  enlarge  the  re- 
sponsibility of  the  obligors."  Moreover,  it  was  contemplated 
when  the  bond  was  executed  that  new  parties  would  come 
in.^  A  principal  debtor  in  a  judgment  obtains  an  injunction 
against  the  enforcement  of  the  same,  and  executes  an  injunc- 
tion bond,  wit-h  a  third  person  as  surety,  an  original  surety 
for  the  debt  not  being  a  party  to  the  injunction  proceedings. 
Upon  a  dissolution  of  the  injunction,  the  surety  in  the  injunc- 

1  Kelly  u  Gordon,  3  Head  (Tenn.),  has  been  dissolved  and  bill  dismissed, 
683.  A  surety  on  a  cost  bond,  where  cannot  become  sureties  for  their 
there  are  several  plaintiffs,  is  held  principal  on  an  appeal  bond,  see 
liable,  notwithstanding  the  suit  has  Daniels  v.  Larendon,  49  Tex.  216 ;  ap- 
been  dismissed  by  one  of  the  plaint-  proving  Labadie  v.  Dean,  47  Tex.  90. 
iffs,  the  undertaking  being  joint  and  That  they  may  become  sureties  on 
several  for  both  principals.  McCabe  the  appeal  bond  of  the  defendant 
V.  Sutton,  7  B.  J.  Lea  (Tenn.),  248.  who  appeals  from  a  decree  perpeta- 

2  Levy  V.  Taylor,   24  Md.  282,  per  ating  the   injunction,  see  Verret  v. 
Weisel,   J.    That  sureties  on  an  in-  Bonvillam,  32  La  Ann.  29. 
junction  bond,  where  the  injunction 


694 


SUEETIES    ON   JUDICIAL   BOITOS. 


[§  4S1. 


tion  bond  is  liable  for  the  debt  enjoined  before  the  original 
surety.^  The  surety  in  an  injunction  bond  given  in  a  suit  to 
stay'a  judgment  at  law  cannot,  in  the  absence  of  fraud,  inquire 
into  the  merits  of  the  judgraent  against  his  principal.''  It  is 
no  defense  to  the  sureties  on  an  injunction  bond  that  the 
principal  is  solvent  and  able  to  pay.'  If  the  word  "  dollars  " 
is  left  out  of  an  injunction  bond  where  it  should  occur,  it  has, 
notwithstanding,  been  held  that  the  sureties  in  the  bond  are 
liable  thereon.*  It  is  held  that  the  statute  of  limitations  does 
not  begin  to.  run  in  favor  of  an  administrator  of  a  surety  upon 
an  injunction  bond  until  the  injunction  is  dissolved.' 

§  481.  Liability  of  sureties  on  replevin  bonds,  when  con- 
cluded by  judgment  against  their  principal. —  The  finding 
of  a  jury  in  a  replevin  suit  is  held  to  be  competent  and  con- 
clusive evidence  as  against  the  sureties  on  the  replevin  bond." 


1  Bently  v.  Harris'  Adm'r,  3  Gratt 
(Va,)  357.  That  a  surety  on  an  in- 
junction bond  is  liable  thereon, 
although  the  injunction  is  only  sus- 
tained as  to  one  of  nine  particular 
acts,  see  Pierson  v.  EUs,'  46  Hun 
(N.  Y.),  336. 

2  MoBroom  v.  Somerville,  3  Stew. 
(Ala.)  515.  That  the  surety  on  an  in- 
junction bond  is  not  entitled  to 
notice  of  the  dissolution  of  the  in- 
junction where  the  injunction  has 
aiTested  the  execution  of  a  money 
judgment,  see  Friedman  v.  Adler 
and  Levy,  36  La.  Ann.  384. 

3  Hunt  V.  Burton,  18  Ark.  188.  Or 
that  there  was  no  such  judgment  as 
the  bond  recites  had  been  enjoined. 
Bank  v.  Fleshman,  33  W.  Va.  317. 
That  a  surety  on  an  injunction  bond, 
being  a  party  to  the  record,  may  ap- 
peal from  a  judgment  against  him 
and  take  advantage  of  all  errors  in 
the  record,  see  Loehner  v.  Hill,  19 
Mo.  App.  141. 

« Harman  v.  Howe,  37  Gratt.  (Va.) 
676.  That  the  statutes  in  force  at 
the  time  of  the  giving  of  an  injunc- 
tion bond  govern  the  liabilities  of  the 
sureties  thereon,  and  form  a  part  of 


their  contract,  see  Krug  v.  Bishop, 
44  Ohio  St.  221. 

5  Pickett  V.  Boyd,  11  B.  J.  Lea 
(Tenn.),  498.  In  Chrisman's  Adm'x 
V.  Harman,  29  Gratt.  (Va.)  494,  it  is 
held  that  a  surety  on  an  injunction 
bond  for  the  second  indorser  of  a  ne- 
gotiable note,  who  has  been  com- 
pelled to  pay  the  same,  is  entitled  to 
recourse  against  the  first  indorser  to 
recover  the  sum  so  paid,  and  the 
fact  that  a  decree  was  rendered  in 
favor  of  the  first  indorser  in  a  suit 
brought  by  the  holder  of  such  note 
is  no  bar  to  recovery.  That  an  in- 
junction bond  is  a  joint  contract, 
that  after  a  surety's  death  will  sup- 
port a  claim  against  his  estate,  see 
Haddon  v.  Hemingway,  39  Mich. 
619.  That  it  is  error  upon  the  dis- 
solution of  an  injunction  to  render 
judgment  against  the  sureties  on  the 
injunction  bond,  see  Daniel  v.  Dan- 
iel, 39  Ark.  366. 

6  Washington  Ice  Company  v- 
Webster,  135  U.  S.  426.  And  it  is  held 
that  where  a  surety  signed  an  appeal 
bond  for  one  of  the  parties  in  re- 
pleviQ,  he  thereby  submitted  to  the 
jurisdiction  of  the  court,  and  was 
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And  during  the  pendency  of  a  replevin  suit,  the  sureties  on 
the  replevin  bond  are  held  concluded  by  a  decree  in  which 
their  principal  acquiesces.'  Nor  can  they  defend  by  showing 
that  the  judgment  against  their  principal  was  erroneous.- 
ISTor  can  they  object  to  the  form  of  the  proceeding  against 
their  principal.  The  principal  alone  is  held  to  be  responsible 
for  the  defense,  and  if  he  waive  technical  or  substantial  ob- 
jection to  the  manner  and  form  of  the  proceeding  against 
him,  the  surety  is  bound  by  the  result  of  the  litigation  on  its 
merits.*  And  it  is  held  that  they  are  concluded  by  the  judg- 
ment, though  it  be  not  in  strict  accord  with  the  statute.'  So, 
also,  it  is  held  that  the  sureties  upon  a  redelivery  bond  are 
bound  by  the  judgment  in  the  replevin  suit.^  The  sheriff's 
return  to  a  writ  of  replevin,  that  the  plaintiff  in  the  replevin 
had  not  filed  a  forthcoming  bond,  was  held  conclusive  upon 
all  the  parties  to  the  replevin  suit."  In  an  action  for  distress 
for  rent,  if  the  tenant  fail  or  refuse  to  appeal  from  an  erro- 
neous judgment,  the  sureties  on  his  replevin  bond  are  held 
concluded  thereby.''  While  sureties  on  a  replevin  bond  are 
concluded  by  a  judgment  against  their  principal,  they  are  held 
not  bound  by  a  secret  confession  of  judgment,  fraudulently 
and  coHusively  made,  between  their  principal  and  the  obligee,  ^ 
and  they  can  enjoin  the  prosecution  of  a  suit  thereon.' 

§  483.  When  surety  in  replevin  TyouA  discharged  by  refer- 
ence of  replevin  suit  to  arbitrators. —  The  condition  of  a 
replevin  bond  was  that  the  plaintiff  in  replevin  should  "  ap- 
pear at  the  next  county  court  and  prosecute  his  suit  with 

concluded  by  its  judgment    Moore  ^  Green  v.  Kindy,  43  Mich.  379. 

V.  Kepner,  7  Neb.  291.    But  see,  how-  '  McKinney  v.  Willis,  64  Miss.  82. 

ever,  Lininger  v.  Eaymond,  9  Neb.  8  Wright   u   Hake,   38  Mich.   525. 

40,  where  it  is  held  that  the  rule  an-  But  it  has  been  held  that  in  the  ab- 

nounced  in  Moore  v.  Kepner,  infra,  sence   of  fraud  or    collusion  being 

"  does  not  apply  to  an  ordinary  re-  shown,  the  surety  on  a  claim  bond  in 

plevin  bond."  an  action  of  replevin  was  not  released, 

1  Barry  v.  Frayser,  10  Heisk.  (Tenn.)  because  on  the  trial  of  the  replevin 
206.  suit  the  principal    confessed  judg- 

2  Barry  u  Frayser,  10  Heisk.  (Tenn.)  ment  without  the  surety's  knowl- 
306.  edge.    Though  the  court  said  that  if 

3  Greenlaw  v.  Logan,  3  B.  J.  Lea  the  confession  included  mattera  out- 
(Tenn.),  185.  side   the   replevin    suit,  the   surety 

,  *  Dorrington  v.  Myer,  8  Neb.  311.        would  be  discharged.     Bradford  v. 
6  Kennedy  v.  Brown,  31  Kan.  171.    Frederick,  101  Pa.  St.  445. 
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effect  and  without  delay,  .  .  .  and  make  return  .  .  . 
if  return  thereof  "  should  be  adjudged.  The  plaintiff  and  de- 
fendant in  the  replevin  suit  referred  the  cause  to  an  arbitrator, 
and  agreed  without  the  privity  of  the  sureties  that  the  replevin 
bond  should  stand  as  security  for  the  performance  of  the 
award.  Held,  the  sureties  in  the  replevin  bond  were  dis- 
charged on  the  ground  that  time  had  been  given  the  princi- 
pal.' It  has  been  held  that  where  the  matters  in  issue  in  a 
replevin  suit  are  referred  to  arbitrators  unconditionally,  it 
operates  to  discontinue  the  suit  and  discharge  the  sureties  in 
the  replevin  bond ;  but  when  the  submission  provides  that  the 
award  shall  have  the  same  effect  as  the  verdict  of  a  jury,  and 
that  judgment  may  be  entered  thereon,  then  the  facts  show 
that  it  was  not  intended  that  the  suit  should  be  discontinued, 
and  it  is  the  same  as  if  the  party  had  confessed  judgment,  and 
neither  the  party  nor'  his  surety  is  discharged  thereby.  No 
time  is  given  by  such  latter  submission  to  arbitration,  because 
neither  party  is  bound  by  it.^  Where  a  statute  provided  that 
any  pending  suit  might  be  referred  to  arbitrators,  and  the 
plaintiff  and  defendant  in  a  replevin  suit  referred  it  to  arbi- 
trators, with  the  agreement  that  their  award  should  be  entered 
as  the  judgment  of  the  court,  and  an  award  for  $240  was  ren- 
dered in  favor  of  the  defendant  in  replevin,  which  was  entered 
as  the  judgment  of  the  court,  it  was  held  the  surety  in  the 
replevin  bond  was  not  liable  therefor.  The  surety  undertook 
that  the  principal  would  prosecute  his  suit  with  effect,  and 
this  had  reference  "  to  its  prosecution  in  court  before  the  court, 
and  not  privately  before  arbitrators." '  "Where  the  plaintiff 
and  defendant  in  a  replevin  suit  referred  it  and  all  matters  in 
controversy  between  them  to  arbitration,  and  the  arbitrators 
rendered  an  award  in  favor  of  the  defendant  in  replevin,  it  was 
held  that  the  surety  in  the  replevin  bond  was  discharged  by 
the  reference  to  arbitration.* 

1  Archer  v.  Hale,  4  Bing.  464 ;  Id.,  not  at  law,  see  Aldridge  v.  Harper, 

1  Moore  &  Payne,  285 ;  Bowmakeru  10  Bing.  118. 

Moore,  3  Price,  314;  Id.,  7  Price,  223.  sPerigo,  G.  M.  &  T.  Co.  v.  Grimes, 

Contra,  Moore  v.  Bowmaker,  3  Marsh,  2  Col.  651. 

81 ;  Id.,  3  Marsh.  393 ;  Id.,  6  Taunt  =  Perkins  v.  Eudolph,   36  IE.  306, 

379.    Holding  that  in  such  case  the  per  Breese,  J. 

surety  is  discharged  in  equity,  but  *  Burke   v.   Glover,   21  Up.   Can. 

(Q.B.)394. 
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§  483.  When  surety  in  replevin  bond  bound  for  money 
judgment  against  his  principal. —  A  party  replevied  certain 
property,  and  gave  a  bond  to  return  the  property  if  a  return 
should  be  awarded,  and  also  to  pay  all  costs  and  damages  that 
might  be  awarded  against  him.  Judgment  was  rendered 
against  him  in  the  replevin  suit  for  the  value  of  the  property. 
Held,  the  judgment  was  erroneous  but  not  void.  It  might 
have  been  reversed,  but  was  not,  and  it  bound  the  principal. 
The  surety  in  the  replevin  bond  was  also  bound  because  the 
bond  was  conditioned  for  the  payment  of  all  costs  and  dam- 
ages which  might  be  awarded  against  the  principal.^  Prop- 
erty seized  under  a  distress  for  rent  was  replevied  by  the  ten- 
ant. The  plaintiff  in  the  distress  proceeding  went  on  and  got 
a  personal  judgment  against  the  tenant,  but  did  not  get  any 
judgment  perfecting  the  lien  on  the  property  distrained.  Held, 
the  surety  in  the  replevin  bond  was  not  liable  to  the  plaintiff 
in  the  distress  proceeding.  He  was  only  bound  for  the  re- 
turn of  the  property,  and  as  the  plaintiff  in  the  distress  pro- 
ceeding had  lost  his  claim  on  the  distrained  property,  the 
surety  was  not  liable.- 

§  484.  Whether  surety  in  replevin  bond  liable  if  defend- 
ant in  replevin  suit  changed^  etc. —  It  has  been  held  that 
where  the  owner  of  personal  property  in  a  proper  case,  and 
where  it  can  be  done  without  injury  to  the  rights  of  the  ad- 
versary party,  is  by  order  of  the  court  substituted  as  defend- 
ant in  an  action  of  replevin  in  place  of  the  agent  of  the  owner 
against  whom  the  action  was  brought,  the  sureties  in  the  re- 
plevin bond  are  not  thereby  discharged,  but  are  liable  to  indem- 
nify the  new  party  the  same  as  if  he  had  been  the  original 
and  only  defendant.'  It  has  also  been  held  that  the  surety  in 
a  replevin  bond  is  discharged  if  by  consent  of  parties  a  third 
person  is  substituted  for  the  original  defendant.*  The  surety 
in  a  replevin  bond  is  not  discharged  because  the  replevin  suit 
is  transferred  from  one  court  to  another,  in  pursuance  of  a 
statute  in  force  when  he  became  bound.'  The  same  thing 
was  held  with  reference  to  a  surety  on  a  bond  for  costs.* 

1  Mason  v.  Richards,  13  Iowa,  73.  <  Smith  v.  Ruby,  6  Heisk.  (Tenn.) 
Contra,  Ladd  v.  Brewer,  17  Kan.  304  546. 

2  Toland  v.  Swearingen,  39  Tex.  447.  '  Reusch  v.  Demass,  34  Mich.  95. 

3  Hanna  v.  International  Petro-  *  Broyles  v.  Blair,  7  Yerg.  (Tenn.) 
leum  Co..  33  Ohio  St.  633.  379. 
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Where  an  assignee  of  a  debtor  brought  replevin  against  an 
officer  who  had  levied  on  the  debtor's  property  and  died  be- 
fore the  determination  of  the  suit  in  replevin,  which  was 
revived  in  the  name  of  his  successor  as  assignee,  and  judg- 
ment finally  rendered  for  the  sheriff,  it  was  held  no  defense 
to  the  sureties  on.  the  replevin  bond  that  they  were  not  liable 
for  the  judgment  recovered  against  the  successor  of  the  as- 
signee.' This  on  the  principle  that  a  legal  change  of  defend- 
ants does  not  release  the  sureties. 

§  485.  Surety  in  replevin  Ibond  not  liable  when  return  of 
property  rendered  impossible  by  act  of  law. —  A.  levied  an 
attachment  on  certain  property,  and  B.  replevied  it  from  the 
sheriff.  The  same  property  was  afterwards  seized  by  the 
sheriff  on  another  and  subsequent  attachment.  B.  was  de- 
feated in  the  replevin  suit  and  a  return  of  the  property  was 
ordered.  Held,  the  sureties  in  the  replevin  bond  were  not 
liable.  The  proceedings  in  replevin  did  not  impair  the  lien  of 
the  first  attachment,  but  only  gave  a  right  to  the  temporary 
possession  of  the  property.  When  the  property  came  to  the 
hands  of  the  sheriff  on  the  second  attachment  the  condition  of 
the  replevin  bond  was  fulfilled,  and  the  property  was  in  the 
sheriff's  hands  to  answer  the  first  attachment,  which  was  a 
first  lien.  As  the  property  was  taken  from  the  sureties  by 
process  of  law,  over  which  they  had  no  control,  they  were  dis- 
charged.^ The  surety  in  a  replevin  bond  for  slaves  is  exon- 
erated from  all  obligation  to  return  the  slaves  if  they  are 
emancipated  by  act  of  the  law.' 

§  486.  Miscellaneous  cases  concerning  sureties  in  replevin 
bonds. — Where  logs  which  A.  had  contracted  to  deliver  to  B. 
at  a  certain  time  were  seized  before  that  time  in  a  replevin 
suit  brought  by  C,  and  B.  became  the  surety  on  C.'s  bond  in 
the  replevin  suit,  it  was  held  that  the  delivery  of  the  logs  as 
agreed  was  prevented  by  the  act  of  B.,  and  he  could  not  claim 
such  delivery  from  A.  until  the  replevin  suit  was  determined.'' 
Certain  sureties  signed  a  replevin  bond,  which  provided  that 
the  property  should  be  delivered  to  the  defendant  in  replevin 

1  Greer  v.  Howard,  41  Ohio  St  591.  Holding  that  the  undertaking  of  re- 

2  Caldwell  v.  Gans,  1  Mont.  570.  plevin  bail  cannot  be  varried  by  parol 

3  Young  V.  Pickens,  45  Miss.  553.  evidence,  see  Baker  v.  Merriam,  97 

4  Ketchum  v.  Zeilsdor£f,  26  Wis.  514.  Ind.  539. 
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if  return  should  be  awarded  to  him.  The  defendant  in  re- 
plevin did  not  claim  a  return  of  the  property  in  his  pleadings. 
The  jury  found  generally  for  the  defendant  in  replevin,  and  the 
court  rendered  a  judgment  for  costs  against  the  plaintiff  in  re- 
plevin, which  judgment  was  paid.  Held,  this  was  a  full  sat- 
isfaction of  the  replevin  bond,  and  a  suit  for  the  value  of  the 
property  could  not  be  maintained  against  the  sureties.'  Where, 
in  an  action  of  replevin,  a  judgment  for  the  return  of  the  prop- 
erty has  been  entered,  an  action  may  be  brought  against  the 
sureties  in  the  replevin  bond  without  a  demand  for  the  return 
of  the  property.^  An  action  of  replevin  was  brought  for  a 
horse,  and  sureties  entered  into  an  undertaking  to  deliver  the 
horse  if  the  plaintiffs  should  recover.  The  plaintiff  did  recover 
a  judgment  for  the  delivery  of  the  horse  and  for  damages,  and, 
without  issuing  execution  against  the  defendant  in  replevin, 
brought  suit  on  the  undertaking  of  the  sureties.  Held,  the 
suit  could  be  maintained.^  Sureties  on  a  replevin  bond  who 
pay  a  judgment  against  them  and  their  principal  may  have 
the  judgment  marked  to  their  use,  that  they  may  have  pro- 
cess upon  it  against  their  principal.*    Sureties  on  replevin 

1  Chambers  v.  Waters,  7  Cal.  390.  Clarke  v.  Bell,  3  Littell  (Ky.),  164 
Holding  no  defense  to  surety  on  re-  Holding  that  sureties  in  a  replevin 
plevin  bond  that  he  signed  on  the  bond  are  not  discharged  because  they 
strength  of  principal's  statement  that  are  excepted  to,  and  do  not  justify, 
the  property  replevied  was  his,  see  see  Decker  v.  Anderson,  39  Barb. 
Fuller  V.  Wright,  59  Ind.  333.  (N.  Y.)  346.    See,  also,  Crawford  v. 

2  Lomme  v.  Sweeney,  1  Mont.  584.  CoUins,  45  Barb.  (N.  Y.)  269.  Hold- 
But  unless  there  has  been  a  judgment  ing,  however,  that  they  are  dis- 
of  return,  it  is  held  that  the  sureties  charged,  see  Manning  u  Gould,  90 
on  the  replevin  bond  are  not  liable,  N.  Y.  476,  reversing  15  J.  &  S.  (N.  Y. 
even  though  there  has  been  atrial  Superior  Ct.)  887.  The  court  held  that 
and  verdict  that  the  property  be  re-  their  failure  to  justify  "is  the  same 
turned.  Thomas  v.  Irwin,  90  Ind.  as  if  the  undertaking  had  not  been 
557.  given."    See,   also,  to  similar  effect, 

sNickerson  v.  Chatterton,  7  Cal.  Hoffman  u  Smith,  34  Hun  (N.  Y.), 
568.  Holding  that  when  a  statute  485.  Holding  that  the  release  of  the 
requires  two  sureties  on  a  replevin  principal  in  a  replevin  bond  dis- 
bond,  and  the  name  of  one  of  two  charges  the  surety  therein,  see  Green- 
apparent  sureties  to  such  a  bond  is  lee  v.  Lowing,  85  Mich,  63. 
forged  the  other  is  liable,  see  Bigelow  ^  Jennings  v.  Hare,  104  Pa.  St  489. 
V.  Comegys,  5  Ohio  St.  256.  Holding  As  to  right  of  surety  on  replevin 
that  where  a  surety  signs  a  replevin  bond  to  proceed  against  the  principal 
bond  he  is  liable,  although  his  name  when  the  surety  had  been  damnified, 
is  not  contained  in  the  body  of  it,  see  see  Eeisnner  v.  Dessar,  80  Ind.  807. 
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bonds  are  held  liable  for  the  costs  of  the  action,  if  judgment 
is  against  their  principal,  in  addition  to  surrendering  the  prop- 
erty replevied.' 

§  487.  Same  continued. —  The  liability  of  sureties  on  a  re- 
plevin bond  is  determined  by  statute,  and  their  liability  can- 
not be  enlarged.^  "When  plaintiff  dismissed  as  to  one  of  two 
defendants  in  replevin  and  recovered  judgment  against  the 
other,  held,  that  the  dismissal  released  the  sureties  on  the  joint 
bond  of  defendants  given  to  retail  the  property.'  The  surety 
on  a  replevin  bond  given  to  deliver  property,  wherein  judg- 
ment was  for  defendant,  held  not  estopped  from  claiming  the 
property  by  virtue  of  a  chattel-mortgage  interest  therein.*  In 
an  action  on  a  replevin  bond,  wherein  the  surety  pleads  that 
the  merits  of  the  replevin  suit  Avere  not  tried,  and  sets  up  title 
to  the  property  in  his  principal,  held,  that  whatever  evidence 
would  be  admissible  against  the  principal  was  competent 
against  the  surety,  even  though  it  related  to  facts  occurring 
after  he  became  surety.'  The  surety  on  a  replevin  bond  of  a 
defendant  in  attachment,  when  it  was  proposed  to  enter  judg- 
ment against  him,  held  not  competent  to  interpose  any  de- 
fense, or  complain  of  errors  in  the  action  against  the  principal.' 
It  is  held  that  a  biU  will  not  lie  by  the  sureties  on  a  replevin 
bond,  after  judgment  therein,  upon  the  ground  that  the  inter- 
est of  the  principal  in  the  goods  replevied  was  that  of  a  part- 
ner in  a  firm,  insolvent  at  the  time  of  the  replevin.'  Sureties 
on  a  replevin  bond  are  held  not  released  by  the  sheriff's  failure, 
when  so  requested,  to  retain  the  property  and  apply  it  or  its 
proceeds  to  a  prior  attachment.' 

Upon  this  subject,  see,  also,  State  n  not  to  wan-ant  a  judgment  against 

Farrar,  77  Mo.  175 ;  Taylor  v.  EusseU,  the  sureties  thereon,  though   there 

75  Ind.  386.  may  be  judgment  against  the  prin- 

1  Phillips  V.  Cooper,  59  Miss.  17 ;  cipaL  Fenn  v.  Harrington,  54  Miss, 
Mon-iU  V.  Daniel,  47  Ark.  316.    Hold-  738. 

ing  that  sureties  upon  a  forthcoming  3  Tyler  v.  Davis,  63  Miss.  345. 

bond  in  replevin  are  not  liable  if  *  Eathbone  v.  Boyd,  30  Kan.  485. 

principal's   signature  was   attached  5  Grudle  v.  Kern,  109  IlL  557. 

without  his  consent,  unless  they  had  ^  Atkinson  v.  Fox,  53  Miss.  733. 

knowledge  of  the  facts,  see  Green  v.  '  Smyth  v.  Barbee,    9   B.   J.   Lea 

Kindy,  43  Mich.  279.  (Tenn.),  173. 

2  Scott  V.  Scott,  50  Mich.  373.  A  re-  8  Cordaman  v.  MaJone,  63  Ala,  556. 
plevin  bond  taken  by  a  sheriff,  not  For  other  cases  involving  liability  of 
in  accordance  with  the  statute,  held  sureties  on  replevin  bonds,  see  Mor- 
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§  488.  Liability  of  surety  on  stay  bond. —  A  judgment 
^.gainst  a  principal  debtor  was  replevied  (stayed)  by  him,  and 
paid  by  his  sureties  in  the  replevin  bond.  Seld,  a  surety  for 
the  original  debt  was  not  responsible  to  the  sureties  in  the 
replevin  bond.i  In  order  to  dissolve  an  attachment,  A.  be- 
came surety  that  the  judgment  should  be  paid.  Judgment 
was  recovered  and  execution  issued,  and  the  defendant  re- 
plevied (stayed)  the  execution,  giving  a  replevin  bond.  Held, 
that  replevying  the  execution  extinguished  the  judgment  and 
discharged  A.^  Consent  by  a  surety  in  a  replevin  (stay)  bond 
that  an  execution  then  in  the  hands  of  the  sheriff  on  the  re- 
plevin bond  may  be  stayed  for  any  period  of  time'which  the 
plaintiff  may  direct  does  not  have  the  effect  of  waiving  the 
bar  of  the  statute  of  limitations,  providing  that  if  execution 
is  not  issued  within  one  year  the  surety  shall  be  discharged.' 
Where  a  judgment  has  been  rendered  for  too  much,  and  it  is 
stayed  by  the  principal  and  a  surety  entering  into  a  stay 
bond,  and  afterwards  by  agreement  of  the  creditor  in  one  in- 
stance, and  by  the  court  (it  not  appearing  whether  the  cred- 
itor agreed  or  not)  in  another  instance,  the  judgment  stayed 
was  modified  so  as  to  allow  junior  liens  to  take  precedence  of 
the  judgment,  the  surety  on  the  stay  bond  was  held  to  be  re- 
leased pro  tanto.  The  judgment  was  no  longer  the  one  which 
the  surety  agreed  to  stay.* 

§  489.  Liability  of  surety  for  costs  —  Special  instances. — 
A  certiorari  bond  was  conditioned  for  the  payment  of  "  all 
such  costs  and  damages  as  may  be  awarded  by  the  court  on 
failure  to  prosecute,"  and  concluded :  "  We  agree  to  pay  all 
costs  aforesaid  on  failure  aforesaid."  Held,  the  sureties  were 
only  liable  for  the  costs,  and  not  for  the  amount  of  the  recov- 
ery.'   A  party  entered  into  a  recognizance  in  a  court  below 

rison  v.  Yancey,   23  Mo.  App.   670 ;  to  sureties  in  first  and  second  replevin 

Woods  V.  Kesslar,  93  Ind.  356 ;  Morn-  bond  for  same  debt,  see  Brooks  v. 

ing  V.  Alexander,  10  Heisk.  (Tenn.)  Shepherd,  4  Bibb  (Ky.),  573. 

606 ;  Dodds  v.  Duncan,  12  B.  J.  Lea  2  Gray  v.  Merrill,  11  Bush  (Ky.), 

(Tenn.),  731 ;  Neal  v.  Gordon,  60  Ga  633. 

112;  DUlon  w.  Schofleld,  11  Neb.  419 ;  SMcCauley  v.  Offutt,  12  B.  Mon. 

Craig  V.  Herring,  80  Ga.  709 ;  Duncan  (Ky.)  386. 

V.   Owens,    47    Ark.    388 ;   Leech  v.  *  Middleton  v.  First  Nat.  Bank  of 

Perry,  77  Ind.  423.  MarshaUtown,  40  Iowa,  29. 

I  Hammock  v.  Baker,  3  Bush  (Ky.),  s  Maxwell  v.  Salts,  4  Cold.  (Tenn.)^ 

208.    To  same  eflfect,  with  reference  233. 
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as  surety,  which  provided  that  the  plaintiff  should  prosecute 
his  suit  with  effect,  and  answer  all  damages  in  case  he  should 
,  not  make  his  suit  good.  Before  the  suit  was  terminated  the 
plaintiff  died,  and  judgmentwas  afterwards  rendered  in  the 
case  against  the  plaintiff  for  costs.  Held,  the  surety  was  not 
liable  for  the  costs  made  before  the  plaintiff's  death,  nor  for 
any  costs.  No  costs  could  be  legally  adjudged  against  the 
plaintiff,  because  he  died  before  the  termination  of  the  suit, 
and  if  the  principal  was  liable  Jor  no  costs,  the  surety  was 
liable  for  none.'  Where  a  surety  bound  himself  to  pay  only 
such  a  judgment  as  might  be  rendered  for  costs  against  Henry 
T.  Green,  as  administrator  of  the  estate  of  Theodore  Jones, 
deceased,  he  was  held  not  liable  for  a  judgment  rendered 
against  an  administrator  de  lonis  non  of  such  estate,  nor  for 
any  judgment  that  might  be  rendered  against  any  other  suc- 
cessor of  Green,  his  principal,  in  the  cost  bond,  for  the  reason 
that  he  did  not  obligate  himself  to  pay  any  judgment  for  costs 
that  might  be  rendered  against  any  other  or  subsequent  ad- 
ministrator of  such  estate.  The  bond  was  not  given  as  secu- 
rity for  the  estate,  but  as  a  security  for  the  payment  of  such 
judgment  as  might  be  rendered  against  the  principal  as  admin- 
istrator of  the  estate. - 

§  490.  Surety  in  indeinnifying  Ibond  to  sheriff  liable  with 
sheriff  in  trespass. —  On  an  execution  against  A.,  property  of 
B.  was  levied  on.  The  sheriff  refused  to  sell  without  a  bond 
of  indemnity,  and  C.  signed  such  a  bond  and  the  property  was 
sold.  Held,  that  C.  was  jointly  liable  in  trespass  to  B.  with 
the  plaintiff  in  the  execution.  The  court  said :  "  The  indem- 
nitors were  the  causa  causans  inducing  and  requesting  the 
sheriff  to  do  the  unlawful  act.  Their  indemnity  naturally 
produced  the  act  of  the  wrongful  sale,  and  must  be  regarded 
as  the  principal,  if  not  the  sole,  cause  of  it.  All  persons  who 
direct  or  request  another  to  commit  a  trespass  are  liable  as 
co-trespassers.  The  bonds  of  indemnity  in  this  case  were  a 
virtual  request  to  the  sheriff  to  sell  the  safe." '  But  it  has 
been  held  that  the  surety  in  a  void  attachment  bond,  who  had 
no  personal  share  in  taking  the  property,  is  not  liable  in  tres- 

1  Parsons  v.  Williams,  9  Conn.  236.        3  Hemng  v.  Hoppock,  15  N.  Y.  409, 
2Eyan  v.  Williams'  Adm'r,  29  Kan.    per  Paige,  J. ;  Screws  v.  Watson,  48 
487.  Ala.  628. 
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pass  for  the  taking  thereof.^  !N"either  are  ,the  sureties  on  an 
indemnity  bond  preliminary  to  the  issue  of  an  attachment  held 
liable  for  a  tort  committed  by  the  sheriff  making  the  levy,  as 
by  a  wilful  conversion  of  the  goods,  unless  such  act  was  con- 
templated or  advised  by  them,  or  assisted  in  or  directed  by  it.^ 

§  491.  Miscellaneous  cases  concerning  sureties  on  toonds 
given  in  the  course  of  the  administration  of  justice. — 
"Where  a  complainant  in  chancery  obtained  the  appointment 
of  a  receiver  to  take  charge  of  the  property  in  controversy, 
and  executed  a  bond  conditioned  to  pay  "  all  damages  and 
costs  which  may  be  awarded  "  to  respondents  by  reason  of  the 
wrongful  appointment  of  such  receiver,  it  was  held  that  it  was 
not  necessary  before  bringing  suit  on  the  bond  that  the  plaint- 
iff should  have  his  damages  awarded  him,  either  at  the  time 
of  the  determination  of  the  original  suit  or  by  the  institution 
of  a  suit  against  the  principal  alone.'  The  surety  for  the 
appearance  of  a  party  attached  for  contempt  of  court  is 
discharged  if  the  proceedings  against  the  principal  are  dis- 
continued, even  though  they  are  subsequently  revived.*  A 
prosecution  bond  was  given  with  surety,  which  was  objected 
to  by  the  defendant  in  the  suit,  and  a  new  bond  with  another 
surety  was  given.  Held,  this  did  not  discharge  the  surety  in 
the  first  bond.  The  second  bond  was  supplemental  to  the 
first,  and  the  sureties  on  both  were  liable.' 

§  493.  Same  continued. —  Where  sureties  obligated  them' 
selves  to  pay  "eventual  condemnation  money,"  which,  of 
course,  was  to  the  effect  that  they  bound  themselves  to  pay 
whatever  amount  might  be  found  against  their  principal  by  a 
jury,  and  a  judgment  was  entered  against  their  principal  with- 
out the  verdict  of  a  jury  in  pursuance  of  a  secret  arrangement 
between  the  plaintiff  and  the  principal,  and  several  years  then 
elapsed  without  further  action,  it  was  held  that  judgment  could 
not,  upon  application  of  the  plaintiff,  be  entered  against  the 
sureties  nunc  fro  tuno.^  A  surety  on  a  bond  executed  in  the 
course  of  judicial  proceedings,  and  upon  which  a  judgment  of 

1  McDonald  v.  Fett,  49  Cal.  354  *  Lamonte  v.  Ward,  36  Wis.  558. 

2  Dawson  v.  Baum,  8  Wash.  Terr.  '  Buie  v.  Wooten,  7  Jones'  Law 
464.  (N.  C),  441. 

3  Thayer     v.    Hurlburt,    5     Iowa  "  Willis  v.  Bivins,  76  Ga.  745. 
(Clarke),  531. 
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forfeiture  has  been  rendered,  cannot,  it  is  held,  enjoin  the  levy- 
ing of  an  execution  under  such  judgment  for  causes  which  he 
might  with  due  diligence  have  known  and  pleaded  to  the  suit 
in  which  the  judgment  was  obtained.'  Where  a  judgment  by 
default  was  vacated  upon  condition  that  defendant  enter  into 
an  obligation  Avith  sufficient  surety  to  pay  whatever  might  be 
recovered  of  defendant  "  should  the  plaintiff  finally  prevail 
in  the  suit,"  and  such  an  obligation  was  executed,  held,  that 
no  execution  could  issue  agaiij^t  the  surety  until  there  had 
been  a  final  determination  of  the  suit,  and  therefore  the 
surety's  refusal  was  no  ground  for  an  attachment  for  con- 
tempt.^ The  plaintiff  who  is  not  entitled  to  recover  against 
the  principal  defendant  cannot,  it  is  held,  recover  against  the 
sureties  on  his  appeal  bond ;  and  the  sureties  may  avail  them- 
selves of  any  defense  against  a  motion  for  judgment  upon 
bond  of  which  the  principal  defendant  could  have  availed  him- 
self.' In  an  action  for  the  recovery  of  personal  property  the 
sureties  on  an  undertaking  "  for  the  payment  to  the  defendant 
of  such  sum  as  may,  from  any  cause,  be  adjudged  against  the 
plaintiff  "  upon  a  judgment  adverse  to  the  plaintiff,  are  liable 
for  the  costs  of  the  action ;  but  this  liability  is  held  limited  to 
the  amount  of  the  penalty  stated  in  the  bond,  with  interest 
from  the  date  of  judgment  and  such  costs  as  may  be  incurred 
in  enforcing  the  judgment.* 

1  Clegg  u  Darragh,  63  Tex.  357.  839.   For  the  liabUity  of  sureties  upon 

2  ganders  v.  Sanders,  30  S.  C.  329.  a  ne  exeat  bond  given  by  defendant 
8  Sharon  v.  Sharon,  84  Cal.  433.  in  a  divorce  suit,  see  Cadwell  v.  Ean- 
*  Carlon  v.  Dixon,  14  Oreg.  393,  fol-  daU,  36  Mich.  351. 

lowed  ia  Joi'dan  v.  La  Vine,  15  Oreg. 
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§  493.  Bail  in  a  civil  case  generally  entitled  to  the  rights 
of  a  surety. —  Bail  is  a  word  used  to  designate  the  person  or 
persons  who  become  responsible  for  the  future  appearance  of 
an  individual,  and  thereby  procure  his  release  from  present 
imprisonment.  JSTo  general  discussion  of  the  subject  of  bail 
will  be  here  attempted.  Attention  will  be  directed  only  to 
such  portion  thereof  as  especially  concerns  the  subjects  treated 
of  in  this  work.  Though  nothing  passes  between  the  bail  and 
the  creditor  in  a  civil  case,  yet  such  bail  are  considered  by  act 
and  operation  of  law  as  sureties,  and  are  entitled  to  the  bene- 
fit of  the  general  principles  relative  to  sureties  as  applicable 
to  them.^  Such  bail  are  generally  discharged  by  the  giving  of 
time  to  the  principal  under  the  same  circumstances  that  sure- 
ties directly  liable  for  the  debt  would  be  discharged.^  Judg- 
ment having  been  entered  against  the  defendant  in  a  case  who 
had  given  special  bail,  the  creditor  afterwards,  without  the 
consent  of  the  bail,  entered  into  a  binding  agreement  that  he 
would  not  issue  execution  against  the  principal,  for  the  pur- 
pose of  fixing  the  bail,  until  after  a  certain  day.  Held,  that 
the  bail  was  thereby  discharged,  as  he  was  deprived  of  the 
right  to  surrender  the  principal.^  But  where  a  defendant  was  ar- 
rested on  mesne  process  and  gave  bail,  and  the  plaintiff,  before 
judgment  was  rendered,  covenanted  not  to  arrest  him  on  any 
writ  or  execution  within  four  months,  it  was  held  that  the  bail 
was  not  thereby  discharged,  because  the  agreement  to  give 

iRathbone  v.  Warren,  10  Johns,  extended  time  under  peculiar  cir- 
587 ;  Campau  v.  Seeley,  30  Mich,  57 ;  cumstances,  see  Crutcher  v.  Com- 
West  V.  Ashdown,  1  Bing.  164 ;  Toles  monwealth,  6  Whart.  (Pa.)  340.  An 
v.  Adee,  84  N.  Y.  333.  A  proceeding  agreement  between  the  prosecuting 
to  enforce  a  forfeited  recognizance,  attorney  and  the  principal  in  a  recog- 
taken  in  a  criminal  proceeding,  is  nizance,  -without  the  sureties'  knowl- 
held  to  be  a  civil  proceeding.  Com-  edge  or  consent,  that  the  principal 
monwealth  v.  Hughes,  13  Bush  (Ky.),  need  not  appear  to  a  certain  term  of 
349;  State  v.  Chandler,  79  Me.  173.  court,  held  not  to  release  the  sure- 
The  forfeiting  of  a  recognizance  held  ties,  for  the  agreement,  which  was 
not  such  an  offense  as  renders  the  intended  to  be  the  giving  of  further 
principal  liable  for  a  contempt  of  time,  was  not  founded  on  any  con- 
court    In  re  Dill,  83  Kan.  668.  sideration.    Brown  v.  State,  18  Tex. 

2  WilUson  V.  Whitaker,  7  Taunt.  53 ;  App.  836. 

Id.,  3  Marshall,  383;   Croft  v.  John-  SRathbone    v.  Warren,  10  Johns, 

son,  5  Taunt.  319.     Holding  bail  dis-  587. 
charged  by  taking   new    bond   for 
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time  could  not  be  specifically  enforced ;  the  bail  might  at  any- 
time have  arrested  the  principal,  and  no  judgment  could  have 
been  obtained  within  the  extended  period,  if  the  agreement 
for  extension  had  not  been  made.'  So  where  the  plaintiff 
during  the  progress  of  a  cause  agreed  to  give  the  defendant  a 
month's  time  to  pay  the  debt,  the  time  expiring  before  judg- 
ment could  by  the  practice  of  the  court  be  obtained,  and  final 
judgment  not  having  been  in  fact  signed  before  the  agreement 
was  made,  it  was  held  that  the  bail  was  not  thereby  discharged.' 
It  has  been  held  that  a  plaintiff  who,  haying  sued  out  a  ca.  sa. 
against  the  principal,  offered  to  accept  a  composition,  and  gave 
him  time  to  make  terms  with  his  other  creditors,  did  not 
thereby  (the  composition  having  failed)  discharge  the  bail, 
who  might  at  any  time  have  surrendered  his  principal.'  It 
has  also  been  held  that  a  temporary  stay  of  execution  entered' 
of  record  by  agreement  of  the  plaintiff  in  consideration  of  a 
confession  of  judgment  by  the  principal  will  not  exonerate 
the  special  bail  in  the  action.  The  stay  did  not  suspend  the 
right  of  the  bail  to  surrender  the  principal  at  any  time.*  Bail 
for  the  appearance  of  the  principal,  to  take  the  benefit  of  the 
insolvent  laws,  is  discharged  if  the  creditor  releases  the  prin- 
cipal from  imprisonment  under  a  second  execution.^  If  bail 
has  been  discharged  by  the  giving  of  time,  and  afterwards 
agrees  to  continue  liable  without  knoAvledge  of  the  facts,  such 
agreement  does  not  bind  him,  and  he  is  discharged.^ 

§  494.  Discharge  of  bail  by  surrender  of  principal. —  As 
the  undertaking  of  bail  is  that  the  principal  shall  appear  at  a 
certain  time  and  place,  the  obligation  is  fulfilled  if  the  princi- 
pal does  appear  and  comply  with  the  terms  of  the  undertak- 
ing. Bail  in  both  civil  and  criminal  cases  may,  however,  be 
discharged  by  a  surrender  of  the  principal  to  the  proper  author- 
ities before  the  day  stipulated  for  the  appearance  of  the  prin- 
cipal.    This  surrender  may  be  made  by  the  principal  himself,' 

•Fullam  u  Valentine,  11  Pick.  156.  'Palethorpe    v.  Lesher,    3    Eawle 

2  Whitfield  V.  Hodges,  1  Mees.  &  (Pa.),  272. 

Wels.  679 ;  Id.,  3  Gale,  127.  «  West  v.  Ashdown,  1  Bing.  164. 

'  Brickwood   v.   Anniss,   5  Taunt.  '  Dick  v.  Stoker,  1  Dev.  Law  (N.  C), 

614.  91.    See  on  this  subject,  Begole  v. 

*  Johnson  v.  Boyer,  3  Watts  (Pa.),  Stimson,  39  Mich.  288. 
376. 
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by  tlie  bail/  or  by  an  administrator  of  ttie  bail/  and  the  bail 
will  be  thereby  discharged,  even  though  he  is  indemnified.' 
"Where  three  persons  became  bail  in  a  criminal  case,  and  two 
of  them  surrendered  the  principal  and  were  discharged,  and 
the  principal  afterwards  escaped,  it  was  held  the  third  person 
who  had  become  liable  as  bail  was  discharged  by  the  surrender 
of  the  principal  by  the  other  two,  and  was  not  liable  for  any- 
thing happening  afterwards.*  "Where  a  ca.  sa.  was  returned 
by  the  sheriff  non  est  invenia^s  before  the  return  day  thereof, 
and  the  bail  afterwards,  and  before  the  return  day,  offered  to 
surrender  the  principal  to  the  sheriff,  it  was  held  that  this  dis- 
charged the  bail.  The  court  said  the  bail  had  a  right  to  a 
reasonable  time  to  surrender  the  principal,  and  that  time  was 
the  life-time  of  the  execution.'  But  bail  in  a  criminal  case  are 
not  discharged  by  a  surrender  of  the  principal  to  a  deputy- 
sheriff,  because  "  the  surrender  of  the  principal  in  such  a  case 
must  be  to  some  officer  who  may  commit  the  principal  to  jail 
or  admit  him  to  bail,  but  the  deputy-sheriff  can  do  neither."  ° 
It  has  been  held  that  the  bail  in  a  civil  case  cannot  prove  by 
parol  that  he  surrendered  his  principal  during  the  session  of  a 
previous  term  of  the  court,  upon  the  ground  that  the  proceed- 
ings of  a  court  whil0  in  session  can  only  be  known  by  its  rec- 
ord, and  that  an  exoneretur  should  have  been  entered  of 
record.'  A  party  was  arrested  on  a  ca.  sa.,  and  gave  bail  for 
his  appearance  at  the  next  term  of  the  inferior  court,  to  be 
held  on  the  second  Monday  of  the  next  July,  to  take  the  ben- 
efit of  an  act  concerning  insolvent  debtors.  The  next  term  of 
the  court  was  held  on  the  first  Monday  of  July,  and  the  bond 
was  then  declared  forfeited.  The  principal  appeared  on  the 
second  Monday  of  July,  according  to  the  condition  of  the 
bond,  and  it  was  held  the  bail  was  thereby  discharged.^  A 
bail  bond  in  a  criminal  case  was  forfeited  because  of  the  non- 
appearance of  the  accused,  and  a  judgment  was  rendered 

1  Harp  V.  Osgood,  3  HUl  (N.  Y.),  <  State  v.  Doyal,  13  La.  Ann.  653. 
316 ;  Kooh  v.  Coots,  43  Mich.  30 ;  5  Edwards  v.  Gunn,  3  Conn.  316. 
Clark  t;.  Gordon,  83  Ga.  613.  estate  v.  LeCerf,   1  Bailey,  Law 

2  Wheeler  v.  Wheeler,  7  Mass.  169.      (S.  C),  410,  per  Richardson,  J. 
'Brownelow  v.  Forbes,  3  Johns.        'GriflSn  v.  Moore,   3  KeUy  (Ga.), 

101.    See,  also,  Mitchell  v.  Common-    331. 

wealth,  13  Bush  (Ky.),  347.  8  Roberts  v.  Green,  31  Ga.  431. 
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against  the  bail.  Subsequently  tbe  accused  was  arrested,  tried 
and  found  guilty,  but  was  granted  a  new  trial  and  released  on 
new  bail.  A  statute  provided  that  forfeited  bail  might  be  re- 
lieved by  the  appearance,  trial,  conviction  and  punishment  of 
the  accused.  Held,  the  original  bail  was  not  entitled  to  a  dis- 
charge, because  the  accused  had  not  been  convicted  and  pun- 
ished.' 

§  495.  Same  continued. —  In  some  states  the  right  of  bail 
to  surrender  his  principal  is  conferred  by  statute,^  and  such 
statutes  are  held  constitutional.'  .  The  surrender  of  the  prin- 
cipal must  be  into  the  custody  of  the  proper  officer,  though  it 
has  been  held  a  good  defense  if  the  surety  had  reason  to  be- 
lieve, and  in  good  faith  thought,  that  the  officer  to  whom  he 
surrendered  the  principal  was  an  officer  de  jure  as  well  as  de 
facto.*  In  surrendering  the  principal  it  is  held  that  the  bail 
becomes  released  from  all  liability  by  procuring  a  certified 
copy  of  the  bail  bond  and  delivering  it  to  the  sheriff  and  hav- 
ing him  arrest  the  principal.  The  actual  arrest  by  the  sheriff 
is  held  equivalent  to  a  delivery  of  the  principal  by  the  bail.' 
An  offer  to  surrender  the  principal  has  been  held  a  good  de- 
fense to  an  action  on  a  recognizance  when  the  plaintiff  re- 
quested the  bail  not  to  do  so,  and  agreed  to  release  them  from 
the  recognizance  if  they  would  not  make  the  surrender.'  A 
surrender  of  the  principal  to  the  proper  officer  prior  to  the 
forfeiture  of  the  recognizance,  held  a  good,  defense,''  though  a 
surrender  of  the  principal  after  a  judgment  ni  si  held  not  to 
release  the  sureties.^  A  surrender  of  the  principal  in  court 
after  judgment  against  him  in  bastardy  proceedings,  held  not 
to  discharge  the  sureties  on  his  bond.'  A  plea  of  surrender  of 
principal  is  in  no  case  good  unless  it  is  shown  that  the  prin- 
cipal had  been  surrendered  before  default.'"  A  surety  to  a 
bond  conditioned  that  the  principal  therein,  who  was  convicted 

1  The  State  v.  Jean  Def  esse  &  C.  6  Sternberg  v.  The  State,  43  Ark. 

Benoit,  18  La.  Ann.  104  127. 

^Kiser  v.  State,  13  Tex.  App.  201.  6  Shields  v.  Smith,  78  Ind.  435. 

In  Rhode  Island,  however,  this  right  "  Hughes  v.  State,  38  Tex.  App.  499 ; 

is  confined  to  oivU  actions.    Petition  Shields  v.  Smith,  78  Ind.  435. 

of  Griswold,  13  R  I.  125.  ^Lee  v.  State,  25  Tex.  App.  331. 

3  State  V.  Rowe,  103  Ind.  118.  "  Garvin  v.  Walsh,  54  Vt.  367. 

4  Carker  v.  The  State,  43  Ark.  132.  '« People  v.  McFarland,   9  Bradw. 

(IlL  App.)  275. 
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of  desertion,  would  pay  a  weekly  sum  to  his  wife,  cannot  re- 
lieve his  liability  thereon  by  offering  to  surrender  the  body  of 
the  principal.^ 

§  496.  Kigkt  of  bail  to  arrest  principal. —  The  principal  is 
presumed  to  be  at  all  times  in  the  custody  of  his  bail,  and  the 
bail  has  at  all  times  the  right  to  arrest  him  and  surrender 
him  unto  the  custody  of  the  law.  Bail  may  arrest  the  prin- 
cipal without  warrant,  as  the  right  to  arrest  does  not  depend 
upon  a  warrant,  but  results  fisom  the  nature  of  the  undertak- 
ing of  bail,  and  he  may  in  such  case,  at  common  law,  com- 
mand the  assistance  of  the  sheriff.^  Bail  may  depute  another 
to  arrest  and  surrender  the  principal.'  The  deputy  so  ap- 
pointed cannot  appoint  a  deputy,  but  may  employ  assistants 
who  must  act  in  his  presence.*  As  bail  is  supposed  to  be  at 
all  times  and  places  with  the  principal,  and  the  principal  is  at 
all  times  and  places  supposed  to  be  in  the  custody  of  his  bail, 
the  bail  in  a  civil  case  may,  after  demanding  admission,  break 
open  the  outer  door  of  the  dwelling-house  of  the  principal  to 
take  him.'  So  bail  in  a  civil  case  may,  by  himself  or  by  his 
agent,  arrest  the  principal  in  another  state  than  that  in  which 
the  bail  bond  is  given.  In  holding  this  it  has  been  said  that  : 
"  By  the  common  law  the  bail  has  the  custody  of  the  prin- 
cipal and  may  take  him  at  any  time  and  in  any  place.  .  .  . 
The  taking  is  not  considered  as  the  service  of  process,  but  as 
a  continuation  of  the  custody  which  had  been,  at  the  request 
of  the  principal,  committed  to  the  bail.  The  principal  may, 
therefore,  be  taken  on  Sunday.  The  dwelling  is  no  longer  the 
castle  of  the  principal,  in  which  he  may  place  himself  to  keep 
off  the  bail.  If  the  door  shall  not  be  opened  on  demand  at  mid- 
night, the  bail  may  break  it  down,  and  take  the  principal  from 
his  bed,  if  that  measure  should  be  necessary  to  enable  the  bail 
to  take  the  principal.  .  .  .  The  obligation  which  the  prin- 
cipal entered  into  to  the  bail  (viz.,  to  be  always  at  his  com- 
mand) was  not  discharged  by  stepping  across  the  line  of  his 
state." «    The  same  thing  was  held  where  imprisonment  for 

1  MiUer  v.  Commonwealth,  137  Pa.        <  State  v.  Mahon,  3  Harr.  (Del.)  568. 
St.  133.  6  Nicholls   v.    IngersoU,    7   Johns. 

2  State  V.  Cumiingham,  10  La.  Ann.     146. 

393.  6  Commonwealth    v.    Briokett,    8 

3  Nioholla   v.    IngersoU,    7   Johns.    Pick.  138,  per  Putnam,  J. ;  Nioholls 
146.  V.  IngersoU,  7  Johns.  146. 
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debt  was  abolished  by  the  state  in  which  the  principal  was 
arrested,  after  his  arrest,  and  before  his  application  for  dis- 
charge.' But  where  the  defendant  gave  bail  in  a  civil  suit 
and  went  to  another  state,  and  was  there  arrested,  it  was  held 
that  the  bail  could  not  take  him  from  the  custody  of  the  sheriff 
in  the  latter  state.^  Bail  in  a  civil  suit  has  the  right  to  arrest 
his  principal  and  surrender  him,  even  though  no  ca.  sa.  has 
been  issued  on  the  judgment  recovered  against  the  principal, 
and  the  creditor  has  died  since  the  recovery  of  the  judgment, 
and  was  dead  when  the  bail  arrested  the  principal.'  After 
the  forfeiture  of  a  recognizance  in  a  criminal  case  has  been 
entered  of  record,  it  has  been  held  that  the  bail  has  no  right 
to  surrender  the  principal,  and  consequently  has  no  right  to 
arrest  and  detain  him  for  that  purpose.* 

§  497.  When  sickness  or  death  of  principal  excuses  bail. 
As  a  general  rule,  bail,  both  in  civil  and  criminal  cases,  will  be 
discharged  by  the  death  of  the  principal  at  any  time  when  his 
surrender  would  have  discharged  the  bail.  The  death  of  the 
principal  is  the  act  of  Grod,  by  which  the  bail  should  not  be 
prejudiced.''  Whei'e  the  bail  is  fixed,  so  that  the  surrender  of 
the  principal  would  not  avail  him,  he  will  not  be  discharged 
by  the  death  of  the  principal.'  The  principal  in  a  prison- 
bounds  bond,  who  by  its  terms  was  bound  to  file  his  schedule 
within  forty  days,  was  taken  sick  about  ten  days  before  the 
expiration  of  the  forty  days,  and  continued  sick  till  after  the 
expiration  of  that  period,  and  then  died  without  filing  a 
schedule.  The  court  said :  "  The  general  presumption  of  law 
should  be  that  whilst  there  is  life  there  is  capacity  to  attend 
to  the  duties  of  legal -obligation.  The  onus  must  always  be 
on  the  defendant,  to  make  such  a  showing  as  to  exonerate  him 
on  account  of  illness.     It  must  be  an  actual  illness  that  sus- 

1  Ex  parte  Lafonta,  3  Rob.  (La.)  331 ;  Mather  v.  The  People,  12  111.  9 ; 
495.  Blalack  v.  State,  3  Tex.  App.  376; 

2  Respublica  v.  Gaoler  of  Philadel-  Pieroy  v.  People,  10  Bradw.  (111.  App.) 
phia,  3  Yeates  (Pa.),  363.  319.    To  contrary  effect,  see  Hamil- 

3  Parker  v.  BidweU,  3  Conn.  84.  ton  v.  Dunklee,  1  N.  H.  173.    See,  on 
*  Commonwealth    v.    Johnson,    3    this  subject.  State  v.  Traphagen,  45 

Cush.  454.  N.  J.  Law,  134. 

5  Wakefield   v.  MoKinneU,   9    La  6  oicott  u  LiUy,  4  Johns.  407 ;  The 

(CmTy),  449 ;  State  v.  Cone,  33  Ga.  State  v.  Scott,  30  Iowa,  63. 
663;  Griffin  v.  Moore,  3  Kelly  (Ga.), 
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pends  the  capacity  to  perform  legal  duties,  or  it  must  be  such 
as  would  obviously  put  one's  life  in  jeopardy  by  an  attempt 
to  perform  a  particular  act."  In  such  case  the  bail  may  be 
excused,  on  the  ground  that  the  act  of  God  prevented  per- 
formance, and  if  such  was  the  case  the  bail  was  discharged.^ 
It  has  been  held  to  be  a  good  defense  to  a  suit  against  bail  for 
the  appearance  of  a  fraudulent  debtor  that  the  debtor  had 
been  stricken  down  by  sickness  at  a  distance  from  the  place 
of  hearing,  so  as  to  prevent  his  <  appearing  at  the  time  fixed, 
and  that  he  appeared  there  as  soon  after  his  recovery  as  he 
was  able  to  do  so.  The  court  said  that  where  the  contract  is 
a  voluntary  one  between  parties,  it  is  no  excuse  that  an  acci- 
dent has  prevented  its  fulfillment.  But  in  the  case  of  statu- 
tory bonds  and  obligations  it  is  different,  and  in  the  latter  case, 
when  the  act  to  be  performed  is  of  a  purely  personal  char- 
acter, which  can  only  be  done  by  the  party  himself,  the  act  of 
God  in  producing  sickness  or  insanity,  as  well  as  death,  will 
excuse  performance.^ 

§  498.  Exoneration  of  Ibail  toy  act  for  which  he  is  bound 
being  rendered  nnlawful. —  If  the  act  for  the  performance  of 
which  bail  becomes  responsible  is  afterwards  rendered  illegal 
or  impossible  by  the  law-making  power,  the  bail  will  be 
thereby  excused.  Thus,  if  after  bail  in  a  civil  case  has  signed, 
and  before  he  is  fixed,  imprisonment  for  debt  is  abolished  by 
the  legislature,  he  will  no  longer  be  bound.  When  the  im- 
prisonment is  no  longer  lawful,  it  would  not  be  lawful  for  the 
bail  to  arrest  his  principal  for  the  purpose  of  surrendering 
him.'  Where  a  master  became  bail  for  the  appearance  of  his 
slave  to  answer  a  criminal  charge,  and  before  the  forfeiture  of 
the  bond  slavery  was  abolished,  it  was  held  that  the  bail  was 
thereby  discharged.  When  the  master  became  bound  he  had 
absolute  control  of  the  slave  by  virtue  of  his  ownership.  He 
was  deprived  of  all  control  of  the  slave  by  the  abolition  of 

1  Blackwell  v.  Wilson,  3  Rich.  Law  3  Kelly  v.  Henderson,  1  Pa.  St  495 ; 
(S.  C),  323,  per  Butler,  J.  White  v.  Blake,  23  Wend.  612 ;  Frey 

2  Scully  V.  Kirkpatriok,  79  Pa.  St.  v.  Hebenstreit,  1  Rob.  (La.)  561 ; 
334.  To  the  effect,  however,  that  the  Brown  v.  Dillahunty,  4  Smedes  & 
dangerous  illness  of  the  principal  Mar.  (Miss.)  713 ;  Parker  v.  Sterliag, 
will  not  exonerate  the  sureties  to  his  10  Ohio,  357. 

recognizance,  see  Piercy  v.  People,  10 
Bradw.  (HL  App.)  319. 
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slavery,  as  the  slave  was  not  bound  by  the  recognizance,  be- 
ing absolutely  incapable  of  entering  into  a  contract  when  a 
slave.*  The  defendant  was  arrested  in  Delaware  for  a  debt 
contracted  in  Pennsylvania  with  a  citizen  of  New  Jersey,  and 
gave  special  bail.  After  giving  the  bail  he  was  finally  dis- 
charged under  the  insolvent  laws  of  Maryland,  of  which  state 
he  was  a  resident.  A  motion  was  made  to  exonerate  the  bail 
on  account  of  this  discharge.  It  was  conceded  that  in  the  ab- 
sence of  comity  the  insolvent  laws  of  the  state  could  have  no 
eifect  beyond  its  own  borders,  but  it  was  contended  that  such 
comity  existed  between  Delaware  and  Maryland.  The  court 
discharged  the  bail  without  giving  any  reasons.^ 

§  499.  How  liability  of  bail  affected  by  enlistment  of  prin- 
cipal in  the  army. —  If  the  principal,  after  bail  becomes  bound, 
voluntarily  enlists  in  the  army,  and  in  consequence  cannot  be 
produced,  this  will  not  excuse  the  bail.'  The  defendant  iu  a 
civil  action  gave  bail  and  afterwards  enlisted  in  the  service 
of  the  United  States.  An  act  of  congress  provided  that  dur- 
ing the  term  of  service  of  such  a  person  he  should  be  exempt 
from  arrest  for  debt.  Held^  the  bail  was  not  excused.  The 
court  said :  "  To  admit  that  a  principal,  by  a  voluntary  assump- 
tion of  a  duty  or  office  which  may  exempt  him  from  arrest, 
may  defeat  this  contract,  or  enable  his  surety  to  do  it,  with- 
out the  consent  of  the  party  interested,  would  be  to  violate 
the  common  principles  of  justice  as  well  as  the  faith  of  en- 
gagements. The  bail  repose  confidence  in  the  debtor,  the 
creditor  does  not."  The  cases  where  bail  have  been  discharged 
by  a  change  in  the  state  of  their  principal  are  all  where  the 
change  has  been  involuntary.*  If,  however,  the  principal  is 
drafted  into  the  military  service  of  the  state,  and  his  surrender 
thereby  becomes  impossible,  his  bail  will  be  excused.^  It  has 
also  been  held  that  bail  was  discharged  where  his  principal 
was  taken  from  his  presumed  custody  by  a  United  States  pro- 
vost marshal,  and  his  surrender  thereby  rendered  impossible. 

1  Lewis  V.  The  State,  41  Miss.  686 ;  3  State  v.  Eeaney,  13  Md.  330 ;  State 
State  V.  Berry,  34  Ga.  546.  v.  Scott,  20  Iowa,  63. 

2  Kennedy  v.  Adams,  5  Har.  (Del)        *  Harrington  v.   Dennie,  13 
160.    On  same  subject,  see  Bailey  v.  93,  per  Parker,  C.  J. 
Seals,   1   Har.  (Del.)  367 ;  Beeson  v.        5  Alf  ord  v.  Irwin,  34  Ga.  35. 
Beeson's  Adm'r,  1  Har.  (Del.)  466. 
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The  court  said :  "  The  history  of  that  period  attests  the  om- 
nipotence of  a  provost  marshal  in  his  district,  and  when  the 
principal  in  a  bail  bond  was  arrested  by  the  order  of  that  offi- 
cer, an  effort  on  the  part  of  his  surety  to  take  him  into  his 
custody  would  be  not  only  unavailing  but  might  be  perilous 
to  himself."  ^  Where  a  party  was  in  jail  for  a  criminal  offense, 
and  another  voluntarily  became  his  bail  and  took  him  to  an- 
other county  for  the  purpose,  as  a  matter  of  speculation,  of 
putting  him  into  the  army  as  a  substitute,  and  an  officer  of 
the  United  States  took  the  principal  from  the  bail  as  a  de- 
serter, it  was  held  that  the  bail  was  not  thereby  discharged.'^ 
A  soldier  in  the  service  of  the  United  States,  who  has  com- 
mitted a  criminal  offense,  and  been  surrendered  to  the  state 
authorities  and  given  bail  for  his  appearance,  and  has  then 
voluntarily  returned  to  the  army  in  another  state,  does  not  by 
such  act  release  his  bail.'  Where  the  principal  in  a  criminal 
case,  after  giving  bail,  enlisted  in  the  army  of  the  United 
States  and  was  out  of  the  state,  and  on  account  of  the  rules  of 
the  army  could  not  be  arrested  and  produced  by  the  bail,  and 
was  also  sick  in  another  state,  it  was  held  that  these  facts 
were  a  sufficient  ground  for  the  continuance  of  a  case  against 
the  bail  for  the  non-production  of  the  principal.* 

§  500.  How  liaMlity  of  bail  affected  by  subsequent  im- 
prisonment of  principal. —  With  reference  to  the  effect  upon 
the  liability  of  bail  which  is  produced  by  the  subsequent  im- 
prisonment of  the  principal  in  the  same  or  another  state,  upon 

1  Commonwealth  v.  Webster,  1  pear  and  answer  in  the  state  court ; 
Bush  (Ky.),  616,  per  Peters,  C.  J.  when  he  was  indicted,  tried  and  con- 
See,  also,  Commonwealth  v.  Terry,  3  vioted  in  the  United  States  court  for 
Duvall,  383 ;  and  tolhe  same  effect,  the  offense  charged  and  sentenced  to 
Commonwealth  v.  Overby,  80  Ky.  208.  confinement  in  a  state  penitentiary 
In  the  latter  case  defendant  executed  for  a  term  of  years.  In  an  action  on 
a  bail  bond  to  answer  the  charge  of  the  bail  bond  given  in  the  state  court, 
passing  a  United  States  treasury  held,  that  the  sureties  thereon  were 
note.  After  the  execution  of  the  not  liable.  This  case  overrules  Com- 
bail  bond  defendant  was  arrested  by  monwealth  v.  House,  13  Bush,  680,  in 
an  olHcer  of  the  United  States ;  oar-  so  far  as  the  opinion  therein  is  incon- 
ried  before  a  United  States  oommis-  sistent  with  the  opinion  in  this  case, 
sioner,  and  by  him  held  to  appear  2  shook  u  The  People,  39  lU.  443. 
and  answer  before  the  United  States  » Huggins  v.  The  People,  39  HL  241. 
circuit  court,  on  the  same  charge  *  Gingrich  v.  The  People,  34  IlL  448. 
for  which  he  had  been  required  to  ap- 
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the  same  or  another  charge,  there  is  some  conflict  of  authority. 
It  has  been  held  that  bail  in  a  civil  suit  is  discharged  if  the 
principal  is  afterwards  convicted  of  a  crime  and  imprisoned  in 
the  same  state,  as  the  bail  is  in  such  case  prevented  from  per- 
forming his  obligation  by  the  act  of  the  law.'  It  has  also  been 
held  that  bail  in  a  prison-bounds  bond  is  discharged  if  the  prin- 
cipal is  arrested  on  a  charge  of  felony  and  committed  to  close 
confinement.^  So  the  bail  in  a  prison-bounds  bond  is  discharged 
if  the  principal  afterwards  becomes  insane,  and  is  by  the  proper 
authorities  committed  to  a  lunatic  asylum.'  "Where  a  party 
was  arrested  for  crime  and  gave  bail  in  one  state,  and  was 
afterwards  by  the  authorities  of  that  state  surrendered  to  the 
authorities  of  another  state  on  a  charge  of  murder,  in  which 
latter  state  he  was  imprisoned,  when  he  should  have  been  sur- 
rendered by  his  bail,  it  was  held  that  the  bail  was  discharged, 
because  the  state  by  its  own  act  had  rendered  it  impossible  for 
the  bail  to  surrender  the  principal.''  A  party  gave  bail  in 
Connecticut  to  answer  a  criminal  charge.  He  was  afterwards 
arrested  in  JSTew  York  on  a  requisition  from  the  governor  of 
Maine,  and  was  imprisoned  in  Maine  when  he  should  have  ap- 
peared in  Connecticut.  It  was  contended  that  as  the  principal 
was  surrendered  by  virtue  of  a  clause  in  the  constitution  of 
the  United  States  providing  for  the  extradition  of  fugitives, 
and  as  Connecticut  was  a  party  to  the  constitution  and  the 
obligee  in  the  bond,  the  sureties  were  discharged  by  the  act  of 

1  Canby  v.  GrifBn,  3  Har.  (DeL)  333 ;  discharged  if  their  principal  escapes 

Way  u.  "Wright,  5  Met.  (Mass.)  380.  while  under  arrest  on  another  charge, 

Contra,  where  the  imprisonment  is  see  Stafford  v.  State,  10  Tex.  App.  46. 

only  for  a  short  time.'    Phoenix  Fire  2  Bradford  v.  Consaulus,  3  Cowen, 

Ins.  Co.  V.  Mowatt,  6  Cow.  599.    To  138. 

the  effect  that  the  obligation  of  sure-  •"  Fuller  v.  Davis,  1  Gray,  613.  To 
ties  upon  a  bail  bond  is  not  aflEected  the  effect,  however,  that  it  is  no  de- 
by  the  subsequent  arrest  of  their  fense  to  the  sureties  on  a  recogni- 
principal  upon  another  charge,  see  zance  that  their  principal,  at  the 
Tedford  v.  State,  67  Miss.  363 ;  West  time  he  was  required  to  appear  to  an 
V.  Colquitt,  71  Ga.  559 ;  Hartley  v.  indictment,  was  insane  and  confined 
Colquitt,  73  Ga  351.  That  they  are  in  an  asylum  of  another  state,  see 
discharged  upon  the  conviction  and  Adler  v.  State,  35  Ark.  517. 
sentence  of  their  principal  to  the  ■*  State  v.  Allen,  3  Humph.  (Tenn.) 
penitentiary,  where  he  was  an-ested  358.  Holding  bail  discharged  if  the 
upon  another  charge,  see  Cooper  v.  principal  is  by  proper  authority  con- 
State,  5  Tex.  App.  315.  To  the  effect,  fined  elsewhere,  see  Belding  v.  State, 
however,  that  such  sm-eties  are  not  25  Ark.  315. 
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the  obligee,  but  it  was  held  that  the  bail  was  liable.  The  court 
said  that  the  several  states  as  to  such  matters  were  as  foreign 
to  each  other  as  independent  states.  The  "  act  of  the  law  " 
which  will  discharge  bail  must  be  the  act  of  the  law  of  the  state 
in  which  the  obligation  is  given.  The  principal  might  have 
gone  to  Maine  on  purpose  to  be  arrested  for  some  small  offense 
if  such  a  discharge  should  be  allowed,  and  such  collusion  could 
never  be  proved.  Imprisonment  of  the  principal  in  a  foreign 
state  is  no  defense  to  his  bail.  ♦  "  "We  should  hesitate  long 
before  we  should  hold  that  the  common  law  goes  thus  far  to 
excuse  bail,  even  if  cases  could  be  found  where  the  doctrine 
contended  for  has  been  upheld.  But  we  think  the  weight  of 
decided  cases  is  in  accordance  with  the  view  we  have  taken  of 
the  phrase  '  by  the  act  of  the  law.' "  '  A  principal  having 
given  bail  that  he  would  on  a  certain  day  appear  to  take  the 
benefit  of  the  insolvent  laws,  Avas  before  that  day  sent  to  the 
penitentiary  in  the  same  state  for  crime.  Held,  the  bail  was 
not  discharged.  The  court  said  the  bond  was  not  in  the  nature 
of  a  bail  bond,  but  of  a  bond  to  secure  the  performance  of  a 
certain  act.  "  The  act  of  law,  however,  which  excuses,  is  that 
which  subsequently  obliges  the  party  to  do  or  omit  a  certain 
thing,  leaving  him  no  option.  It  Avas  not  the  law  which  com- 
pelled the  commission  of  the  offense  in  this  instance ;  on  the 
contrary,  it  forbade  it." "-  Bail  in  a  criminal  case  is  generally 
discharged  if  the  principal  is  again  arrested  on  the  same  charge 
during  the  time  he  is  in  custody ;  by  virtue  of  the  second  arrest 
he  is  taken  from  the  control  of  the  bail.'  So  bail  in  a  civil 
case  is  discharged  by  a  commitment  of  the  principal  on  an 
alias  ca.  sa.,  although  a  scire  facias  commenced  after  a  return 
of  non  est  inveiitus  is  pending  at  the  time  of  such  commitment.* 

1  Taintor  v.  Taylor,  36  Conn.  243,  2  Smith  v.  Barker,  6  Watts  (Pa), 

per  Park.  J.    And  the  fact  that  the  508,  per  Rogers,  J.    See,  also,  State  v. 

principal  ia  a  recognizance  given  in  tYith,   14  La.  (Curry),  191 ;  State  v. 

Missouri    was    arrested,  tried,    con-  Burnham,  44  Me.  278. 

victed  and  imprisoned  in  Illinois,  and  '  Peacock  w  The  State,  44  Tex.  11 ; 

was  thereby  prevented  from  fulfill-  Medlin  v.  Commonwealth,  11  Bush 

ing   the  conditions  of  the  recogni-  (Ky.),  605.    See,  also,  to  similar  effect, 

zance,  held  not  to  avaU  the  surety  as  Lindley  v.  State,  17  Tex.  App.  120 ; 

a  defense.    State  v.  Horn,  70  Mo.  466.  Roberts  v.  State,  22  Tex.  App.  64. 

And  to  precisely  similar  effect,  see  *  Warren  v.  Gilmore,  11  Cush.  15. 

King  V.  State,  18  Neb.  375,  and  State  See,  also,  Bell  v.  Eawson,  30  Ga.  712 ; 

U  Merrihew,  47  Iowa,  112.  Milner  v.  Green,  2  Johns.  Cas.  283. 
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The  sureties  in  a  ne  exeat  regno  bond  occupy  the  same  position 
as  bail  at  common  law ;  and  where  the  defendant  in  a  writ  of 
ne  exeat  regno  has  been  proceeded  against,  and  committed  to 
jail  for  not  complying  with  a  final  decree  of  the  court  in  the 
same  case,  and  afterwards  escapes  from  custody,  his  sureties 
are  discharged.' 

§  501.  When  bail  liable  if  accused  appear  and  afterwards 
escape. —  Where  the  bail  bond  or  recognizance  in  a  criminal 
case  provides  that  the  accused  shall  appear  and  not  depart 
without  leave  of  the  court,  the  bail  is  not  usually  discharged 
by  the  mere  fact  that  the  accused  appears  and  is  put  upon 
trial,  unless  he  is .  formally  surrendered,  as  provided  by  law.^ 
This  was  held  in  the  case  of  such  a  bond  where  the  accused 
appeared,  was  tried  and  found  guilty,  but  did  not  appear  to 
be  sentenced.'  Where  a  bond  in  a  criminal  case  provided  that 
the  accused  should  appear  and  not  depart  without  leave,  and 
he  did  appear  in  the  custody  of  the  bail,  and  was  delivered  to 
the  sheriff,  and  all  spectators,  including  the  bail,  were,  by  the 
court,  ordered  to  leave  the  court-room,  and  did  so,  and  the 
accused  escaped,  it  was  held  the  bail  was  not  discharged. 
The  accused  was  not  surrendered  in  the  manner  provided  by 
the  statute,  and  the  bail  was  bound  by  the  terms  of  the  bond 
that  the  accused  should  not  depart  without  leave.''  In  another 
case,  while  the  jury  were  out  deliberating,  the  sheriff  was  in- 
formed that  the  accused  was  armed  and  intended  to  escape. 
He  then  asked  the  accused  if  he  was  armed,  and,  being  an- 
swered in  the  affirmative,  requested  him  to  surrender  his 
arms,  which  being  refused  the  sheriff  called  for  aid,  and  a 
struggle  ensued,  during  which  the  accused  escaped.  Held,  the 
bail  was  not  discharged.  Not  having  made  a  formal  surrender 
of  the  accused  as. the  statute  provided,  the  bail  was  liable  till 
the  trial  was  over.'  A  party  indicted  for  felony  gave  bail  to 
appear  at  the  next  term  of  the  court,  "  and  not  depart  there- 
from without  leave."     He  appeared  and  was  put  upon  his 

1  Johnson  u  aendenin,   5  Gill  &  2  Lee  v.  The  State,  51  Miss.  665. 

Johns.  (Md.)  463.    Holding  that  if  a  '  Dennard  v.   The  State,   3   Kelly 

debtor  is  arrested  and  discharged  in  (Ga.),  137 ;  State  v.  Norment,  13  La. 

one  state  he  may  be  arrested  for  the  (Curry),  511. 

same  debt  ia  another  state,  see  Peck  ^  The  State  v.  Tieman,  39  Iowa,  474. 

V.  Hozier,  14  Johns.  346.  '  State  v.  Martel,  3  Rob.  (La.)  33. 
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trial,  and  the  court  ordered  him  into  the  custody  of  the  sher- 
iff. Afterwards,  while  the  jury  were  out,  he  escaped.  Held,  the 
bail  was  discharged,  on  the  ground  that  the  principal  had 
been  taken  from  his  custody  and  placed  in  that  of  the  law.' 
A  party  was  arrested  on  a  criminal  charge  before  a  justice, 
and  gave  a  bail  bond  which  provided  that  he  should  appear 
"  and  not  depart  thence  without  leave>  of  court."  He  was 
afterwards  indicted,  and  a  bench  warrant  for  his  arrest  was 
issued,  upon  which  he  was  arrested  and  held  in  the  custody  of 
the  sheriff  till  he  was  put  upon  trial,  during  the  progress  of 
which  he  escaped.  Held,  the  bail  was  discharged.  While  the 
accused  was  in  the  lawful  custody  of  the  sheriff  the  bail  could 
not  control  him.^  A  statute  provided  that  "  during  the  trial 
of  an  indictment  for  felony  the  defendant  shall  be  kept  in 
actual  custody."  A  defendant,  charged  with  felony,  appeared 
and  was  put  upon  trial,  and  during  the  trial  escaped.  His  bail 
bond  provided  that  he  should  surrender  himself  into  custody 
to  answer  the  charge,  and  not  depart  without  leave  of  court. 
Held,  the  bail  was  discharged.  The  defendant  should  have 
been  taken  into  custody  w' hen  the  trial  commenced,  and  the 
bail  was  not  afterwards  liable.' 

§  502.  How  liability  of  bail  aflfected  by  term  of  court  not 
being  held  —  Continuing  case  to  subsequent  term  —  Change 
of  venue^  etc. —  Bail  in  bastardy  bond. —  A  recognizance  in 
a  criminal  case  provided  that  the  accused  should  appear  at  the 
next  term  of  the  district  court  ''  and  answer  said  charge,  and 
abide  the  orders  and  judgment  of  said  court,  and  not  depart 
without  leave  of  the  same."  The  accused  appeared  at  said 
term  of  court,  and  the  venue  was  changed  by  order  of  the 
court  to  another  county,  and  the  accused  did  not  appear  in 

1  Commonwealth  v.  Coleman,  3  "  The  law  does  not  contemplate  that 
Met  (Ky.)  382.  See,  to  same  effect,  the  surety  shall  be  responsible  for 
Morehead  v.  State,  38  Kan.  489.  To  the  appearance  of  a  prisoner  in  the 
the  effect  that  the  sm-eties  are  dis-  lawful  custody  of  the  law.  It  is  to 
charged  if  the  court  discharges  the  be  presumed  that  the  arrest  and  cus- 
principal  because  of  the  illegahty  of  tody  taies  the  place  of  the  bail  to 
his  arrest,  see  Smith  v.  State,  13  Neb.  secure  appearance."  But  see,  contra, 
309.  Commonwealth  v.  Branch,   1  Bush 

2  Smith  V.  Kitchens,   51  Ga.   158.  (Ky.),  59. 

And  see,  also.  State  v.  Orsler,  48  Iowa,  ^  Askins  v.  Commonwealth,  1 
848.    In  the  latter  case  the  com-t  say :    DuvaU  (Ky.),  375. 


§  502.]  BAIL.  719 

such  other  comity.  Held,  the  bail  was  liable  for  such  non- 
appearance.' It  has  been  held  that  a  failure  to  hold  the  term  of 
court  at  ^vhich  the  accused  in  a  criminal  case  is  required  to  ap- 
pear does  not  discharge  his  bail,  who  are  obliged  in  such  case 
to  have  him  present  when  the  court  is  held.^  Bail  for  the  ap- 
pearance of  a  party  at  a  particular  term  of  court  will  be  liable 
though  no  proceedings  were  had  against  the  principal  at  the 
term  at  which  he  was  recognized  to  appear,  where  an  order 
was  made  at  that  term  continuing  aU  cases  not  disposed  of, 
and  at  the  succeeding  term  the  principal  failed  to  answer.'  A 
party  arrested  in  a  bastardy  proceeding  gave  bond  conditioned 
for  his  appearance  to  answer  the  charge  "  and  perform  the 
judgment  of  the  court."  He  appeared,  and  judgment  was 
rendered  against  him  for  $25  a  year  for  seven  years.  Held, 
the  bail  could  not  discharge  himself  from  liability  for  this 
judgment  by  surrendering  the  bod}^  of  the  principal.*  Where 
a  party  charged  with  bastardy  gave  bond  for  his  appearance 
"to  answer  the  charge,"  and  he  appeared  and  pleaded  not 
guilty,  but  was  not  surrendered  to  the  court  nor  taken  into 
custody,  and  pending  the  trial  escaped,  it  was  held  the  sure- 
ties were  liable.  "  To  answer  the  charge  is  not  merely  to 
plead  to  it ;  but  it  is  to  hold  himself  answerable  to  it  until  dis- 
charged by  the  court,  or  surrendered  to  its  custody."  '"  A 
recognizance  in  a  bastardy  case  provided  that  the  principal 

1  The  State  v.  Brown,  16  Iowa,  314.  court  in  Commonwealth  v.  Douglas, 

So  a  surety  on  a  ball  bond  condi-  infra,   overlooked  the  fact  that  the 

tioned  that  the  defendant  shall  render  statute  provided  for  two  classes  of 

himself  amenable  to  all  orders  and  bonds  that  might  be  executed  before 

process  of  the  court  in  the  prosecu-  judgment.    The  one,  conditioned  for 

tion  of  the  charge  is  held  not  exon-  the  appearance  of  the  accused ;  the 

erated  by  an  order  of  ooui-t  granting  other,  to  pay  such  sums  as  may  be 

a  change  of  venue.    Beasley  v.  State,  adjudged  against  him ;   and  there- 

53  Ark.  67.  fore  the  surrender  of  the  defendant 

2Commonweath  v.  Branch,  1  Bush  to  the  court  by  the  sureties  in  the  for- 

(Ky.),   59 ;   The  State  v.  Bi'own,   16  mer  bond  was  a  satisfaction  of  that 

Iowa,  314  bond,  and  released  the  sureties  from 

3  State  V.   Plazencia,    6    Bob.  (La.)  further  liability  thereon. 
417,  5"Wintersoll  v.   Commonwealth,  1 

« Commonwealth    v.   Douglas,    11  Duvall  (Ky.),  177,  per  Robertson,  J. 

Bush  (Ky.),  607.    This  decision,  how-  A  surety's  liability  in  a  bastardy  bond 

ever,  has  been    subsequently  over-  cannot  exceed  that  of  his  principal, 

ruled  in  Runner  v.  Commonwealth,  People  v.  Morrison,  75  Mich.  30. 
78  Ky.  556,  for  the  reason  that  the 
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should  appear  at  the  next  term  of  the  court,  and  not  depart 
without  leave.  The  principal  did  appear,  and  the  court  con- 
tinued the  case  till  the  next  term,  and  suffered  him  to  depart. 
Held,  the  bail  was  discharged,  as  the  principal  had  appeared 
•and  departed  by  leave  of  the  court.' 

§  503.  How  liability  of  bail  aiTected  by  transfer  of  case  to 
another  and  different  court  —  Meaning  of  pbrase  "  abide 
the  judgment  and  orders  of  court "  in  recognizance  as  af- 
fecting liability  of  bail  thereon. —  Where  an  indictment  was 
found  in  the  superior  court  charging  defendant  with  misde- 
meanor, and  he  gave  bond  for  his  appearance  to  answer  the 
charge  in  that  court,  and  the  case  was  subsequently  transferred 
to  another  court,  the  sureties  on  the  bond  were  held  liable  for 
the  appearance  of  their  principal  in  the  latter  court.^  A  soldier 
in  the  United  States  army  who  was  convicted  in  the  state  court 
was  granted  a  new  trial  and  admitted  to  bail,  whereupon  he 
secured  a  removal  of  his  case  to  the  federal  court.  Held,  the 
sureties  on  his  recognizance  were  liable  for  his  failure  to  ap- 
pear for  trial  at  the  subsequent  term  of  the  state  court.^  Where 
a  county  judge  transferred  a  criminal  case  to  the  circuit  court, 
it  was  held  that  the  sureties  on  a  recognizance  for  the  appear- 
ance of  their  principal  in  the  county  court  were  not  liable  for 
his  failure  to  appear  in  the  circuit  court,  for,  the  court  say, 
their  contract  was  that  he  would  appear  in  the  county  court, 
and  not  in  the  circuit  court.*  A  recognizance  was  conditioned 
that  defendant  appear  at  the  next  term  of  the  district  court  to 
answer  the  complaint,  and  not  depart  without  leave,  and  abide 
the  judgment  and  orders  of  such  court.    Held,  that  the  re- 

•  The   People    u    Greene,    5    Hill  the  sureties  to  the  recognizance,  as 
(N.  Y.),  647.    See,  also.  People  v.  Mill-  weU  as  where  the  continuance  is  by 
ham,  39  Hun  (N.  Y.),   151.    But  see  mere    operation     of    law.    To    the 
Dineen  v.  Williams,   138  Mass.  367,  effect  that  a  continuance  of  the  case 
where   it  was  held  the  surety  was  discharges  the  bail,  see,  further.  Col- 
liable,  unless    it    appeared  that  he  quitt  v.  Smith,   65  Ga.  841 ;  United 
had  been  injured  by   the  continu-  States  v.  Buckland  (Cir.  Ct.  D.  M.  C), 
ance.    In  Ramey  v.  Commonwealth,  33  Fed.  Rep.  156.    To  contrary  effect, 
83  Ky.  534,  it  is  held  that  a  mere  Waldron  v.  Harrisoi  2  Oreg.  87. 
continuance  from  one  term  to  an-        2  Williams  v.  McDaniel,  77  Ga.  4. 
other  does  not  release  the  bail.    In        3  State  v.  Davis,  13  S.  C  538. 
State    V.  MeiTihew,    47    Iowa,    112,        *  Adams  u.  People,  13  Bradw.  (IlL 
it   is    held    that   a  continuance   of  App.)  380. 
the  cause  continues  the  liability  of 
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cognizance  was  not  satisfied  when  the  defendant  merely  ap- 
peared at  court  and  remained  in  attendance  during  the  trial, 
and  upon  the  return  of  verdict  fled,  but  required  that  he  should 
comply  with  and  perform  any  judgment  of  court  that  might 
be  rendered  against  him.'  So  the  sureties  on  a  bastardy  bond 
conditioned  that  the  defendant  should  appear  in  court,  etc., 
are  held  not  released  by  his  appearance  and  submitting  to 
trial  only  if  he  departs  the  court  without  performing  its  judg- 
ment.' In  accordance  with  an  agreement  between  parties  liti- 
gant, a  respondent  who  had  been  arrested  on  a  writ  of  ne  exeat 
filed  a  bond  with  surety  conditioned  "  to  abide  and  perform 
the  orders  and  decrees  of  the  court  in  the  cause,"  whereupon 
the  writ  was  discharged.  Subsequently,  and  before  final  de- 
cree, the  surety  moved  for  an  order  discharging  him  from 
liability  on  the  respondent's  —  principal's  —  putting  himself 
within  the  court's  jurisdiction  and  subjecting  himself  to  its 
decrees.  Held,  that  the  surety  could  not  be  discharged ;  that 
a  bond  given  "  to  abide  and  perform  "  differed  from  a  bond 
"  to  abide." '  A  justice  of  the  peace,  on  continuing  an  ex- 
amination of  a  prisoner,  took  his  recognizance  to  "  appear 
before  the  justice  on,  etc.,  then  and  there  to  answer,  etc.,  and 
shall  not  thence  depart  without  leave."  The  prisoner  appeared, 
the  examination  proceeded,  and  the  justice  announced  his  find- 
ing. Thereafter  the  justice  and  constable  permitted  the  ac- 
cused to  secure  bail  for  the  circuit  court.  He  never  returned. 
Held,  the  sureties  on  his  recognizance  were  discharged.^  A 
recognizance  was  conditioned  that  the  principal  not  only  shall 
appear  on  the  "  first  day  of  the  next  term,"  but  also  that  he 

1  Jackson  v.  State,  30  Kan,  88.  See  should  appear  at  the  next  term  of 
the  phrase  "to  abide  the  judgment  court  "  then  and  there  to  answer  and 
and  orders  of  the  court "  in  reoogni-  abide  the  order  and  judgment  of  the 
zances,  construed  in  McGarryu.  State,  court,"  .  .  .  "  and  thence  not  de- 
37  Kan.  9 ;  Wheeler  v.  State,  39  Kan.  part  without  lawful  permission." 
163.  To  the  effect,  also,  that  an  ap-  Hdd,  that  the  recognizance  was  fully 
pearance  merely,  and  a  departure  complete  when  the  principal  ap- 
without  leave,  is  a  breach  of  the  bond,  peared  and  submitted  to  the  jurisdic- 
see  Glasgow  v.  State,  41  Kan.  333.  tionof  the  court   See  to  substantially 

2  People  V.  Ogden,  10  Bradw.  (IlL  similar  effect,  Spillman  v.  People,  16 
App.),  226.    But  see,  however,  Wilson  Bradw.  (111.  App.)  224. 

V.  People,  10  Bradw.  (ILL  App.)  357.  s  Petition  of  Griswold,  13  R  1. 125. 

In  this  latter  case  the  recognizance  ^  State  t>.  Bobb  &  Alexander,  39  Mo. 

was  conditioned  that  the  principal  App.  543. 
46 
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siiall  "  abide  the  orders  of  court  thereon."  The  cause  was 
continued  to  a  day  subsequent  to  the  "  first  day  of  the  term." 
Held.,  that  the  sureties  were  liable  for  the  failure  of  their  prin- 
cipal to  appear  on  such  later  day.^  "Where  a  convict's  bail  was 
extended  from  time  to  time  by  successive  orders  suspending 
sentence  and  directing  him  to  appear  at  a  stated  time  to  re- 
ceive it,  his  sureties  were  held  released  if  court  should  not  be 
in  session  at  such  time.^ 

§  504.  When  Ibail  Ijound,  though  principal  not  liable  to 
arrest  —  Duress  of  principal,  etc. — -It  has  been  held  that 
bail  in  a  criminal  case  is  not  liable  where  the  charge  stated 
in  the  bond  is  not  such  as  will  warrant  any  criminal  prosecu- 
tion.^ Where  a  debtor  was  arrested  in  a  civil  suit  contrary  to 
a  positive  provision  of  law,  it  was  held  that  the  bail  given  by 
him  to  procure  his  release  was  not  bound  on  the  ground  that 
,  the  issuing  of  the  writ  was  prohibited,  and  "  a  party  never  can 
obtain  any  legal  benefit  by  a  violation  of  law."  ^  But  it  has 
also  been  held  that  it  is  no  defense  to  bail  in  a  civil  suit  that 
the  principal  was  not  liable  to  arrest  when  the  bail  bond  was 
entered  into.  In  holding  this  it  has  been  said  that  "  The  bail  is 
estopped  from  denying  that  his  principal  was  liable  to  arrest. 
It  is  conceded  by  entering  into  the  recognizance.  .  .  .  The 
privilege  set  up  belongs  to  the  principal  alone ;  he  may  waive 
it  if  he  chooses ;  and  ...  we  are  bound  here  to  assume 
he  did  so,  otherwise  he  would  have  applied  to  the  court  or  a 
judge  at  chambers  for  a  discharge  instead  of  putting  in  bail. 
The  idea  of  duress  is  absurd,  as  special  bail  do  not  come  into 
the  cause  till  after  the  return  of  the  writ  and  abundant  oppor- 
tunity to  apply  for  the  discharge."  ^    So  it  has  been  held  that 

1  Rubush  V.  state,  113    Ind.  107 ;  liable,  see  Thomas  v.  Stewart,  2  Pen. 
State  V.  Thompson,  63  Ind.  367.    In  &  Watts  (Pa.),  475. 
Boswell  u  Colquitt,  73  Ga.  63,  it  ia  ''  Stever  v.  Sornberger,  24  Wend, 
held   that   a    sai.    fa.  cannot   issue  375,  per  Nelson,   C.  J. ;   Springfield 
against  bail  until  after    default   of  Manuf.   Co.  v.  West,   1    Cush.   388. 
their  principal  at  second  term.  And  it  is  held  that,  though  duress 
-  People  V.  Kennedy,  58  Mich.  373.  may  have  been  practiced  on  the  prin- 
^  State  V.  Jones,  3  La.  Ann.  9.  cipal,  it  cannot  be  invoked  as  a  de- 
4  Stailord  v.  Low,  SO  111.  153,  per  f  ense  by  a  surety  on  whom  no  re- 
Walker,  J. ;  Thornhill  v.  Christmas,  straint  was  imposed.     Oak  v.  Dustin, 
10  Rob.  (La.)  543.    Holding  that  the  79  Me.  33.    In  the  absence  of  dures? 
bail  of  a  woman  who  was  exempt  being  shown,  held  to  be  presumed 
from  arrest  in  a  civU  case  is  not  that  the  principal  and  sureties  de- 
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bail  in  a  civil  case  cannot  inquire  into  the  sufficiency  of  the 
affidavit  to  hold  to  bail  nor  question  the  legality  of  the  order 
requiring  bail.'  It  has  been  held  that  the  bail  in  a  criminal 
case  who  are  strangers  to  the  accused  cannot  set  up  duress  of 
the  principal  as  a  defense  on  the  ground  that,  "  although  the 
principal  may  have  been  constrained  to  execute  the  recogni- 
zance by  means  of  the  duress,  yet  the  sureties  were  under  no 
such  restraint."  "■  Precisely  the  opposite  doctrine  has  been 
held  in  the  case  of  bail  in  a  civil  suit.^  It  has  been  held  that 
a  bail  bond  in  a  civil  case  which  contains  a  condition  onerous 
to  the  surety  which  is  not  warranted  by  law,  or  which  omits 
a  condition  required  by  law  which  is  for  the  benefit  of  the 
surety,  is  absolutely  void.*  It  has  also  been  held  that  bail  in 
a  civil  case  is  only  bound  to  the  extent  required  by  law,  no 
matter  what  may  be  the  tenor  of  the  bond,  and  that  such  bail 
may  be  relieved  by  surrendering  the  principal,  though  the 
tenor  of  the  bond  is  different.'  It  has  been  held  that  a  vol- 
untary bond  entered  into  by  principal  and  bail  before  the 
sheriff,  requiring  the  principal  to  appear  to  answer  a  criminal 
charge,  bound  the  bail,  although  the  sheriff  had  no  authority 
to  take  such  a  bond.^  But  where  the  sheriff  of  one  county  had 
the  defendant  in  a  civil  suit  in  custody  on  a  capias  ad  respon- 
dendum in  another  county,  and  bail  was  accepted  by  the  sher- 
iff in  the  last-named  county,  it  was  held  that  the  sheriff  had 
no  authority  to  do  any  act  out  of  his  own  countyj  and  that 

sired  to  execute  the   recognizance,  the    sureties    thereon.     Littleton   v. 

Carmody  v.  The  State,  105  Ind  546.  State,  46  Ark.  4ia 

1  Lewis  V.  Brackenridge,  1  Blackf.  3  Thompson  u  Lookwood,  15  Johns. 
(Ind.)  113.  256. 

2  Plummer  u  The  People,  16  lU.  4  Tucker  v.  Davis,  15  Ga.  573 ;  Loyd 
358,  per  Caton,  J. ;  Huggins  v.  The  v.  McTeer,  33  Ga.  37 ;  Alexander  v. 
People,  39  IlL  341.    More  especially  Bates,  33  Ga.  125. 

the  defense  of  duress  of  principal  5  Slocomb  v.  Robert,  16  La,  (Curry), 

cannot  be  set  up,  where  the  sureties  178. 

had  full  knowledge  of  the  circum-  ^  Park  v.  The  State,  4  Ga.  329.    So 

stances    attending    the    duress,  and  it  has  been  held  no  defense  to  the 

voluntarily  entered  into  the  obliga-  sureties  on  a  bail  bond  that  the  mag- 

tion,    Haney  v.  People,  13  Col.  345.  istrate  before  whom  the  bond  was 

The  fact  that  the  accused  was  iUe-  taken  had  no  jurisdiction  when  the 

gaily  in  custody  at  the  time  the  bail  sureties  did  not  question  the  juris- 

bond  was  given,  h^ld,  no  defense  to  diction  at  the   time    of    execution. 

Jones  V.  Gordon,  82  Ga  570. 
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the  bail  was  not  liable.'  A  recognizance  given  by  one  in  cus- 
tody under  an  illegal  warrant,  held  to  be  involuntary,  and  un- 
enforceable against  the  sureties  thereon.^ 

§  505.  Liability  of  bail  when  principal  indicted  for  an- 
other offense  —  Amendment  of  declaration  —  Change  of 
form  of  action. —  It  has  been  held  that  bail  is  liable  for  the 
appearance  of  the  principal  if  he  is  indicted  for  an  offense  of  a 
higher  grade,  but  which  includes  the  offense  described  in  the 
obligation.'  "When  the  accused  was  held  to  answer  a  charge 
of  grand  larceny,  and  appeared,  but  was  indicted  for  burglary, 
it  was  held,  in  the  absence  of  any  showing  that  the  indictment 
was  based  on  the  same  transaction  as  the  charge  of  grand  lar- 
ceny, that  the  bail  was  not  liable  for  the  further  appearance 
of  the  accused  to  answer  the  indictment.*  Bail  in  a  criminal 
case  was  taken  in  pursuance  of  an  order  of  court,  the  entry  on 
the  minutes  requiring  bail  in  $700,  but  the  bail  was  given  in 
$7,000,  and  the  judge  at  a  subsequent  term  corrected  and  al- 
tered the  minutes  to  $7,000.  Held,  the  bail  was  not  thereby 
discharged.'  The  principal  in  a  civil  suit  gave  bail  in  $1,000, 
conditioned  that  he  would  appear  to  answer  an  attachment. 
After  the  bail  became  liable  the  plaintiff  amended  his  declara- 

1  Harris  v.  Simpson,  4  Litt.  (Ky.)  Commonwealth  v.  Teevens,  143  Mass. 
165.    A  recognizance  taken   before    SIO. 

and  approved  by  an  officer  unauthor-  <  The  State  v.  Brown,  16  Iowa,  314 
ized  by  law,  or  where,  under  the  Holding  that  bail  in  a  criminal  case 
facts,  the  taking  thereof  would  be  is  not  liable  unless  the  accused  is  in- 
unauthorized,  so  that  the  same  fails  dieted  for  the  offense  charged,  see 
to  be  binding  under  the  statute,  is  People  v.  Sloper,  1  Idaho,  158.  And 
also  held  void  as  a  common-law  ob-  in  Jones  w  State,  11  Tex.  App.  412,  it 
ligation.  Dickenson  v.  State,  30  Neb.  is  held  that  the  sureties  on  an  appear- 
73.  ance  bond  are  discharged  when  there 

2  State  V.  Swope,  73  Mo.  399.  has  been  no  presentment  of  an  in- 

3  State  u  Cunningham,  10  La.  Ann.  dictment,  or  information  against 
393.  And  to  precisely  similar  effect,  their  principal  at  the  first  term  of  the 
see  Hortsell  v.  State,  45  Ark.  59 ;  court  after  the  execution  of  the  bond. 
State  V.  George  Tennant,  30  La.  Ann.  And  to  same  effect  see,  also,  State  v. 
853.  And,  on  the  other  hand,  it  has  Doane,  30  La.  Ann.  1194.  To  the 
been  held  that  a  recognizance  given  effect,  however,  that  the  sureties  are 
to  answer  for  the  crime  of  adultery  liable  even  though  no  indictment  is 
was  forfeited  if  the  principal  without  found  against  their  principal  for  the 
leave  fled,  although  he  was  in  fact  offense  charged,  see  Walker  &  Hub- 
indicted,  not  for  adulteiy,  but  for  bard  u  Commonwealth,  79  Ky.  293 ; 
lewd    and   lascivious    cohabitation.  State  v.  MiUsaps,  69  Mo.  359. 

'State  V.  Frith,  14  La.  (Cui-ry),  191. 
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tion  so  as  to  claim  $1,200  instead  of  $600,  but  no  other  change 
was  made.  The  plaintiff  recovered  $1,200.  Ildcl,  the  bail  was 
liable  to  the  extent  of  his  bond,  on  the  ground  that  increasing 
the  ad  damnum  was  a  statutory  right  which  the  plaintiff  had, 
to  which  the  bail  must  be  presumed  to  have  consented.' 
"Where,  after  bail  in  a  civil  suit  had  become  liable,  the  declara- 
tion was  amended  so  as  to  embrace  a  new  demand,  but  judg- 
ment was  rendered  on  the  original  demand  only,  it  was  held 
that  the  bail  was  only  liable  to  the  extent  of  the  original  de- 
mand, was  not  injured  by  the  amendment,  and  was  therefore 
not  discharged.^  But  where,  after  bail  in  a  civil  suit  had  been 
given,  the  ad  damnum  was  increased  on  motion  of  the  plaint- 
iff and  by  leave  of  the  court,  it  was  held  that  the  bail  was  dis- 
charged, on  the  ground  that  this  was  a  material  alteration  of 
the  contract  of  the  bail.'  In  an  old  case  the  principal  in  a  civil 
suit  was  arrested  in  one  county  on  an  original  writ  laid  in  that 
county.  Judgment  was  had  against  the  principal  in  another 
county.  Held,  the  bail  was  not  liable.*  An  action  of  debt 
was  commenced  and  the  defendant  held  to  bail.  The  action 
was  afterwards  changed  from  debt  to  case,  and  it  was  held  the 
bail  was  thereby  discharged.  The  court  said :  "  The  bail  can 
be  made  liable  in  no  other  manner  than  they  have  stipulated 
by  their  bond.  In  this  case  it  is  conditioned  to  be  void  if  the 
principal  appears  to  answer  to  an  action  of  debt  Avhich  the 
plaintiff  hath  instituted  against  him ;  but  a  different  action 
from  this  is  afterwards  prosecuted,  consequently  the  condition 
of  the  bond  is  not  broken."  ^ 

§  506.  Bail  may  defend  suit  against  principal  —  Approval 
of  bond  need  not  be  indorsed  thereon  —  Pardon  of  princi- 
pal —  Other  cases. —  Bail  in  a  civil  case  will  be  permitted  to 
defend  the  suit  against  his  principal  upon  terms  which  are 

1  New  Haven  Bank  v.  Miles,  5  Conn,  to  declaration,  see  Taylor  v.  Wilkin- 

£87.    To  the  effect  that  a  magistrate  son,  1  Nevile  &  Perry,  629. 

before  whom  a  recognizance  is  taken  ^Langley  v.  Adams,  40  Me.   125. 

may,  by  leave  of  court,  amend  the  And  in  Ruggles  v.  Berry,  76  Me.  262, 

one  returned,  or  make  out  a  new  one,  it  was  held  that  an  amendment  in- 

so  as  to  set  out  more  accurately  the  creasing  the  ad  damnum  discharged 

contract  of  baU,  see  Wright  v.  Blunt,  the  bail  taken  on  mesne  process. 

74  Me.  92.  *  Yates  v.  Plaxton,  3  Levinz,  235. 

2Seeley  v.   Brown,   14   Pick.   177.  5  Ryan  v.  Bradley,  Taylor,  Law  & 

Holding  that  bail  in  a  civil  suit  is  Eq.  (N.  C.)  77 ;  Waples  v.  Derrickson, 

not  liable  for  costs  of  counts  added  1  Harr.  (Del.)  134 
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equitable."  Where  a  statute  provides  that  a  bail,  bond  shall 
be  accepted  or  approved  by  a  certain  person,  such  acceptance 
or  approval  is  a  mental  operation,  and  need  not  be  in  writing, 
nor  indorsed  on  the  bond.^  The  pardon  of  the  principal  in  a 
criminal  case  before  conviction  is  a  discharge  of  his  bail  if  such 
pardon  is  accepted  by  him,  otherwise  not.'  "Where,  upon  the 
return  of  non  est  inventus,  on  a  oa.  sa.  against  the  principal, 
the  bail  gave  a  note  for  the  amount  of  the  judgment,  which 
was  afterwards  reversed  on  a  writ  of  error,  it  was  held  that 
as  the  bail  was  not  fixed,  and  the  judgment  was  reversed, 
there  was  a  failure  of  the  consideration  of  the  note,  and  the 
bail  was  not  liable  thereon.*  A  party  convicted  of  crime  gave 
bail  for  his  appearance,  in  order  to  take  his  case  to  the  supreme 
court,  where  the  judgment  was  reversed,  the  case  remanded, 
sjn.&.  d,  nolle  prosequi  entered  therein.  i?eM,  the  bail  was  not 
liable  for  the  appearance  of  the  principal  to  answer  a  subse- 
quent indictment  in  the  same  matter.^  Bail  in  a  civil  suit 
against  two  defendants  is  not  liable  where  a  judgment  is 
entered  by  agreement  agaijist  only  one  of  the  defendants.^ 
A  recognizance  providing  for  the  appearance  of  the  accused 
before  the  "  circuit  court,"  when  there  is  no  circuit  court,  but 
a  "  district  court,"  has  been  held  not  to  create  any  liability 
against  the  bail,  and  cannot  be  enforced.' 

§  507.  Bail  in  civil  case  not  discharged  by  issuing  of  fi.  fa. 
first  against  principal — ^  Other  cases  concerning  ca.  sa.— 
Bail  in  a  civil  suit  is  not  discharged  by  the  plaintiif  taking  out 
afi.fa.  previous  to  issuing  a  ca.  sa.  With  reference  to  this  it 
has  been  said :  "  What  objection  can  there  be  to  the  plaintiff's 
proceeding  in  the  first  instance  against  the  property  of  the 
defendant?  If  the  bail  are  made  to  pay  the  debt  of  the  prin- 
cipal they  may  resort  to  the  property  of  their  principal,  and 
is  it  not  to  their  advantage  that  this  should  be  done  in  the 

1  Bonsai  ■;;.  Harker,  2  Har.  (Del.)  ing  that  the  ball  in  a  civil  suit  is  dis- 
327;  Guthrie  v.  Morrison,  1  Har.  charged  if  judgment  in  the  court 
(Del.)  368.  below  is  rendered  in  favor  of  the 

2  The  State  u  Wright,  87  Iowa,  522;  principal,  even  though  it  is  reversed 
People  V.  Penniman,  37  Cal.  271.  in  the  supreme  court,  see  Butler  v. 

3  Gmbb  V.  BuUock,  44  Ga.  379.  Bissel,  1  Eoot  (Conn.),  102. 

*  Tappen  v.  Van  Wagenen,  8  Johns.  »  Commonwealth  v.  Clay,  9  Phila. 
465.  (Pa.)  121. 

6  Lamp  V.  Smith,  56  Ga.  589.  Hold-        '  Sherman  v.  The  State,  4  Kan.  570. 
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first  instance?  .  .  .  The  contract  is  not  altered  but  is  in 
fact  pursued,  for  the  bail  are  to  pay  on  the  failure  of  the  prin- 
cipal to  do  so.  This  certainly  implies  that  the  plaintiff  may 
endeavor  to  make  him  do  so  before  he  applies  to  the  securities, 
and  as  to  time,  there  cannot  be,  and  therefore  there  is  not, 
any  day  fixed  when  the  bail  are  to  be  called  on." '  If  the 
amount  indorsed  on  a  capias  ad  respondendum  does  not  con- 
form to  the  amount  sworn  to  be  due,  the  bail  will  be  discharged 
on  motion.^  But  where  the  items  indorsed  on  such  a  writ 
were,  after  the  bail  became  liable,  changed  by  order  of  the 
court,  but  the  aggregate  remained  the  same,  it  was  held  the 
bail  was  not  discharged.'  A  statute  provided  that  the  bail  in 
a  civil  case  should  not  be  liable  until  a  ca.  sa.  had  been  issued 
on  final  judgment  against  the  principal  and  returned  not  found. 
Held,  the  sheriff  could  not,  by  a  return  of  the  execution  non 
est  inventus  before  the  return  day,  charge  the  bail  before  that 
period.  The  execution,  in  order  to  charge  the  bail,  must  re- 
main in  the  sheriff's  hands  till  the  return  day.*  A  statute  pro- 
vided that  bail  in  a  civil  case  should  surrender  his  principal 
within  ten  days  after  judgment.  A  judgment  was  recovered 
but  no  execution  was  taken  out,  nor  was  the  principal  surren- 
dered within  ten  days.  Afterwards  execution  was  taken  out, 
and  within  ten  days  from  that  time  the  principal  offered  to 
surrender  himself.  Held,  this  was  a  sufficient  compliance  with 
the  statute  to  discharge  the  bail.^ 

§  508.  What  the  recognizance  must  show^ — Authority  of 
officer  tali^ing  same  —  OlFense  need  not  he  technically  de- 
scribed.—  A  recognizance  taken  by  a  magistrate  in  a  criminal 
case  must  show  at  what  court  the  parties  thereto  are  to  ap- 
pear, and  the  court  to  which  the  recognizance  is  returnable 
must  have  jurisdiction  of  the  subject-matter.  It  must  also 
appear  that  the  offense  charged  was  committed  within  the 
jurisdiction  of  the  magistrate,  and  that  he  had  authority  to 

1  Ogier  V.  Higgins,  3  McCord,  Law  ^  Lichten  v.  Mott,  10  Ga.  138.  Hold- 
(S.  C),  8,  per  Coloock,  J. ;  Ay  cook  v.  ing  that  a  ecu  sa.  must  issue  against 
Leitner,  29  Ga.  197.  the  principal  before  bail  in  a  civil 

2  Jennings  v.  Sledge,  3  Kelly  (Ga.),  case  can  be  sued,  see  Holland  v. 
138.  Bouldin,  4  T.  B.  Mon.  (Ky.)  147. 

'Enos  V.  Aylesworth,  8  Ohio  St       s  Allen' w  Breslauer,  8  CaL  553. 
333. 
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tal^e  the  same.'  It  must  also  appear  that  the  officer  taking  the 
recognizance  complied  with  the  statute  in  exacting  it.^  And 
if  not  in  compliance  with  the  statute  it  must  be  in  such  form 
as  practically  effects  the  object  of  the  statute.'  It  must  suffi- 
ciently appear  from  the  recognizance  that  the  officer  or  court 
had  the  proper  legal  authority  and  jurisdiction  to  take  the 
same,  and  if  it  can  be  shown  that  the  court  or  officer  was  act- 
ing outside  of  its  authority  the  bond  is  void  as  to  both  prin- 
cipal and  surety,  and  no  recovery  can  be  had  thereon.*  The 
act  of  a  commissioner  of  bail,  in  including  in  the  condition  of 
a  recognizance  more  than  the  order  of  court  required,  was 
held  to  be  void  —  the  part  added  by  the  commissioner  being 
merely  surplusage."  The  recognizance  need  not  set  out  the 
offense  charged  with  technical  accuracy ;  it  is  sufficient  if  the 
offense  is  described  in  the  language  of  the  statute.*  In  other 
Avords  the  bond  need  not  describe  the  offense  charged  with 
the  particularity  of  an  indictment.'  The  bond,  however, 
should  indicate  the  offense  with  which  the  principal  is  charged, 
else  it  has  been  held  unenforceable.* 

§  509.  Forfeiture  of  recognizance  —  Proceedings  on  — 
Defenses  in. —  An  action  on  a  forfeited  recognizance  may  be 
brought  in  the  name  either  of  the  people  or  the  county.'  It 
must,  however,  be  brought  in  the  county  in  which  the  for- 
feiture occurred,  without  reference  to  the  residence  of  the 
cognizors.'"    If  the  complaint  against  the  sureties  on  a  recog- 

1  Pike  V.  Neal,  73  Me.  513 ;  State  v.  State  v.  Tennant,  30  La,  Ann.  852  ; 
Howley,  73  Me.  553;  State  v.  Gil-  United  States  v.  Eldredge,  5  Utah, 
more,  81  Me.  405.  161. 

2  Deer  Lodge  Co.  v.  At,  3  Mont.  168.  '  State  v.  "Weideman,  30  Mo.  App. 

3  State  V.  Bright,  14  S.  C.  7.  647 ;  State  v.  Weaver,  18  Ala.  293. 

i  United  States  v.  Goldstein's  Sure-  «  People  v.  Gillman,  58  Hun  (N.  Y.), 

ties,  1  Dillon,  413 ;  Irwin  v.  State,  10  368 ;  Tillson  v.   State,  29  Kan.  453- 

Neb.  335 ;  Haney  v.  People,  13  Col.  In  State  v.  Nicol,  30  .La.  Ann.  628,  it 

345.  was  held  no  defense  to  the  sureties 

'  State  V.  Cobb,  71  Me.  198.    To  the  on  a  recognizance  that  there  was  no 

effect  that  where  there  are  super-  mention  in  the  bond  of  the  crime 

added  words  of    condition,  beyond  with    which     their     principal    was 

what  were  autliorized  by  the  court  or  charged,   nor  of    any    affidavit,   in- 

statute,  the  bond  is  void,  see  Durein  v.  formation    or   indictment    pending 

State,  38  Kan.  485,  following  Roberts  against  him. 

u  State,  34  Kan.  151.    See,  also,  Shut-  9  People  v.  De  Pelanconi,  63  CaL 

tleworth  v.  Levi,  13  Bush  (Ky.),  195.  409. 

estate    v.    Weaver,    18  Ala   393;  "> Smith   v.   Collins,  43  Kan.  259; 
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nizance,  though  informal,  and  in  the  form  of  an  information, 
yet  contains  facts  substantially  sufficient  to  constitute  a  cause 
of  action,  it  is  held  sufficient.'  In  a  proceeding  against  the 
sureties  on  a  recognizance  it  is  held  unnecessary  to  aver  and 
prove  that  an  indictment  was  ever  found  f  though  it  is  nec- 
essary to  show  that  a  regular  judgment  of  forfeiture  had  been 
rendered  prior  to  the  commencement  of  proceedings  upon  the 
recognizance,  and  that  the  principal  therein  had  been  regu- 
larly called  and  failed  to  appear.'  In  an  action  on  a  recog- 
nizance the  record  of  the  court  showing  the  default  therein  is 
held  admissible  in  evidence  to  prove  the  default,  and  binding 
on  the  sureties,  and  it  is  held  no  defense  that  the  recognizance 
was  not  shown  to  have  been  declared  forfeited  by  the  proper 
court  because  the  journal  was  not  signed  by  the  court.*  In 
soi.fa.  on  a  forfeited  recognizance  it  is  held  unnecessary  that 
the  writ  shall  embrace  the  principal  in  the  bond,'  though  the 
same  court  previously  held  it  error  to  take  judgment  by  de- 
fault against  the  sureties  on  a  forfeited  recognizance  and  not 
against  their  principal.^    A  judgment   cannot  be  rendered 


Littleton  v.  State,  46  Ark.  413.  In 
Kansas  under  statute  the  action  can 
be  commenced  only  after  the  ad- 
journment of  the  court  at  which  the 
forfeiture  is  taken.  Moorehead  v. 
State.  20  Kan.  636. 

1  State  V.  Eudowskey,  65  Ind.  089. 

2Kepley  v.  People,  123  111.  367. 
Though  in  State  i'.  Lockhart,  24  Ga. 
420,  it  is  held  that  the  principal  is  not 
bound  to  appear  before  indictment, 
and  that  there  ca,n  be  no  forfeiture 
of  the  bond  before  indictment. 

3  Brown  v.  People,  24  111.  App.  72. 

<  State  i\  Coppock,  79  Iowa,  482; 
Ainsworth  v.  Territory,  3  Wash.  Terr. 
370.  The  recognizance  of  record  and 
the  judgment  of  forfeiture  are  held 
competent  and  sufficient  evidence  to 
authorize  judgment  for  the  amount 
of  the  recognizance  in  an  action  of 
debt  thereon.  Kepley  v.  People,  123 
HI.  367.  In  Oregon,  under  the  code 
the  forfeiture  can  be  proved  only  by 
the  journal  of  the  court  in  which  the 


proceedings  on  the  indictment  were 
had.  Clifford  v.  Marsdon,  14  Oreg. 
426. 

■■i  Hutchings  v.  State,  24  Tex.  App. 
242.  And  in  Kansas  it  is  held  that 
an  action  may  be  maintained  against 
the  surety  on  a  recognizance  alone, 
and  without  joining  the  principal  as 
defendant  Swerdsfeger  v.  State,  31 
Kan.  475. 

6  Cowen  V.  State,  3  Tex.  App.  380. 
If  the  return  on  a  sci.  fa.  shows  that 
the  principal  and  all  the  sureties  on 
the  bond  except  one  could  not  be 
found,  it  is  held  not  error  to  dismiss 
as  to  those  not  found  and  take  judg- 
ment against  the  sureties  served. 
Marx  V.  State,  61  Miss.  478.  See,  on 
this  subject,  Stephenson  v.  State,  9 
Tex.  App.  459,  where  it  was  held  that 
final  judgment  against  one  of  the 
sureties  on  a  bail  bond  could  not  be 
rendered  unless  disposition  of  the 
case  as  to  the  other  sureties  thereon 
was  made  by  the  court. 
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against  a  surety  on  a  recognizance  for  costs  on]y,  and  against 
the  principal  for  the  penalty  and  costs.'  Where  a  bail  bond 
shows  upon  its  face  the  erasure  of  a  surety's  name  thereto, 
the  burden  is  upon  the  state  to  explain  the  erasure,  and  until 
such  explanation  the  bond  is  held  inadmissible  on  behalf  of 
the  state.-  A  surety's  defense  to  a  soi.  fa.  upon  a  forfeited 
recognizance  should  set  forth  the  grounds  of  defense  plainly, 
fully  and  distinctly,  and  should  not  deal  in  general  conclu- 
sions of  law.'  It  is  no  defense  ttat  the  writ  recites  that  the 
recognizance  was  taken  before  a  justice  while  the  recogni- 
zance purported  on  its  face  to  have  been  taken  before  a  pro- 
bate judge.*  And  it  is  no  defense  that  the  recognizance  was 
taken  on  Sunday.*  So  it  is  no  defense  that  the  mdictment 
was  defective,''  or  bad,'  or  that  the  criminal  charge  in  the  case 
in  which  the  bond  was  taken  was  not  sufficient.*  And  it  is  no 
defense  that  the  preliminary  hearing  was  continued  by  agree- 
ment several  times  without  his  consent.'  Where  a  declara- 
tion shows  that  there  were  three  sureties,  and  does  not  allege 
a  reason  why  the  third  was  not  joined  as  defendant,  held,  the 
non-joinder  may  be  taken  advantage  of  by  demurrer.'" 

§  510.  Bail  cannot  (luestioii  legality  of  proceedings  in 
wMcli  the  bond  was  taken,  nor  judgment  of  forfeiture  — ■ 
Cannot  question  indictment  —  Estoppel. —  The  sureties  to  a 
recognizance  cannot  gainsay  the  regularity  of  the  proceedings 
in  which  it  was  given."  The  bail  or  security  takes  the  fortunes 
of  his  principal,  and  is  bound  equally  with  him  by  the  judg- 
ment in  the  main  action,  and  he  can  no  more  go  behind  the 
judgment,  or  attack  it,  after  it  is  duly  entered,  than  can  the 
principal.'^  The  recital  in  a  bail  bond  that  the  defendant  was 
in  custody  when  it  was  executed  cannot  be  contradicted  by 
the  sureties.'^  Testimony  by  a  surety  to  contradict  facts  stated 

1  People  V.  McFarland,  9   Bradw.  7  Reeve  v.  The  State,  34  Ark.  610. 
(Ill  App.)  375.  8  Friedline  v.  The  State,  93  Ind.  366. 

2  Kiser  &  UUnian  v.  State,  13  Tex.  » State  v.  Benzion,  79  Iowa,  467. 
App.  201.  See,  however,  on  this  subject.  State 

3  Sasser  v.  McDaniel,  73  Ga.  547.  v.  Thompson,  63  Ind.  367. 

i  State  V.  McElhaney,  20  Mo.  App.  'o  State  v.  Chandler,  79  Me.  173. 

584  11  State  v.  Niool,  30  La.  Ann.  638. 

5  State  V.  Douglass,  69  Ind.  544.  12  Jackson  v.  Guilmartin,  61  Ga.  544. 

'  6  United  States  tt  Evans.  3  Fed.  Rep.  "  HortseU  w  State,  45  Ark.  59. 
147;  King  v.  State,  18  Neb.  375. 
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in  the  recoi'd  of  forfeiture  held  incompetent.'  A  defendant 
in  a  recognizance  who  waives  preliminary  examination  waives 
defects  in  the  complaint  upon  which  he  was  arrested,  and  his 
bail  cannot  make  objection  thereto  when  sued  on  their  bond.^ 
And  where  a  principal  executes  a  bond  for  appearance  in 
obedience  to  the  order  of  court,  and  does  not  at  the  time  ques- 
tion the  legality  of  the  order,  all  objections  thereto  are  con- 
sidered waived,  and  its  invalidity  cannot  be  subsequently  set 
up  by  his  sureties  when  sued  on  the  bond.'  Where  a  statute 
does  not  require  that  there  shall  be  more  than  one  surety  to 
a  recognizance,  a  surety  cannot  object  to  its  validity  because 
he  is  the  sole  surety  thereto.^  Any  disability  of  the  principal 
in  a  recognizance  which  is  known  to  the  bail  held  not  to  pre- 
vent the  bail  from  being  bound  thereby.'  A .  surety  on  a 
bastardy  bond,  conditioned  that  the  principal  therein  shall 
make  certain  payments  for  the  support  of  certain  named  chil- 
dren, is  held  not  estopped  from  disputing  the  validity  of  the 
recognizance  because  of  payments  made  thereon  by  another 
party.?  The  sureties  to  a  recognizance  are  held  estopped  from 
questioning  the  validity  of  the  indictment ; '  though  if  the  in- 
dictment was  not  legally  returned  into  court,  the  sureties  are 
held  not  estopped  from  showing  that  fact.^  And  it  is  held  no 
defense  to  the  sureties  on  a  recognizance  that  the  indictment 
was  altered  by  changing  the  date  of  the  commission  of  the 
offense  charged  therein.' 

§  511.  When  judgment  of  forfeiture  may  be  vacated. — 
Where,  after  judgment  has  been  entered  on  a  forfeited  recog- 
nizance, the  principal  surrendered  himself,  and  was  tried  and 
sentenced,  the  purpose  for  which  the  recognizance  was  given 

1  United  States  v.  Ambrose,  7  Fed.        5  Weldon  v.  Colquitt,  63  Ga.  449. 
Eep.  554.    In  Flynn  v.  The  State,  43        estate  v.  Bright,  14  S.  C.  7. 

Ark.  315,  it  is  held  that  an  indorse-  '^Lee  v.  State,  35  Tex.  App.  331; 

ment  of  forfeiture  on  a  bail  bond  by  Kepley  v.  People,  138  III.  367 ;  Sharps 

a  justice  is  not  conclusive  upon  the  v.  Smith,  59  Ga.  707.    See,  however, 

bail  that  the  forfeiture  was  properly  contra,  McDaniel  v.  Campbell,  78  Ga. 

taken.  188. 

2  United  States  v.  Eldredge,  5  Utah,  6  Brown  v.  State,  6  Tex.  App.  188. 
161.  9  Harris  v.  State,  54  Ind.  3 ;  Eubush 

3  Cunningham  v.  State,    116    Ind.  v.  State,  112  Ind.  107.    To  the  effect 
433.  that  a  surety  is  not  released  by  a  de- 

*  People  V.  Eace,  3  Bradw.  (lU.  App.)    struction  of  the  indictment,  see  Price 
563.  V.  State,  43  Ark.  178. 
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having  been  satisfied,  the  judgment  of  forfeiture  will  be  va- 
cated.' The  application  to  discharge  the  judgment  must  be 
supported  by  certified  copies  of  the  recognizance,  indictment, 
order  of  forfeiture,  and  record  of  acquittal  or  conviction,  as 
the  case  may  be.^  The  judgment  entered  on  a  forfeited  recog- 
nizance will  also  be  vacated  where,  after  the  forfeiture,  it  ap- 
pears the  surety  has  been  prevented  from  surrendering  his 
principal  because  of  his  death.'  Where,  after  a  recognizance 
had  been  forfeited,  the  principal  was  re-arrested,  and  gave 
bond  with  the  same  surety,  and  the  prosecution  was  aban- 
doned and  the  prisoner  discharged  by  consent,  held,  the  judg- 
ment on  the  forfeited  recognizance  should  be  vacated.^  But 
where  a  prisoner  who  had  forfeited  his  recognizance  and  was 
afterwards  surrendered  by  his  bail  entered  into  a  new^  recog- 
nizance, held,  that  the  judgment  upon  the  former  recognizance 
Avould  not  be  vacated  until  the  prisoner  appeared  and  took  his 
trial,  and  was  either  convicted  or  acquitted,  unless,  of  course, 
a  compliance  with  the  condition  of  the  new  recognizance  be- 
came impossible  by  the  act  of  G-od,  the  law,  or  the  obligee.'' 
A  judgment  on  a  forfeited  recognizance  will  not  be  vacated 
because  of  the  illness  of  the  surety  at  the  time  of  the  for- 
feiture.^ 

§  512.  When  failure  to  indict  principal  does  not  dis- 
charge  bail  —  Justification  of  bail  —  Other  cases  holding 
bail  liable. —  Bail  for  the  appearance  of  the  principal  at  the 
next  term  of  court  to  answer  an  indictment,  should  one  be 
found,  cannot  be  heard  to  say  that  their  principal  did  not  ap- 
pear because  no  indictment  was  found  against  him.  Nor  can 
the  bail  in  such  a  case  be  heard  on  any  question  touching  the 
indictment,  unless  they  produce  the  principal.'    It  has  been 

1  People  V.  Deery,  6  Daly  (N.  Y.  5  People  v.  Coman,  5  Daly  (N.  Y. 
Com.  Pleas),  493 ;  McArdle  v.  MoDan-  Com.  Pleas),  537 ;  People  v.  Haggerty, 
iel,  75  Ga.  370;  RusseU  v.  State,  45  5  Daly  (N.  Y.  Com.  Pleas),  533;  Peo- 
Ga.  9.  pie  v.   Carey,  5  Daly  (N.  Y.   Com. 

2  People  V.  Williams,  6  Daly  (N.  Y.  Pleas),  533 ;  People  v.  Fields,  6  Daly 
Com.  Pleas),  409 ;  and  see,  also,  Peo-  (N.  Y.  Com.  Pleas),  410. 

pie  V.  Gary  &  Masters,  6  Daly  (N.  Y.  6  People  v.  Meehan,  14  Daly  (N.  Y. 

Com.  Pleas),  408.  Com.  Pleas.),  833. 

s  People  V.  Missig,  7  Daly  (N.  Y.  '  State  u  Cocke,  37  Tex.  155 ;  Fleece 

Com.  Pleas),  23.  u  The  State,  35  Ind.   884;  State  v. 

*  People  V.  Abrahams,  6  Daly  (N.  Ehodius,  37  Tex.  165. 
Y.  Com.  Pleas),  120. 
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held  that  the  sureties  in  a  sheriff's  recognizance  cannot  show 
that  they  did  not  acknowledge  it,  for  that  would  be  to  con- 
tradict a  solemn  record.'  It  has  been  held  no  defense  to  bail 
in  a  criminal  case  that  the  principal,  by  reason  of  mob  vio- 
lence existing  in  the  county  before  and  at  the  time  he  should 
have  appeared,  and  the  fear  of  losing  his  life  by  violence,  had 
fled,  and  could  not  safely  have  remained  in  the  county.-  A 
bail  bond  which  gives  the  name  of  the  offense  for  which  the 
principal  is  held  sufficiently  complies  with  the  statutory  pro- 
vision of  "  briefly  stating  the  nature  of  the  offense."  The 
statutory  form  need  not  be  literally  followed.'  If  bail  in  a 
civil  suit  enter  into  a  recognizance  he  is  liable,  although  he  is 
expected  to  and  does  not  justify.*  To  a  suit  upon  a  recog- 
nizance for  the  appearance  of  a  party  charged  with  crime, 
the  bail  cannot  set  up  as  a  defense  the  fact  that  the  several 
amounts  for  which  they  justified  do  not  equal  double  the 
sum  at  which  the  bail  was  fixed  by  order  of  the  court.  The 
justification  is  no  part  of  their  contract.*  The  sheriff  having 
a  prisoner  in  charge,  and  having  authority  by  law  to  take 
bail,  did  so,  and  discharged  the  prisoner.  The  accused  ap- 
peared the  next  day,  and  the  sheriff  told  the  bail  that  he 
would  get  others  to  sign  the  bail  bond.  This  he  failed  to  do. 
Held,  the  bail  was  not  discharged.  The  authority  of  the  sher- 
iff ceased  when  he  took  the  bail  bond.' 

§  51 3.  Bail  entitled  to  indemnity. —  The  legal  obligations 
of  bail  in  a  criminal  case  are,  in  effect,  the  same  as  bail  in  a 
civil  action,  and  bail  in  a  criminal  case  may  recover  indemnity 
from  his  principal  the  same  as  bail  or  a  surety  in  a  civil  action. 
And  in  a  suit  against  the  principal  by  the  bail  for  indemnity, 
it  is  no  defense  for  the  principal  that  the  bail  did  not  appeal 
to  the  action  on  the  recognizance,  and  take  advantage  of  a 
technical  objection.  It  was  the  duty  of  the  principal  to  de- 
fend the  action.'     If  a  party  accused  of  crime,  in  order  to  in- 

1  McMicken  v.  Commonwealth,  58  similar  effect,  see  People  v.  Carpen- 
Pa  St.  313.  ter,  7  Cal.  403. 

2  Sugarman  v.  The  State,  38  Ark.  6  McCIure  v.  Smith,  56  Ga.  439. 
143.  "  Eeynolds  v.  Harral,  3  Strobhart, 

3  Stat«  V.  Birchim,  9  Nev.  95.  Law  (S.  C),  87.    In  United  States  v. 
iBramwell  v.  Farmer,  1  Taunton,    Eyder,  110  U.  S.  739,  it  is  held  that  if 

437.  the  recognizance  is  for  the  appear- 

5  People  V.  Shirley,  18  CaL  131.    To    ance  of  a  person  charged  with  com- 
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duce  another  to  become  his  bail,  gives  such  other  a  mortgage 
for  his  indemnity,  the  mortgage  will  be  valid  for  that  purpose. 
In  such  a  case  it  was  contended  that  it  was  contrary  to  public 
policy  to  "  allow  a  party  to  substitute  a  property  security  to 
enable  him  to  escape  an  offense.  The  court  said :  "  We  are 
not  prepared  to  sustain  this  doctrinBr  That  a  principal  should, 
in  case  of  default,  not  indemnify  his  bail  against  the  effects  of 
his  forfeiture  or  failure  to  attend  and  answer  for  the  crime, 
has  never  been  doubted  by  anybody,  and  no  authority  is 
offered  to  support  the  position."  '  It  has  been  held  that  the 
person  who  agrees  to  indemnify  bail  against  loss  by  reason  of 
his  becoming  such  must  be  notified  that  the  bail  has  been 
damnified,  before  he  can  sue  on  his  agreement.^ 

§  514.  Eifect  on  surety's  liability  where  principal  is  placed 
beyond  his  control  by  act  of  law  —  How  liability  affected 
when  principal  fails  to  attend  trial  because  of  fear  of  bodily 
harm — Quashing  indictment. —  The  removal  of  a  prisoner 
by  a  court  of  competent  jurisdiction  beyond  the  control  of  his 
bail,  thus  rendering  them  unable  to  produce  their  principal  at 
the  time  and  place  set  for  trial  as  provided  by  the  conditions 
of  their  bond,  is  held  to  be  a  good  defense  to  a  suit  thereon.' 
So  a  recognizance  cannot  legally  be  forfeited  against  a  surety 
thereon  for  the  appearance  of  a  defendant  when  the  defend- 
ant is  in  the  state  penitentiary.*  In  an  action  against  a  surety 
on  a  forfeited  recognizance,  held  no  defense  that  the  principal 
failed  to  appear  because  of  fear  that  certain  persons  would 
carry  out  threats  of  inflicting  great  bodily  harm  upon  him  or 
that  he  was  apprehensive  of  losing  his  life  through  mob  vio- 
lence.'   Where  an  indictment  is  quashed  upon  demurrer,  and 

mitting  a  criminal  offense  against  the  would  stand  between  him  and  the 

laws  of  the  United  States,  a  surety  state,  held  to  be  unlawful  and  against 

thereon   cannot   recover  indemnity  public!  poKcy.    Eatcliflfe  v.  Smith,  13 

from  his  principal  without  an  express  Bush  (Ky.),  173. 

contract  of  indemnity.  2  Reynolds  v.  Magness,  3  Ired.  Law 

1  Simpson  v.  Roberts,  35  Ga.  180,  (N.  C.)i  36. 

per  Lumpkin,  J.    But  an  agreement  3  Jji  re  James,  18  Fed.  Rep.  8E:3  (Cir. 

entered  into  between  the  principal  Ct.  W.  D.  Mo.). 

and  sm-ety  whereby  the  former  con-  4  Buffington  v.  Smith,  68  Ga.  341. 

veys  lands  absolutely  to  the  surety  in  5  Fleenor   v.  State,   58    Ind.    166 ; 

consideration  that  he  might  leave  the  Weddington  v.   Commonwealth,  79 

state  and  fail  to  answer  a   charge  Ky.  583.    But  if  the  proper  author- 

against   him,    and   that  the  surety  ities  were  applied  to  and  they  were 
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the  defendant  discharged,  it  is  held  that  the  bond  is  dis- 
charged, though  no  formal  entry  discharging  the  bail  has  been 
entered  of  record,  and  a  reversal  of  the  judgment  by  the  su- 
preme court  does  not  revive  it.' 

§  515.  Miscellaneous  cases  holding  bail  cliscliarged. — 
"Where  a  joint  judgment  was  recovered  against  three  persons,  „ 
and  a  ca.  sa.  was  issued  against  all,  but  by  direction  of  the 
creditor  was  not  executed  as  to  two  of  the  defendants,  and 
was  returned  non  est  inventus  as  to  the  third,  it  was  held  that 
the  bail  of  the  latter  was  not  liable.  The  creditor  must  hon- 
estly try  to  collect  the  money  from .  all  the  principals  before 
coming  on  the  bail  of  one.^  It  has  been  held'  that  before  bail 
in  a  criminal  case  can  be  made  liable,  the  record  must  show 
that  the  principal  was  called  and  did  not  appear.^  A  party 
indicted  for  crime  gave  bail  in  the  sum  of  $50,  which  was  less 
than  the  amount  required  by  the  court.  Afterwards  the 
sheriff,  without  the  knowledge  of  the  bail,  changed  the  pen- 
alty of  the  obligation  to  $100.  Upon  being  informed  of  this 
alteration,  the  bail  assented  thereto,  but  there  was  no  new 
delivery  of  the  obligation.  Held,  the  bail  was  discharged. 
When  the  obligation  was  altered  it  became  absolutely  void, 
and  a  parol  assent  to  the  change  without  a  new  delivery  did 
not  revivify  it.* 

,  unable  or  unwilling  to  extend  to  the  connives  at  the  escape  of  the  debtor 
accused  the  necessary  protection  to  from  prison,  he  cannot  recover 
enable  him  to  appear,  see,  as  to  against  the  surety  in  the  prison- 
surety's  liability,  "Weddington  v.  bounds  bonds.  Conant  v.  Patterson, 
Commonwealth,  79  Ky.  592.  7  Vt.  163.    Holding  that  if  theplaint- 

1  State  V.  Glenn,  40  Ark.  332 ;  Mc-  iS's  attorney  agrees  to  discharge  bail 
Kensie  v.  Mo.  Pac.  R'y  Co.,  24  Mo.  in  a  civil  suit  the  bail  will  be  dis- 
App.  393.  charged,    see   Hughes    v.    HoUings- 

2  Trice  v.  Tunentine,  5  Ired.  Law  worth,  1  Murphy  (N.  C),  146.  As  to 
(N.  C),  286.  Of  course,  if  the  princi-  liability  of  surety  on  prison-bounds 
pal  is  discharged  by  due  process  of  bond  when  prison  limits  have  been 
law,  his  bail  will  be  discharged,  enlarged,  see  Guion  v.  Ford,  13  Eob. 
Shields  v.  Smith,  78  Ind.  425.  (La.)  123.    Holding  that  the  surety  in 

3  Park  V.  The  State,  4  Ga.  329.  a   prison-bounds    bond  cannot  sur- 
^  Sana   v.  The    People,  3  Gil.  (111.)    render  his  princiisal  to  close  confine- 

337.  Holding  that  an  afiSdavit  to  ment,  see  Ex  parte  Badgley,  7  Cowen, 
hold  to  bail  in  a  civil  case  must  be  472.  Holding  that  measure  of  dam- 
positive  as  to  the  amount  due,  see  ages  for  not  surrendering  principal 
Penrice  v.  Orothwaite,  11  Martin  in  a  civil  suit  is  the  full  amount  of 
(La),  O.  S.  537.    Where  the  creditor  the  debt,  even  though  the  jffincipal 
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§  516.  Miscellaneous  cases  holding  bail  liable. —  Two  de- 
fendants, having  been  arrested  in  a  civil  suit,  gave  bail  for 
their  appearance.  Subsequently  judgment  was  recovered 
against  both  defendants,  and  a  ca.  m.  was  issued,  upon  which 
one  of  them  was  arrested  and  the  other  not.  Held,  the  arrest 
of  the  one  did  not  satisfy  the  judgment  against  the  other  nor 
discharge  the  hail.'  A  statute  required  that  in  criminal  re- 
cognizances there  should  be  two  sureties.  A  single  surety 
signed  such  a  recognizance,  and  jt  was  held  that  he  was  bound. 
The  law  was  not  intended  for  the  benefit  of  sureties,  but  of 
the  state ;  and  while  the  state  might  require  two  sureties,  it 
could  waive  its  rights  in  that  regard.^  A.  was  arrested  in  a 
suit  against  himself  and  B.  as  copartners,  and  gave  bail  to  ap- 
pear and  answer  and  abide  the  judgment  in  the  case.  Held, 
the  liability  of  the  bail  was  not  affected  by  a  discontinuance 
of  the  original  action  as  to  B.  The  court  said  there  was  noth- 
ing in  the  bond  which  limited  the  liability  to  a  joint  judgment. 
The  discontinuance  was  authorized  by  law.  No  claim  of  the 
bail  to  contribution  or  subrogation  was  affected,  and  he  Avas  in 
no  manner  injured.'    Sureties  on  an  appearance  bond  are  held 

was  insolvent,  see  Hall  u  White,  37  breach  of  the  bond,  see  Randolph  v. 

Conn.  488.    Holding  that  a  party  who  Simon,  39  Kan.  406.  Holding  that  an 

signs    a  bail  bond,  in   the    body  of  appearance  bond  binding  the  princi- 

which  his  name  is  not  mentioned,  is  pal  "  in  the  sum  of  one  hundred  and 

not  liable,  see  Adams  v.  Hodgepeth,    fifty  dollars,  and  the  sui-eties  in 

5  Jones'  Law  (N.  C),  337.    Holding  dollars,"  is  void  as  to  the  sureties,  see 

that   where   penalties    in    different  Townsend  v.  State,  7  Tex.  App.  74. 

prosecutions  are  united,  and  one  bond  For    other   cases   holding   bail  dis- 

taken  for  the  aggregate  amount,  the  charged,    under    peculiar     circum- 

bond  is  void,  and  the  sureties  thereon  stances,  see  Childers  v.  State,  25  Tex. 

are  not  liable,  see  Cooper  v.  Com-  App.   658;  Phipps  v.  State,  35  Tex. 

monwealth,  13  Bush  (Ky.),  654.  Hold-  App.  660 ;  State  v.  Posey,  79  Ala.  45 ; 

ing  that  appearance  of  the  principal  Willis  v.  Commonwealth,  85  Ky.  68 ; 

at  any  time  in  a  term  before  the  Beach  v.  Elliott,  44  Conn.  337. 

juries  are  discharged  is  a  perform-  i  Crouse  v.  Paddock,  8  Hun  (N.  Y.), 

ance  of  the  condition  of  the  bond,  see  630. 

Shannon    v.    Roosevelt,   17    Ga.   88.  ^  state  u  Benton,  48  N.  H.  551. 

Holding  that  failure  of  principal  to  '  Sanderson  v.  Stevens,  116  Mass. 

appear  in  a  case  of  mL^-demeanor  is  133.    See  the  same  with  reference  to 

not  a  breach  of  the  bond,  see  People  an  attachment,  Poole  u  Dyer,   133 

u  Budd,  57  Cal.  349.    Holding  that  Mass.   363.    Holding  that  changmg 

unintentional  going  outside  prison-  the  name  of  the  obligee  in  a  bail  bond 

bounds,  and  immediately  returning  does  not  discharge  the  baU  under  cer- 

when    informed    correctly,   not   a  tain  special  circumstances,  see  Hale 
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not  discharged  because  of  the  sheriff's  failure  to  arrest  the  ac- 
cused immediately  upon  his  conviction  and  sentence,  when  the 
sheriff's  delay  was  in  obedience  to  instructions  from  the  pros- 
ecuting attorney.'  "When  two  bonds  were  given  by  a  defend- 
ant to  appear  to  answer  two  charges,  and  he  failed  to  do  so,  it 
was  held  no  defense  to  the  sureties  that  their  principal  could 
have  been  convicted  upon  but  one  of  the  charges,  or  that  judg- 
ment had  alread}'-  been  obtained  upon  one  of  the  bonds.^ 


V.  Russ,  1  GreenL  (Me.)  334.  Holding 
that  one  cognizor  cannot  object  that 
another  is  not  liable,  nor  that  the  suit 
against  him  has  not  been  disposed  of, 
see  Mussulman  v.  The  People,  15  111. 
51.  Holding  that  the  surety  in  a  poor 
debtor's  bond  is  not  excused  because 
the  principal  has  been  discharged  as 
a  bankrupt,  see  Goodwin  v.  Stark,  15 
N.  H.  218.  The  obligation  by  a  third 
person  given  to  bail  to  secure  the  ap- 
pearance of  the  principal  is  valid. 
Harp  V.  Osgood,  2  Hill  (N.  Y.),  210. 
Holding  that  where  a  statute  pro- 
vides the  manner  in  which  bail  may 
be  dischai-ged,  all  the  provisions  of 
the  statute  must  be  complied  with, 
see  Cleveland  v.  Skinner,  56  111.  500. 
Holding  that  an  officer  who  has  taken 
insufficient  bail  may  be  at  once  sued 
therefor  without  any  previous  pro- 
ceeding against  the  bail,  see  Eayner 
V.  Ben,  15  Mass.  377.  Where,  during 
the  pendency  of  a  civil  action,  the 
creditor  released  the  bail  therein  from 
"all  actions,  duties  and  demands,"  it 
47 


was  held  that  this  did  not  discharge 
the  bail  if  judgment  was  subsequently 
recovered  in  the  suit  against  the  prin- 
cipal. Hoe's  Case,  5  Coke,  70&.  Hold- 
ing that  a  surety  to  a  I'ecognizance  is 
iable  if  he  sign  it  when  it  is  incom- 
plete, see  Madden  v.  State,  35  Kan. 
14G;  Brown  u  Colquitt,  73  Ga  59. 
Holding  that  when  the  principal  ap- 
pears and  remains  during  the  term, 
and  is  not  called  on  to  surrender  himi- 
self,  the  sureties  continue  hable,  see 
State  V.  Stewart,  74  Iowa,  336.  For 
other  miscellaneous  cases  holding  bail 
liable,  see  Rooksby  v.  The  State,  92 
Ind.  71 ;  Brewster  v.  Cowen,  55  Conn. 
152 ;  State  v.  Spear,  54  Vt.  503 ;  United 
States  V.  Winstead,  12  Fed.  Rep.  50. 

1  State  V.  Stewart,  74  Iowa,  336. 

2  United  States  v.  Eldredge,  5  Utah, 
189.  Holding  that  a  judgment  against 
the  principal  and  one  surety  on  a 
recognizance  and  silent  as  to  the  other 
surety  therein  is  erroneous,  see  Smith 
V.  State,  13  Neb.  809. 
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Liability  of  surety  on  official 
bond  required  by  statute 
when  statute  not  strictly  com- 
plied with §  517 

Approval  of  official  bonds  as 
affecting  sureties  thereon      .     518 

Liability  of  surety  when  official 
bond  contains  provisions  in 
excess  of  statutory  require- 
ments        519 

Surety  on  voluntary  bond  of 
officer  liable 520 

Sureties  of  an  officer  de  facto 
liable  for  his  acts    ....     531 

Liability  of  surety  of  treasurer 
where  money  deposited  with 
him  was  illegally  obtained     .     533 

Liability  of  surety  of  tax  col- 
lector, etc 523 

Liability  of  surety  on  tax  col- 
lector's bond  continued     .     .     534 

Surety  of  sheriff  liable  for 
money  collected  by  him,  even 
though  judgment  and  execu- 
tion irregular 535 

When  surety  not  liable  for  de- 
fault of  principal  occurring 
before  execution  of  surety's 
obligation 526 

When  an  official  bond  takes  ef- 
fect      537 

Surety  of  officer  not  liable  for 
money  received  by  principal 
out  of  the  line  of  his  duties   .     528 

Same  continued 529 

Cases  holding  surety  on  official 
bond  Uable  for  particular  acts 
of  principal 530 

Liability  of  surety  of  clerk  of 
court 531 


Liability  of  surety  of  clerk  of 
court  continued      ....  §  533 

Surety  on  official  bond  not  lia- 
ble for  services  rendered  offi- 
cer by  individual     ....     533 

Surety  of  treasurer  liable  for  in- 
terest on  public  money  re- 
ceived by  him 584 

Whether  surety  of  officer  liable 
for  penalty  incurred  by  officer    535 

Surety  on  official  bond  dis- 
charged if  injured  by  act  of 
obligee 536 

When  sm^ety  of  sheriff  liable 
for  acts  done  by  him  after  ter- 
mination of  liis  office  .     .     .     537 

Cases  holding  surety  of  officer 
liable  for  his  acts  after  expi- 
ration of  his  official  term,  etc.    538 

Cases  holding  surety  on  official 
bond  not  liable  for  acts  of 
officer  after  expiration  of  his 
term 539 

When  surety  on  old  bond  of  of- 
ficer discharged  if,  under  re- 
quirement of  statute,  he  gives 
new  bond 540 

Liability  of  surety  on  second 
bond  for  same  term  of  offi- 
cer        541 

Liability  of  sureties  on  different 
bonds  of  same  officer  for  same 
term 543 

When  officer  holds  for  several 
terms,  surety  during  time 
when  default  occurs  liable     .     543 

When  bill  of  discovery  to  ascer- 
tain time  of  defalcation  may 
be  brought  against  principal 
and  different  sets  of  sureties.    644 


SURETIES   ON   OFFICIAL   BONDS. 


739 


When  surety  on  bond  for  sec- 
ond term  of  officer  liable  for 
money  received  by  him  dur- 
ing first  term §  545 

When  surety  for  last  term  of 
officer  liable  for  previous  de- 
falcation. Presumptions,  evi- 
dence, etc 546 

liability  of  surety  v?hen  princi- 
pal pays  defalcation  of  one 
term  with  money  received 
during  another  term    .     .     .     547 

When  sureties  of  officer  liable 
for  duties  af tervrards  imposed 
upon  him,  change  of  duties, 
etc. .     548 

Same  continued 549 

Liability  of  surety  on  official 
bond  determined  by  reference 
to  the  law  in  contemplation 
when  he  signed      ....     550 

Same  continued  —  Statute  in 
force  at  the  time  surety  signed 
forms  part  of  his  contract     .     551 

When  surety  liable  although 
tenure  of  office  or  mode  of  ap- 
pointment of  officer  changed    553 

Discharge  of  surety  by  change 
in.emoluments  of  officer,  etc.    553 

When  general  bond  of  officer 
covers  special  fund  collected 
or  received  by  him       .     .     .     554 

Laches  cannot  be  imputed  to  the 
state  —  Sureties  of  one  officer 
not  discharged  by  negligence 
of  other  officers      ....     555 

Surety  of  officer  not  discharged 
by  violation  of  statutes  en- 
acted for  the  benefit  of  the 
government 556 

Surety  of  one  officer  not  dis- 
charged by  unauthorized  act 
of  another  officer    ....     557 

Surety  of  government  officer 
liable  for  money  stolen  from 
or  otherwise  lost  by  him  .     .     558 

Miscellaneous  cases  concerning 
sureties  on  official  bonds  .     .     559 

Liability  of  surety  of  bank  clerk 
or  cashier 560 


Liability  of  surety  on  bond  of 
bank  clerk  or  cashier  con- 
tinued       §  561 

Liability  of  sureties  of  justice 
of  the  peace 563 

When  sureties  on  official  bond 
of  justice  liable  for  money  re- 
ceived by  him 563 

How  surety  on  official  bond  of 
justice  affected  by  his  death    564 

Surety  of  sheriff  or  constable 
liable  only  for  his  acts  within 
the  scope  of  his  authority  or 
duty 565 

Liability  of  surety  of  sheriff  or 
constable  for  his  act  in  seizing 
property 566 

Measure  of  damages  for  breach 
of  duty  of  sheriff  wjth  refer- 
ence to  process,  etc.     .     .     .     567 

Liability  of  surety  on  sheriff's 
official  bond  to  surety  for 
debt  who  is  injured  by  sher- 
iff's acts   568 

Action  against  sureties  on  sher- 
iff's or  constable's  official  bond    569 

Miscellaneous  cases  as  to  liabil- 
ity of  sureties  on  official  bonds 
of  sheriff  or  constable  .     .     .     570 

Same  continued 571 

Liability  of  sureties  on  deputy 
officers'  bonds,  and  herein  of 
deputy-sheriffs,  treasurers  and 
jailors  —  Other  officers      .     .     573 

Whether  joint  guardians  or  ad- 
ministrators are  sureties  for 
each  other,  etc 573 

Action  against  sm-ety  on  guard- 
ian's bond 574 

Discharge  of  surety  of  guard- 
ian by  order  of  court,  etc.       .     575 

Liability  of  surety  of  guard- 
ian —  Miscellaneous  cases      ,     576 

Miscellaneous  cases  concerning 
liability  of  sureties  on  bonds 
of  guardian  continued     .     .     577 

When  surety  of  executor  or  ad- 
ministrator not  liable  till  dev- 
astavit established  by  suit 
against  priacipal    ....    578 
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Cases  holding  surety  of  exec- 
utor or  administrator  liable 
without  devastavit  being  first 
established  by  suit  against 
principal §  579 

When  surety  of  executor  or  ad- 
ministrator concluded  by  set- 
tlement by  or  judgment 
against  principal     ....     580 

Liability  of  surety  on  first  and 
second  bonds  of  executor  or 
administrator 581 

Liability  and  rights  of  surety 
of  two  executors  or  adminis- 
trators when  one  dies  or 
ceases  to  act  ....     583 

Surety  of  administrator  not  lia- 
ble for  rents  or  proceeds  of 
sale  of  real  estate    .     .     ".     .     583 

Sureties  of  administrator  only 
liable  for  his  oflicial  conduct.    584 

Miscellaneous  cases  holding 
surety  of  executor  or  admin- 
trator  liable 585 

Miscellaneous  cases  holding 
surety  of  executor  or  admin- 
istrator not  liable    ....     586 

Eights  of  surety  on  adminis- 
trator's bond  to  be  released 
upon  application  —  Action 
against  —  Defenses  —  Miscel- 
laneous cases 587 

Statute  of  limitations  as  affect- 
ing sureties  on  official  bonds.    588 

Whether  demand  necessary  to 
charge  surety  on  official  bond    589 

Proceedings  on  official  bond  — 
Pleading  —  Judgment.     .     .     590 

Liability  of  sureties  on  bonds  of 
ex  officio  officers     ....     591' 


Liability  of  sureties  on  bonds  of 
receivers §592 

Liability  of  sureties  on'bonds  of 
assignees ,.,....     593 

Liability  of  sureties  on  bonds  of 
county  recorder  and  register 
of  deeds  —  Notary  public  .     .     594 

Sureties  on  internal  revenue  and 
customs  collectors'  bonds  — 
United  States  marshals',  post- 
masters', and  mail  contractors' 
bonds  —  Receivers  of  public 
moneys 595 

Sureties  on  bonds  of  township 
officers — Treasurers,  trustees, 
commissioners,  etc.       .     .     .     596 

Miscellaneous  cases  concerning 
liability  of  sureties  on  state, 
city  and  county  treasurers' 
bonds,  and  treasurers  of 
school  districts 597 

Liability  of  surety  on  bord  of 
bank  designated  as  state  de- 
pository     598 

Sureties  on  indemnifying 
bonds  —  Miscellaneous  cases  .     599 

Liability  of  sureties  on  bonds 
of  prosecuting  attorney  and 
county  sui-veyor — Other  offi- 
cers    .     . 600 

Liability  of  sureties  on  bonds  of 
contractors 601 

Miscellaneous  cases  concerning 
liability  of  sureties  on  bonds 
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§  517.  Liability  of  surety  on  official  bond  required  by 
statute  when  statute  not  strictly  complied  with.—  The  lia- 
bility of  sureties  on  official  bonds  is  a  subject  of  great  and 
growing  importance.  The  general  principles  elsewhere  dis- 
cussed in  this  work  are  of  course  applicable  to  such  sureties 
as  vrell  as  to  all  other  sureties.  In  this  chapter,  such  cases  as 
4o  Qot,  appi-opriately  come  under  othpr  subdiTisions  of  this 
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work,  and  as  concern  sureties  on  official  bonds,  will  be  noticed. 
In  a  majority  of  instances  official  bonds  are  given  in  pursu- 
ance of  some  statutory  requirement.  An  official  bond  which 
is  in  substance  and  legal  effect  the  same  as  the  form  prescribed 
by  statute,  but  is  not  in  the  same  words,  is  a  statutory  bond.^ 
But  in  order  that  a  bond  required  by  statute  may  be  valid 
and  bind  the  sureties,  it  must  be  under  seal,  for  otherwise  it 
is  not  a  bond.-  Where  a  statute  provides  that  a  bond  with 
two  sureties  shall  be  given  by  an  officer,  such  provision  is 
merely  directory,  and  a  bond  signed  by  one  surety  only  will 
bind  such  surety.'  A  defect  in  the  approval  of  an  official 
bond  cannot  be  set  up  by  the  sureties  therein  as  a  defense. 
The  object  of  requiring  the  approval  is  to  insure  greater  se- 
curity to  the  public,  and  the  sureties  cannot  object  that  their 
bond  was  accepted  without  proper  examination  into  its  suffi- 
ciency by  the  officers  of  the  law.*  The  failure  of  the  justices 
of  the  orphans'  court  to  attest  a  sheriff's  bond,  as  required  by 
law,  is  no  objection  to  its  validity.  The  attestation  was  not 
required  for  the  beneiit  of  the  sheriff  or  his  sureties,  and 
formed  no  part  of  the  inducement  for  them  to  enter  into  the 
contract.'*     A  statutory  provision  requiring  a  limitation  of 

'  McCraoken  v.  Todd,  1  Kan.  148.  must  be  "  for  such  sum  and  with  such 

See,  also,  State  v.  O'Gorman,  75  Mo.  sureties  as  the  judge  approves,"  a 

370 ;    Newton  v.  Cox,   76  Mo.  353 ;  bond  filed  with  only  one  surety  was 

Central   Mills    Co.    v.  Stewart,    133  not  such  a  bond  as  the  law  contem- 

Mass.  461.  plated.     Bartlett,  Appellant,  83  Me. 

estate  V.  Thompson,  49  Mo.  188.  310.    See,   on  this  subject,  Mayo  v. 
And,  to  similar  effect,  see  Town  of  '  Renfroe  &  Wilson,  66  Ga.  408 ;  Pro- 

Barnet  v.  Abbott,  53  Vt.  130.    But  seek  v.  State,  38  Ohio  St.  606. 

see,  however,  Holmes    v.   State,   17  « People  v.  Edwards,   9  Cal.   386; 

Neb.  73.    It  has  been  held  a  good  de-  McCracken   v.  Todd,   1    Kani    148 ; 

fense  to  a  surety  in  an  ofiacial  bond  State  v.  Hampton,  14  La.  Ann.  736 ; 

that  the  same  was  not  sealed.     Will-  Boone  Co.  v.  Jones,  54  Iowa,   699 ; 

lams  V.  State,  35  Fla.  734 ;    State  v.  Town  of  Ashkum  v.  Lake,  13  Bradw. 

Humbird,  54  Md.  337.    To  contrary  (111.  App.)  25 ;  Trustees  of  Schools  v. 

effect,  however,  see  County  of  Eed-  Sheik,  119  111  579 ;  Mowbray  v.  State, 

wood  V.  Tower,  28  Minn.  45.         '  88  Ind.  324. 

3  Sharp  V.  United  States,  4  Watts  » Young  v.  The   State,   7    Gill    & 

(Pa.),  21 ;  The  Justices  v.  Ennis,  5  Ga.  Johns.    (Md.)  253.      No    defense    to 

569 ;    Mears    ?'.    Commonwealth,    8  surety  that  no  formal  approval  was 

Watts  (Pa.),  333 ;  Casey  v.  Peebles,  13  indorsed  on  the  bond.    Thomas  v. 

Neb.   7.    But  see,  contra.  Cutler  v.  Hinkley,  19  Neb.  334.    Sureties  to  an 

Roberts,  7  Neb.  4.    Where,  by  statute,  official  bond  held  to  waive  defects  of 

it  was  provided  that  an  appeal  bond  form.    As  they  bind  themselves  so 
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time  within  which  official  bonds  shall  be  filed  is  held  to  be 
directory  merely.'  "Where  a  statute  directed  that  every  court 
in  appointing  a  guardian  should  require  a  separate  bond  for 
each  minor,  and  a  bond  was  given  and  accepted  securing  the 
estate  of  two  minors,  but  in  joint  form,  held  to  be  valid  and 
binding  on  the  sureties  though  not  taken  in  compliance  with 
the  statute.^ 

§  518.  Approval  of  official  bonds  as  affecting  sureties 
thereon. —  Officials  who  are  invested  with  authority  to  take 
and  approve  official  bonds  should  use  ordinary  care  and  pru- 
dence in  protecting  sureties  thereon,  and  when  the  facts  are 
such  as  to  put  the  officers  upon  inquiry  they  must  make  that 
inquiry.  Thus,  where  a  power  of  attorney  authorizing  the 
execution  of  an  official  bond  signed  by  a  number  of  sureties, 
but  with  several  names  of  persons  who  had  signed  it  erased, 
was  presented  to  a  judge,  it  was  held  that  it  was  his  duty  to 
investigate  the  matter  of  the  erasures  and  ascertain  whether 
or  not  they  were  made  with  the  knowledge  or  consent  of  the 
remaining  sureties.'  The  fact,  however,  that  a  board  of  county 
commissioners  knew,  when  they  accepted  an  officer's  bond, 
that  the  officer  had  been  chargeable  with  conversion  of  funds 
during  a  prior  term,  held  not  to  avoid  the  bond  as  to  the 
sureties.*  Where,  by  statute,  it  was  the  duty  of  a  justice  to 
approve  an  undertaking  before  allowing  an  appeal,  such  ap- 
proval was  held  to  be  an  affirmation  that  the  sureties  thereon 
were  qualified  and  sufficient  within  the  statute.^  The  fact 
that  an  officer,  whose  duty  it  was  to  approve  a  bond,  negli- 
gently violated  a  public  duty  in  approving  the  same,  was  held 
not  to  afford  a  remedy  to  a  surety  who  suffered  thereby."  The 
failure  of  the  proper  officers  to  approve  an  official  bond  held 
not  to  invalidate  the  bond  or  release  the  sureties  from  their 
liability  tliereon.' 

shall  tlipy  be  bound.    School  Direct-  'Bracken  Co.  Commr's  «.  Daum, 

ors  V.  Judice,  39  La.  Ann.  896.  80  Ky.  388. 

iCity  of  Chicago  v.  Gage,  95  111.  ^  County  of    Pine    u  Willard,  39 

593,     overru'ing     Gage    v.    City    of  Minn.  125. 

Chicago,    2  Bradw.   (111.   App.)    332  s  Jenkins  ?;.  Emery,  3  Wyo.  58. 

Cawley  v.  People,  95  111.  249.  6  Held  v.  Bagwell,  58  Iowa,  139. 

2  Ordinary  v.  Heishon,  42  N.  J.  Law,  '  People  v.  Huson,  78  Cal*l64. 
15. 
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§  519.  Liability  of  surety  when  official  bond  contains  pro- 
visions in  excess  of  statutory  reciuiremeuts. —  Where  a  stat- 
ute provides  that  an  official  bond  shall  be  given  in  a  certain 
penalty,  and  contains  certain  conditions,  if  the  principal  and 
surety  voluntarily  enter  into  a  bond  in  a  greater  penalty,  or 
which  contains  more  onerous  conditions,  the  bond  will  be  bind- 
ing, at  least  to  the  extent  of  the  statutory  requirements.  In 
such  case  the  conditions  in  excess  of  the  statutory  require- 
ments may  be  rejected  as  surplusage,  and  the  bond  sustained 
as  to  the  others.  But  if  a  bond  in  excess  of  the  statutory  re- 
quirement is  extorted  from  the  principal  as  a  condition  pre- 
cedent to  his  entering  upon  the  duties  of  his  office,  such  bond 
is  not  binding.^  If  the  penalty  of  an  official  bond  is  less  than 
provided  by  statute  in  such  case,  it  is  not  for  that  reason  in- 
valid.^   Where  a  state  treasurer  voluntarily  gave  an  official 


•United  States  v.  Mynderse,  11 
Blatch.  1 ;  Bomar  v.  Wilson,  1  Bailey, 
Law  (S.  C),  461 ;  Treasurers  v.  Bates, 
3  Bailey,  Law  (S.  C),  363 ;  Armstrong 
V.  United  States,  Peters'  Cir.  Ct.  46 ; 
M'Caraher  v.  Commonwealth,  5  Watts 
&  Serg.  (Pa.)  31 ;  Welsh  v.  Barrow,  9 
Rob.  (La.)  535;  Johnston  v.  Gwath- 
ney,  3  Bibb  (Ky.),  186;  Boswell  v. 
Lainhart,  3  La.  (Miller),  397.  See, 
also.  State  v.  Findley,  10  Ohio,  51. 
And  to  similar  effect  as  the  text,  see 
Graham  v.  State  ex  rel.  Board 
Com'rs,  etc.  66  Ind.  386.  Where  the 
condition  inserted  in  an  injunction 
bond  was  more  comprehensive  than 
the  condition  required  to  be  given  by 
order  of  the  judge  awarding  the  in- 
junction, it  was  held  that  the  bond 
was  valid.  State  v.  Purcell,  31 W.  Va. 
44.  And  it  is  held  no  defense  to  an 
action  on  a  bail  bond  that  the  condi- 
tions therein  are  more  onerous  than 
the  statute  permits.  Ainsworth  v. 
Territory,  3  Wash.  Terr.  370.  In  New 
York,  however,  it  was  held  that 
where  a  bail  bond  was  executed  in 
double  the  sum  required  by  the  order 
of  court  fixing  the  amount  of  bail 
the  bond  was  void.    Toles  v.  Adee,  91 


N.  Y.  333 ;  Cook  v.  Freudenthal,  80 
N.  Y.  303.  But  in  Adee  v.  Adee,  16 
Hun  (N.  Y.),  46,  it  was  held  that 
where  a  shei-iff  arrested  a  defendant 
under  an  order  of  arrest  requiring  a 
bond  for  $1,000  with  two  sureties, 
and  he  took  a  bond  in  the  penal  sum 
of  $2,000  with  only  one  surety,  the 
bond  was  valid  and  enforceable.  And 
see  Roberts  v.  State,  34  Kan.  151.  In 
this  case  the  court  directed  bail  to  be 
taken  in  the  penalty  of  $1,200.  The 
sheriff  required  and  accepted  bond  in 
the  sum  of  $1,350.  Held,  that  the 
bond  was  void. 

2  Grimes  v.  Butler,  1  Bibb  (Ky.), 
193.  See,  alfio,  English  v.  Dwyer, 
Law  Rep.  (Irish)  (13  Q.  B.,  C.  P.  and 
Ex.  Div.)  93.  And  it  is  no  defense  to 
the  sureties  to  a  bail  bond  that  the 
bond  is  void  because  it  was  taken  by 
the  slierifiE  in  a  sum  less  than  that 
fixed  by  the  justice.  Peters  v.  State, 
10  Tex.  App.  303.  To  similar  effect 
as  the  text,  that  a  bond  taken  for  a 
less  sum  is  valid  and  enforceable, 
and  that  the  statute  in  fixing  the 
amount  is  directory  merely,  see  Bev- 
eridge  v.  Chetlain,  1  Bradw.  (111.  App.) 
331. 
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bond  in  the  sum  of  $102,500  where  the  law  only  required  one 
in  the  sum  of  $100,000,  it  was  held  the  bond  was  valid  and 
the  sureties  liable,  although  the  court  said  it  would  have  been 
otherwise  if  the  authorities  had  demanded  a  bond  greater  in 
amount  than  that  required  by  law.  The  court  said:  "The 
fixing  of  the  amount  in  which  the  bond  shall  be  given  is  very 
clearly  for  the  protection  of  the  treasurer  —  to  guard  him 
against  the  requirement  of  excessive  security  —  but  there  is 
nothing  in  the  statute  in  anywise»prohibiting  him  from  giving, 
or  the  examiners  from  accepting,  a  greater,  should  the  treas- 
urer voluntarily  choose  to  offer  it.  .  .  .  If  the  fixing  of 
the  penalty  of  the  bond  be  for  the  benefit  of  the  treasurer,  he 
can  waive  it,  and  did  so  in  this  case  by  voluntarily  offering 
one  in  a  penalty  exceeding  that  required." '  Where  a  statute 
required  the  bond  of  a  clerk  of  a  United  States  court  to  be  con- 
ditioned "  to  faithfully  discharge  the  duties  of  his  office  and 
seasonably  record  the  decrees,  judgments,  and  determinations 
of  the  court,"  and  he  gave  bond  conditioned  "  to  faithfully  ac- 
count for  all  moneys  coming  into  his  possession  as  such  clerk," 
and  in  addition  thereto  that  "he  will  faithfully  account,  as 
required  by  law,  for  all  moneys  that  may  come  into  his  hands," 
held,  that  the  giving  of  the  bond  in  suit  did  not  enlarge  the 
obligation  of  the  bond  required  by  statute.^ 

§  520.  Surety  on  voluntary  bond  of  officer  liable. —  If  a 
person  occupying  official  position  voluntary  gives  a  bond  pro- 
viding against  loss  by  reason  of  his  acts  as  to  matters  con- 
cerning which  there  is  no  statutory  provision,  such  bond, 
although  not  a  statutory  bond,  is,  if  it  is  founded  on  a  suflB- 
cient  consideration,  and  is  not  prohibited  by  statute  nor  con- 
trary to  public  policy,  valid  and  binding  on  the  principal  and 
his  surety  as  a  voluntary  common-law  obligation.^  If  a  guard- 

1  State  V.  Rhoades,  6  Nev.  352,  per  183 ;  Farmers'  &  Mechanics'  Bank  v. 
Lewis,  C.J.  Holding  that  an  in  June-  Polk,  1  Del.  Ch.  167;  Bank  of  the 
tion  bond  which  contains  a  provision  Northern  Liberties  v.  Cresson,  13  Serg. 
not  required  by  statute,  but  which  &  Eawle  (Pa.),  306.  See,  also,  Slaw- 
the  chancellor  has  the  right  to  re-  son  v.  Ker,  29  La.  Ann.  295.  Contra, 
quire,  is  valid,  see  Jameson  v.  Kelly,  State  v.  Bai-tlett,  30  Miss.  624.  See, 
1  Bibb  (Ky.),  479.  however,  State  v.  Harney,  57  Miss. 

2  United  States  v.  Ambrose,  2  Fed.  863,  where  the  supreme  court,  while 
Eep.  552.  not  seemingly  intending  to  overrule 

3  United  States  v.  Mason,  2  Bond,  the  decision  in  State  v.  Bartlett,  infra. 
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ian,  without  being  required  so  to  do  by  order  of  court,  volun- 
tarily gives  a  bond  which  might  have  been  exacted  of  him  by 
order  of  court,  such  bond  is  good  as  a  voluntary  obligation.' 
"Where  the  bond  of  a  sheriff  is  filed  too  late  to  be  good  as  a 
statutory  bond,  it  is  good  at  common  law  against  him  and  his 
sureties.^  A  statute  provided  that  a  sheriff  should  give  a  bond 
in  such  sum,  not  less  than  $2,000  nor  more  than  $50,000,  as 
should  be  prescribed  by  the  probate  court,  and  that  the  bond 
should  be  approved  by  said  court.  Without  any  order  of  the 
court,  and  without  any  approval  by  it,  a  sheriff  and  his  sure- 
ties signed  an  official  bond  in  the  penalty  of  $10,000  and  de- 
posited it  for  record.  Held,  the  bond  was  valid  and  the  sureties 
liable  thereon.'  The  bond  of  a  deputy-sheriff  is  not  avoided 
hj  the  fact  that  the  county  court  did  not  enter  of  record  that 
he  was  a  man  of  honesty,  probity  and  good  demeanor  (which 
entry  was  required  by  law  to  be  made  in  such  cases),  and  that 
he  did  not  take  the  several  oaths  required  by  law  to  be  taken 
by  a  deputy-sheriff.  To  hold  the  bond  void  in  such  a  case 
would  be  to  allow  the  deputy  to  take  advantage  of  his  own 
wrong.*  Where  there  is  no  statute  requiring  a  sheriff's  bond 
to  be  acknowledged  in  open  court,  it  is  binding  on  those  who 
execute  it,  although  not  so  acknowledged.  It  is  the  execution 
of  the  bond,  and  not  its  acknowledgment,  which  gives  it  va- 
lidity.* A  surety  on  the  official  bond  of  a  disbursing  officer 
of  the  signal  service,  conditioned  for  the  faithful  discharge  of 

at  least  declined  to  follow  it,  and  hold  ^  Crawford  v.  Howard,  9  Ga.  314. 

in  accordance  with  the  doctrine  in  the  And,  if,  befoi'e  the  forfeiture  of  an 

text  office  is  duly  declared,  bond  be  given 

•  Potter  V.  The  State,  23  Ind.  550.  To  by  the  officer  and  accepted,  though 

precisely  similar  effect,  see  McWill-  not  within  the  limited  time  prescribed, 

iams  V.  Norfleet,  60  Miss.  987.  And  if  it  will  nevertheless  be  upheld  as  a 

the  record  is  silent  as  to  the  existence  valid  secm-ity,  and  the  sureties  thereon 

of  those  circumstances  which  would  are  estopped  from  pleading  the  non- 

authorize  the  court  to  compel  its  exe-  performance  of  the  statutory  require- 

cution,  or  to  accept  it  when  tendered,  ments  of  their  principal.    State   v. 

the  existence  of  such  circumstances  Cooper,  58  Miss.  615. 

will   be   presumed^    McWiUiams  v.  '  McCracken  v.  Todd,  1  Kan.  148. 

Norfleet,  60  Miss.  987.    See,  also,  to  ^CecU  u  Early,  10  Gratt.  (Va.)  198. 

same  effect  as  the  text,  Bates  v.  The  5  Supervisors  of  Washington  Co.  v. 

State  ex  rel.  Wigam,  75  Ind.  468;  Dunn,  37  Gratt  (Va)  608. 
Tucker  v.  The  State  ex  rel.  Hart,  73 
Ind.  343. 
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the  duties  of  that  oiEce,  and  for  the  faithful  expenditure  and 
honest  accounting  of  all  public  moneys,  cannot  claim  as  a  de- 
fense, when  sued  thereon,  that  the  bond  was  not  authorized 
or  the  office  not  created  by  statute.  The  bond  was  voluntarily 
■  given  by  the  principal  and  his  surety,  and  the  surety  is  Hable 
thereon.' 

§  521.  Sureties  of  an  officer  de  facto  liaWe  for  his  acts. — 
It  is  no  defense  to  the  sureties  of  an  officer  de  facto  that  he 
is  not  also  an  officer  de  jv/re.  Thus,  where  certain  sureties 
signed  the  bond  of  one  who  acted  as  justice  of  the  peace,  and 
as  such  collected  money,  it  was  held  that  they  were  liable  for 
his  acts,  even  though  he  may  not  have  been  legally  elected, 
nor  commissioned,  nor  sworn  as  justice,  and  his  bond  may  not 
have  been  approved  by  the  proper  authorities.  The  court 
said :  "  By  signing  his  bond  they  (the  sureties)  acknowledged 
his  right  to  the  office,  and  to  discharge  its  duties,  and  as  such 
recommended  him  to  the  public.  They,  at  least,  shall  not  be 
heard  to  say  that,  although  they  signed  his  bond,  and  thereby 
induced  others  to  put  money  in  his  hands,  relying  on  their 
bond  for  its  safety,  still  he  was  not  elected,  was  not  commis- 
sioned, was  not  sworn;  that  he  was  not,  in  fact,  a  justice."  ^ 
A  person  ineligible  to  the  office  of  sheriff  was  elected,  took 
the  oath  of  office,  gave  bond  with  sureties,  and  collected  taxes, 
Avhich  he  failed  to  pay  over.  Held,  his  sureties  were  liable 
for  the  money  thus  collected.'  It  is  no  defense  to  the  sureties 
of  a  town  collector  that  the  taxes  collected  by  him  were  not 
legally  assessed,  or  that  the  collector  was  not  legally  entitled  to 
the  office.*    The  sureties  of  a  trustee  cannot  set  up  as  a  defense 

1  United  States  v.  Rogers  (Dist  Ct  for  the  position,  and  who  was  irregu- 

S.  D.  N.  Y.),  28  Fed.  Rep.  607.  larly  elected,  are  nevertheless  liable 

^  Green  v.  WardweU,  17  111.  378,  per  for  his  defaults  for  the  reason  that 

Caton,  J.    To  same  effect,  where  the  he  is  a  de  faoto  officer.    Lionberger 

appointment  of  a  guardian  who  acted  v.  Krieger,  Sr.,  13  Mo.  App.  313 ;  af- 

as  such  was  void,  see  Corbitt  v.  Car-  firmed,  88  Mo.  160. 

roll,  50  Ala.  315.    See,  also.  Ford  v.  *  Mayor  and  Selectmen  of  Homer 

Clough,  8  GreenL  (Me.)  334.  v.  Merritt,  37  La.  Ann.  568.    And  in  a 

3  Jones  V.  Scanland,  6  Humph,  suit  against  a  defaulting  treasurer 
(Tenn.)  195.  To  similar  effect,  with  and  his  sureties  for  funds,  the  sure- 
reference  to  sui-eties  of  a  district  at-  ties  cannot  set  up  in  defense  the 
torney,  see  State  v.  Wells,  8  Nev.  105.  nullity  of  the  treasurer's  bond.  Parish 
So  the  sureties  of  a  bank  cashier  of  St  Helena  v.  Burton,  35  La.  Ann, 
who  was  inehgible  under  the  statute  531. 
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that  the  trustee  was  irregularly  appointed  by  the  court  upon 
a  petition,  instead  of  upon  a  biU,  etc'  A  state  treasurer  was 
re-elected  and  accepted  a  new  commission  and  took  a  new 
oath,  and  continued  to  discharge  the  duties  of  the  office,  but 
failed  to  file  a  new  bond  within  the  time  prescribed  by  law, 
which  by  law  worked  a  forfeiture  of  the  oflBce.  Held,  this  was 
not  a  holding  over  of  the  old  term,  but  the  treasurer  was  an 
ofiicer  de  facto  —  holding  as  of  a  new  term ;  and  that  sureties 
on  a  new  bond,  afterwards  filed  by  the  treasurer,  which  re- 
cited his  election  as  treasurer,  were  estopped  to  deny  that  he 
was  holding  as  of  the  new  term  de  jure.  The  court  said  it 
would  have  been  otherwise  if  he  had  been  a  mere  usurper,  and 
not  an  officer  de  facto?  An  official  bond  given  by  an  agent 
of  fortifications,  whose  appointment  is  irregular,  but  whose 
office  is  established  by  law,  though  void  as  a  statutory  obliga- 
tion, is  valid  as  a  contract  to  perform  the  duties  appertaining 
to  the  office  of  agent  of  fortifications,  and  is  binding  on  the 
sureties  therein.'  "Where  failure  or  neglect  of  a  master  in 
chancery  elect  to  tender  his  bond  for  approval,  deposit  it  with 
the  treasurer,  sue  out  his  commission,  and  take  and  subscribe 
certain  oaths,  is  cause  for  forfeiture  of  the  office,  the  sureties 
of  the  master  who  is  guilty  of  such  failure  or  neglect,  but  who 
nevertheless  exercises  the  duties  of  the  office  under  his  elec- 
tion, are  liable  for  his  acts  and  defaults.*  Where  sureties  have 
signed  a  bond  which  recites  the  official  character  of  the  prin- 
cipal, who  actually  exercises  the  duties  of  the  office,  they  are 
estopped  by  such  recitals  to  deny  the  official  character  of  the 
principal.  Having  given  color  to  the  principal's  claim  upon 
the  office,  and  held  him  out  to  the  world  as  the  proper  incum- 

1  People  V.  Norton,  9  N.  Y.  176.  as  a  defense  that  the  court  which  ap- 
See,  also,  Bassett  v.  Crafts,  129  Mass.  pointed  the  collector  had  no  juris- 
513.  diction  to  make  the  appointment,  see 

2  State  V.  Ehoades,  6  Nev.  353.  Boyd  v.  Swing,  38  Miss.  183.    See  the 

3  United  States  v.  Maurice,  3  Brock,  same  with  respect  to  the  sureties  on 
96.  a  guardian's  bond,  Ci-um  v.  Wilson, 

« States  Tomer,  7  Rich.  Law  (S.C.),  61  Miss.  333.    To  the  effect,  also,  that 

216.    To  similar  effect,  see  State  v.  the  sureties  on  a  constable's  bond 

Cooper,  53  Miss.  615 ;  Harris  v.  State,  may  impeach  the  validity  of  a  judg- 

55  Miss.  50 ;  James  v.  State,  55  Miss,  ment  against  their  principal  because 

57 ;  Town  of  Weston  v.  Sprague,  54  of  the  court's  jurisdiction,  see  City 

Vt.  395.    Holding  that  the  surety  of  of  Fall  R.  v.  Riley,  140  Mass.  488. 
the  collector  of  an  estate  may  show 
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bent  of  the  position,  it  would  be  manifestly  unjust  to  permit 
tbem  to  deny  these  facts  after  others  have  acted  upon  them.^ 
The  fact  that  an  officer  who  actually  exercises  the  duties  of 
an  office  does  not  take  the  oath  of  office  is  no  defense  to  the 
sureties  on  his  official  bond.  Usually  the  omission  or  neglect 
to  take  such  oath  is  a  breach  of  duty  on  the  part  of  the  officer, 
for  which  the  sureties  are  liable,  the  same  as  for  any  other 
breach  of  duty  on  his  part.^  Where  a  sheriff's  office  became 
vacant  because  of  the  sheriff's  failure  to  give  a  new  bond  as 
required  by  statute,  it  was  held  that  the  sureties  on  the  orig- 
inal bond  were  discharged  from  liability  for  defaults  after  the 
occurrence  of  the  vacancy.' 

§  522.  Liability  of  surety  of  treasurer  where  money  de- 
posited with  him  was  illegally  obtained.  —  The  board  of 
supervisors  of  a  county,  without  any  authority  of  law  and 
without  there  being  any  legal  prohibition,  appointed  a  treas- 
urer and  authorized  him  to  borrow  $6,500.  He  borrowed  that 
sum  and  then  gave  a  bond  with  surety  for  his  good  behavior 
in  the  office.  Afterwards,  without  any  color  of  authority,  he 
borrowed  a  much  greater  sum  and  became  a  defaulter  for  the 
whole.  The  supervisors  paid  all  the  money  so  borrowed  by 
their  treasurer  and  sued  the  surety  on  the  bond.  Held,  the 
surety  was  hable  for  $6,500  and  no  more.  The  bond  was  valid 
as  it  was  not  prohibited  by  law.  The  treasurer  was  simply 
the  agent  of  the  supervisors,  and  they  had  a  right  to  take  a 
bond  for  his  good  behavior.  He  was  their  authorized  agent 
to  borrow  $6,500  only,  and  the  sureties  only  became  answer- 
able that  so  much  of  this  sum  as  he  might  succeed  in  obtain- 
ing should  be  faithfully  expended  or  accounted  for  by  him.* 

iKeUyu  The  State,  25  Ohio  St.  567;  State  u  Findley,  10  Ohio,  51.    It  is 

Burnett  v.  Henderson,  31  Tex.  588 ;  presumed  that  he  did  take  the  oath 

Inhabitants  of  Wendell  v.  Fleming,  8  of  ofSce  where  he  has    performed 

Gray,  613.  the  other  requirements  of  the  law. 

2  Lyndon  u  Miller,  36  Vt.  339;  Mu-  School  Directors  v.  Judice,   39  La. 

nioipality  of  Whitby  v.  Flint.  9  Up.  Ann.  896. 

Can.  (C.  P.)  449;  Laurenson  v.  The  3  Bennett  v.  State,   58  Miss.   556; 

State,  7  Harr.  &  Johns.  (Md.)  339 ;  State  v.  Morgan,  59  Miss.  349. 

State  V.  Bates,  36  Vt.  387 ;  Corpora-  *  Supervisors  Rensellaer  v.  Bates, 

tion  of  Whitby  v.  HaiTison,  18  Up.  17  N.  Y.  343.    See,  also,  on  this  sub- 

Caa  (Q.  B.)  606 ;  County  Com'rs  of  ject,    Commonwealth    U    Jackson's 

Ramsey  Co.  v.  Brisbin,  17  Minn.  451  j  Ex'r,  1  Leigh  (Va.),  485. 
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The  sureties  of  a  county  treasurer  are  liable  for  money  re- 
ceived by  him  from  the  county  commissioners,  even  though 
the  commissioners  may  have  exceeded  their  legal  powers  in 
borrowing  the  money.  "  IS'o  matter  whether  they  have,  or 
have  not,  legal  authority  to  borrow  money  by  issuing  scrip  or 
any  other  form  of  security,  if  they  do  it  and  bring  the  money 
into  the  county  treasury,  the  treasurer  is  bound  to  keep  it  and 
disburse  it  according  to  law,  and  if  he  fails  in  that  duty  his 
sureties  are  liable  on  the  official  bond."  '  "Where  county  com- 
misioners,  in  violation  of  law,  have  issued  scrip  which  the 
county  treasurer  has  received,  deposited  and  paid  out  as  money, 
the  sureties  of  the  treasurer  are  liable  for  his  default  with  ref- 
erence to  such  scrip,  the  same  as  if  it  had  been  money.  The 
treasurer  treated  it  as  money,  and  having  done  so,  he  is  es- 
topped to  deny  that  it  was  money  and  his  sureties  are  in  no 
better  position.^  Where  county  officers  illegally  borrowed 
money  for  county  purposes  by  giving  notes,  and  this  was  re- 
ceived by  a  collector  with  the  legal  funds  of  the  county,  it  was 
held  that  his  sureties  were  not  liable  for  his  failure  to  disburse 
the  borrowed  money  but  were  responsible  for  the  legally  re- 
ceived funds.'' 

§  523.  Liability  cf  surety  of  tax  collector,  etc. —  The 
sureties  on  a  bond  given  by  a  sheriff  for  the  collection  of  taxes 
cannot,  when  sued  for  taxes  collected  and  not  paid  over  by  the 
sheriff,  contest  the  legality  of  the  ordinances  making  the  as- 
sessment. By  receiving  the  tax  roll  and  executing  the  bond, 
the  sheriff  and  his  sureties  recognized  the  legality  of  the  ordi- 
nances, and  it  is  too  late  to  contest  their  validity,  as  to  money 
collected,   after  acting  under  them    and  collecting    taxes.* 

1  Bochmer  v.  County  of  Schuylkill,  County  v.  Jackson,  51  Mo.  33.  But 
46  Pa,  St  452.  see,  to  a  contrary  effect,  Quynn  v. 

2  Wylie  V.  Gallagher,  46  Pa  St.  205.  Tlie  State,  1  Harr.  &  Johns.  (Md.)  36 ; 
As  to  surety's  liability  when  money  EUicott  v.  The  Levy  Court,  1  Harr.  & 
is  received  by  principal  vi^ithout  au-  Johns.  (Md.)  359.  ,;And  in  accordance 
thority,  see  Franklin  v.  Hammond,  45  vcith  the  text,  it  is  held  that  sureties 
Pa.  St  507.  on  a  tax  collector's  bond  are  estopped 

3  Frost  V.  MixseU,  38  N.  J.  Eq.  586.     from  setting  up  any  irregularity  or 
*  McGuire  v.  Bry,  3  Bob.  (La.)  196 ;    illegaUty  on  the  part  of  a  board  of 

Police  Jury  of  Vermillion  Parish  v.  commissioners  in  levying  a  tax  as  a 

Brookshier,  31  La.  Ann.  736.  To  sim-  defense  against  paying  over  money 

ilar   effect,  see   Miller   v.   Moore,  8  collected  imder  it    McLean  v.  State, 

Humph.    (Tenn.)    189 ;    Mississippi  8  Heisk.  (Tenn.)  33, 253.    And  like- 
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Defects  in  a  warrant  or  tax  list  may  be  a  good  reason  for  not 
executing  the  warrant,  but  a  collector  having  collected  money 
without  objection  by  the  tax-payers  is  liable  to  account  there- 
for, and  his  sureties  cannot,  by  reason  of  such  defects,  excuse 
themselves  from  paying  the  money  collected  by  the  principal 
in  the  bond,  wherein  they  have  bound  themselves  that  he 
"  shall  well  and  faithfully  perform  all  the  duties  of  his  ofHce."  ' 
But  where  the  bond  of  a  collector  of  taxes  provided  that  he 
should  "  well  and  truly  collect  all  such  rates  as  should  be  com- 
mitted to  him,  for  which  he  should  have  a  sufficient  warrant 
under  the  hands  of  the  assessor  according  to  law,"  it  was  held 
that  money  received  by  the  collector  under  a  tax  list  not 
signed  by  the  assessor  was  not  legally  collected,  was  not 
within  the  condition  of  the  bond,  and  the  sureties  on  the  bond 
were  not  liable  therefor.-  A  surety  of  a  tax  collector  of  city 
taxes  cannot  protect  himself  against  liability  for  taxes  received 
by  the  collector  and  not  paid  over,  by  showing  that  a  portion 
of  the  taxes  stated  in  the  tax  warrant,  and  paid  over  to  the 
collector,  had  been  levied  on  certain  persons  and  property 
not  subject  to  taxation.  Having  received  the  money,  it  was 
the  duty  of  the  collector  to  turn  it  over,  and  it  did  not  lie  in 
his  month,  nor  in  that  of  his  surety,  to  say  it  had  been  illegally 
levied.^  The  sureties  of  a  tax  collector  are  liable  for  money 
collected  by  him,  even  though  he  is  informally  notified  to  make 
the  collection.*  If  a  tax  collector  actually  collects  taxes,  it  is 
no  defense  to  his  sureties  with  reference  to  the  money  so  re- 
ceived that  the  tax  roll  was  not  delivered  to  him  till  after  the 
expiration  of  the  time  limited  by  law  for  that  purpose."  But 
it  has  been  held  a  sufficient  defense  to  the  sureties  on  a  tax 
collector's  bond  that  no  tax  roll  was  delivered  to  him."  The 
sureties  on  the  official  bond  of  a  state  treasurer  are  responsible 
for  all  money  or  other  things  received  by  him  into  the  treasury 

wise  it  is  no  defense  to  the  sureties  '  Moore  v.  Allegheny  City,  18  Pa. 

on  a  tax  collector's  bond  that  the  law  St.  55. 

under  which  the  tax  was  collected  *  State    v.  Odom,   1    Spears'  Law 

was  unconstitutional.     Chandler  v.  (S.  C),  345. 

State,  1  B.  J.  Lea  (Tenn.),  296.  5  Todd  v.  Pen-y,  20  Up.  Can.  (Q.  B.) 

1  Inhabitants  of  Orono  v.  Wedge-  649. 

wood,  44  Me.  49.  «  Municipality  of  Whitby  v.  Flint,  9 

2  Foxcrof  t   V.    Nevens,   4  GreenL    Up.  Can.  (C.  P.)  449. 
(Me.)  73. 
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by  virtue  of  his  oiBce,  and  not  properly  accounted  for,  though 
such  money  or  other  things  have  not  been  audited. by  the 
auditor,  and  the  auditor  has  given  no  warrant  or  certificate 
authorizing  the  treasurer  to  receive  the  same.  The  reception 
of  the  property  by  the  treasurer  is  that  which  makes  the 
sureties  liable.  The  audit  is  one  method  of  showing  that  the 
treasurer  has  received  the  property,  and  is  a  matter  provided 
for  the  safety  of  the  state.' 

§  524.  Liability  of  surety  on  tax  collector's  bond  con- 
tinued.—  The  sureties  of  a  township  collector  are  held  re- 
sponsible for  the  moneys  which  are  in  his  official  possession  or 
control  at  the  time  of  the  execution  of  the  bond,  or  after- 
wards during  the  current  term,  although  collected  before  that 
date.'  "Where  a  tax  collector  gave  bond  to  collect  and  pay 
over  revenues  during  his  term,  and  during  the  second  year  of 
his  term  gave  a  new  bond  with  sureties,  both  sets,  of  sureties 
■\^ere  held  jointly  liable  for  a  default  occurring  in  the  second 
year.'  A  tax  collector  gave  bond  with  surety  for  a  term  of 
years;  afterward  the  legislature  extended  the  time  within 
which  citizens  might  pay  their  taxes  for  the  first  of  the  years 
covered  by  the  bond,  the  tax  collector  giving  a  new  bond. 
Held,  that  both  sets  of  sureties  were  liable  for  the  taxes  of 
the  second  year.*  Where  a  village  tax  collector  appointed  by 
a  village  treasurer  "  to  collect  the  taxes  to  be  levied  and  as- 
sessed upon  said  village  "  gave  bond  with  sureties,  it  was  held 
that  they  were  not  liable  for  the  failure  of  their  principal  to 
pay  over  state,  county  and  town  taxes,  but  only  for  village 
taxes,  such  as  the  village  authorities  had  a  right  to  impose  for 
village  purposes.^  The  surety  on  the  bond  of  a  collector  of 
poor  rates  was  held  liable  for  sums  lost  through  the  negli- 
gence of  the  collector  to  collect  as  for  sums  embezzled.*  Where 
a  tax  collector  was  required  by  statute  to  malie  a  quarterly 
report  of  taxes  to  be  filed  with  the  county  clerk,  such  reports 

1  Wilson  V.  Burfoot,  2  Gratt  (Va.)  (Tenn.),  700.  See,  also,  Chandler  v. 
134.  State,  1  B.  J.  Lea  (Tenn.),  296. 

2  Conover   v.  Inhabitants   of  Mid-  6  Ward  v.  Stahl,  81  N.  Y.  406. 
dletown,  42  N.  J.  Law,  382.  ^  Guardians  of  Mansfield  Union  v. 

3 McLean  v.  State,  8  Heisk.   (Tenn.)  Wright,  Law  Rep.  (9  Q.  B.  Div.)  683. 

22,  269 ;  Prince   v.    Britt,    8    Heisk.  See,  also,  McLean  v.  State,  8  Heisk. 

(Tenn.)  290.  (Tenn.)  33. 

^  Mayor  v.  Knight,  13  B.  J.  Lea 
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were  held  admissible  against  the  collector  and  his  sureties.* 
B.ut  a  settlement  made  by  a  tax  collector  before  a  bond  was  exe- 
cuted held  not  evidence  against  the  sureties  thereon  to  prove 
a  balance  in  their  principal's  hands  at  the  beginning  of  his 
last  official  year.-  It  is  held  that  the  sureties  of  a  tax  collector 
may  enjoin  suits  commenced  against  them  upon  proof  that 
the  taxes  for  which  they  are  sought  to  be  held  liable  have 
been  paid.' 

§  525.  Surety  of  sheriff  lia]ble  for  money  collected  by 
him,  even  though  judgment  and  execution  irregular. —  In 
an  action  on  a  sheriff's  bond  for  money  collected  by  the  sheriff 
on  an  execution  in  favor  of  the  plaintiff,  neither  the  sheriff 
nor  his  sureties  can  plead  that  there  was  no  judgment  on 
which  the  execution  issued.  "  The  sheriff  recognized  the  legal- 
ity and  authority  of  the  execution  by  acting  upon  it ;  and 
after  having  collected  the  money,  it  is  not  for  him  to  say  that 
the  writ  was  illegal  or  unauthorized  by  the  judgment."  *  So, 
when  a  constable  has  collected  money  on  execution,  it  is  no 
defense  for  either  him  or  his  sureties  that  the  judgment  and 
execution  were  irregular  by  reason  of  being  in  favor  of  the 
plaintiffs  by  their  firm  name.''  A  sheriff  seized  certain  prop- 
erty, for  which  a  forthcoming  bond  with  surety  was  given. 
The  execution  on  which  the  sheriff  seized  the  property  was 
not  under  the  seal  of  the  court  from  which  it  issued.  Held, 
the  execution  had  no  validity  as  against  the  principal,  and  the 
surety  was  not  bound.' 

§  536.  When  surety  not  liaMe  for  default  of  principal 
occurring  before  execution  of  surety's  obligation. —  As  a 
general  rule,  the  bond  of  a  public  officer  has  no  retroactive 
effect,  and  does  not  cover  past  delinquencies  unless  it  in  terms 

1  Most  V.  Nacogdoches  Co.,  71  Tex.  386 ;  State  v.  Eushing,  17  Fla.  227 ; 
380.  Commonwealth    v.  Ford,  29  Gratt. 

2  Frost  V.  Mixsell,  38  N.  J.  Eq.  586.  (Va.)  683 ;  Gold  v.  Marshall,  76  Va. 

3  Cox  &  Spurgin  w  Hill,  5  B.  J.  Lea  668;    State  v.  WeUs,   61  Tex.   563; 
(Tenn.),  146.   For  miscellaneous  cases  Finch  v.  State,  71  Tex.  53. 
involving  the  liability  of  sureties  on  <  State  v.  Hicks,  3Blackf.  (Ind.)336, 
tax  collectors'  bonds,  see  Crawford  per  Scott,  J. 

V.    Carson,  35    Ark.   565;    Cohn    v.  *  Nutzenholster  ij.  The  States  37  Ind. 

Wright,  66  Ga.   119;   Lawrence    v.  457. 

Doolan,  68  Cat.  309 ;  Polk  v.  State,  77  «  King  v.  Baker,  7  La.  Ann.  570. 
Tex.  289 ;  Newcomer  v.  State,  77  Tex. 
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says  that  it  is  to  have  such  effect.'  Eector  was  commissioned 
surveyor  of  public  lands  June  13,  1823,  and  his  official  bond 
was  dated  August  17, 1823.  Between  March  3d  and  June  4th, 
in  the  same  year,  there  had  been  paid  to  Eector  from  the 
treasury  a  large  sum,  which  was  thus  paid  to  him  before  the 
date  of  his  commission  and  bond.  Held^  that  for  any  sum 
paid  Eector  before  the  execution  of  the  bond  there  was  but 
one  ground  on  which  the  sureties  could  be  held  liable,  and  that 
was  that  Eector  stiU  held  the  money  when  the  bond  was  exe- 
cuted. If  he  still  held  it  he  was  the  bailee  of  the  United 
States.  If  not,  he  had  become  a  debtor  or  defaulter  to  the 
government,  and  his  offense  was  already  complete.  If  it  was 
intended  to  cover  past  delinquencies,  the  bond  should  have 
said  so.  If  it  did  not  say  so,  it  covered  no  delinquencies  oc- 
curring prior  to  its  execution.^    A  county  court  had  power  as 


1  Myers  v.  United  States,  1  McLean, 
493;  United  States  v.  Spencer,  3 
McLean.  405.  To  precisely  similar 
effect  as  the  text,  see  Haley  v.  Petty, 
42  Ark.  393 ;  Thomson  v.  MacGregor, 
81  N.  Y.  593,  reversing  45  N.  Y. 
Super.  Ct.  (13  J.  &  S.)  197 ;  Bissell 
V.  Saxton,  77  N.  Y.  191 ;  Parker  v. 
Madesker,  80  Ind.  155 ;  Held  v.  Bag- 
well, 58  Iowa,  139 ;  Green  u  People, 
14  Bradw.  (III.  App.)364;  Mclntyre 
v.  Trustees  of  Schools,  3  Bradw.  (111. 
App.)  77 ;  Wathen  v.  Glass,  54  Miss. 
883;  State  v.  Shackleford,  56  Miss. 
648;  Reilly  v.  Dodge,  42  Hun,  646; 
Lowry  v.  State,  64  Ind.  421 ;  Barry 
V.  Screwmen's  Benev.  Ass'n,  67  Tex. 
350.  And  this  rule  applies  when 
different  bonds  are  given  during  the 
same  appointment  or  term  of  oflSoe 
as  well  as  where  they  are  given  under 
successive  appointments.  State  v. 
Jones,  89  Mo.  470.  It  is  not  to  be  as- 
sumed that  the  surety  intended  to 
become  responsible  for  acts  or  de- 
linquencies committed  befoi'e  he 
signed  the  obligation.  Hyatt  v. 
Grover  &  Baker  Sewing  Mach.  Co., 
41  Mich.  325.  An  instance  of  where 
the  recitals  of  a  bond  created  a  re- 
48 


trospective  liability  is  furnished  in 
State  V.  Finn,  98  Mo.  583,  wherein  a 
bond  given  by  a  sheriff  during  his 
term  in  lieu  of  the  bond  formerly 
given  by  him  for  the  same  term,  and 
given  under  an  order  of  court,  was 
held  to  i-ender  the  sureties  thereon 
liable  for  the  ofScer's  oflScial  con- 
duct during  his  entire  term.  In 
Mutual  Loan  and  31dg.  Ass'n  v. 
Price,  19  Fla.  137,  it  is  held,  however, 
that  where  the  evidence  shows 
simply  that  at  the  date  of  a  bond 
the  difference  between  the  coUeotions 
and  disbursements  amounted  to  a 
certain  sum,  the  presumption  was 
that  the  money  was  then  in  the 
hands  of  the  ofiBoer  and  the  surety 
was  responsible,  and,  to  rebut  this 
presumption,  must  show  antecedent 
misapplication. 

sparrar  v.  United  States,  5  Pet  373. 
To  similar  effect,  see  United  States 
V.  Boyd,  15  Pet.  187.  See  the  same 
with  reference  to  the  sureties  of  a 
deputy-sheriff  who  covenanted  with 
the  sheriff  to  secure  him  against  aU 
judgments,  costs,  etc.,  accruing  in 
consequence  of  their  principal's  ap- 
pointment, but  which  did  not  secure 
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often  as  it  deemed  proper  to  rule  the  sheriff  to  give  additional 
sureties.  Held,  that  persons  who  in  September,  1865,  volun- 
tarily signed  their  names  to  the  sheriff's  old  bond,  which  had 
been  executed  in  the  preceding  February,  became  liable  to  the 
same  extent  as  if  they  had  signed  their  names  to  such  bond 
when  it  was  first  executed  in  February,  and  that  it  was  an 
official  bond  a.s  to  such  sureties.^  A.  being  surety  of  a  county 
treasurer,  the  treasurer  gave  a  bond  with  new  sureties,  and 
the  bond  on  which  A.  was  liable  was  destroyed,  all  parties 
then  supposing  the  treasurer  was  not  a  defaulter.  Afterwards 
it  was  discovered  that  the  treasurer  was  a  defaulter  before  the 
destruction  of  the  bond  on  which  A.  was  liable.  Held,  A.  was 
liable  in  equity  for  such  default.^ 

§  527.  When  an  official  Ibond  takes  effect. —  With  reference 
to  the  time  when  an  official  bond  takes  effect,  the  following 
cases  are  instructive :  The  bond  of  a  deputy-postmaster  takes 
effect  and  speaks  from  the  time  that  it  reaches  the  postmaster- 
general  and  is  accepted  by  him,  and  not  from  the  day  of  its 
date,  nor  from  the  time  it  is  deposited  in  the  postoffice  to  be 
sent  forward.  The  acceptance  of  the  bond  is  a  condition 
precedent  to  the  postmaster  taking  office,  and  the  bond  cannot 
relate  back  to  any  earlier  date  than  the  time  of  its  acceptance.* 
An  act  of  congress  required  the  bond  given  by  a  collector  of 

and  save  him  harmless  from  any  came  sureties,  see  Gum  v.  Swear- 
misconduct  occurring  prior  to  the  ex-  inger,  69  Mo.  553.  See,  on  this  sub- 
ecution  of  the  bond.  Thomas  v.  ject,  Sargent  v.  Wallis,  67  Tex.  483. 
Blake,  126  Mass.  320.  In  this  case,  where  a  guardian  ille- 

1  Commonwealth  v.  Adams,  3  Bush  gaily  disposed  of  a  ward's  property 
(Ky.),  41.  Holding  the  surety  of  an  before  his  appointment  and  qualiflca- 
executor  liable  for  money  received  tion,  held,  the  sureties  on  his  bond 
by  the  executor  before  the  execution  were  liable  for  its  misappropriation, 
of  the  bond,  see  Choate  v.  Arrington,  See,  also,  Knepper  v.  Glenn,  73  Iowa, 
116  Mass.  552.  As  to  the  liabihty  of  730 ;  Fogarty  v.  Ream,  100  BL  366. 
former  sureties  on  an  administration  8  United  States  v.  Le  Baron,  19 
bond  who  have  been  discharged,  and  How.  (U.  S.)  73.  But  see,  contra, 
a  new  bond  with  other  sureties  exe-  with  reference  to  the  bond  of  a  dep- 
cuted,  see  McKim  v.  Bartlett,  129  uty-sherifif,  Thomas  v.  Blake,  186 
Mass.  236 ;  McKim  u  Blake,  132  Mass.  Mass.  568.  In  Eeilly  v.  Dodge,-  43 
343.  Hun  (N.  Y.),  646,  it  is  held  that  the 

2  County  of  Fonteuac  v.  Breden,  17  delivery  of  an  official  bond  is  pre- 
Grant's  Ch.  645.  To  the  effect  that  a  sumptively  at  its  date,  but  may  be  re- 
guardian's  sureties  are  not  Uable  for  butted  by  proof  of  the  time  of  actual 
defaults  committed  before  they  be-  delivery.    In  People  v.  Van  Ness,  79 
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customs  to  be  approved  by  the  comptroller  of  the  treasury. 
Such  a  bond  was  dated  June  2d ;  the  collector  died  July  24th, 
and  a  written  approval  of  the  bond  was  entered  thereon  by 
the  comptroller  July  31st.  The  giving  of  a  bond  was  not  a 
condition  precedent  to  the  taking  of  office  by  the  collector,  as 
he  might  act  for  three  months  without  giving  bond.  The 
sureties  in  the  bond  contended  that  they  were  not  bound,  be- 
cause the  bond  had  not  been  delivered  till  after  the  principal 
was  dead.  Held.,  the  bond  must  take  effect  from  the  time  the 
principal  and  sureties  first  parted  with  it  and  sent  it  on  for 
approval,  and  not  from  the  date  of  its  approval.  The  approval 
need  not  have  been  in  writing,  and  the  statute  requiring  ap- 
proval was  merely  directory.  "  A  bond  may  not  be  a  com- 
plete contract  until  it  has  been  accepted  by  the  obligee,  but  if 
it  be  delivered  to  him  to  be  accepted,  if  he  choose  to  do  so, 
that  is  not  a  conditional  delivery  which  will  postpone  the 
obligor's  undertaking  to  the  time  of  its  acceptance,  but  an  ad- 
mission that  the  bond  is  then  binding  upon  him,  and  will  be 
so  from  that  time  if  it  shall  be  accepted.  When  accepted,  it 
is  not  only  binding  from  that  time  forward,  but  becomes  so 
upon  both  from  the  time  of  delivery."  ^  The  surety  of  a  col- 
lector of  tolls  is  liable  for  money  collected  by  him  for  the  state 
on  the  day  of  the  date  of  the  bond,  even  if  the  collector  had 
been  previously  acting  in  the  same  capacity  under  another 
bond.^ 

§  528.  Surety  of  officer  not  lialble  for  money  received  by 
principal  out  of  the  line  of  his  duty. —  The  sureties  on  an 
official  bond  are,  as  a  general  rule,  only  liable  for  such  sums 
of  money  as  their  principal  may  lawfully  receive  by  virtue  of 
his  office.  Thus,  the  sureties  on  the  bond  of  a  town  super- 
visor, containing  the  condition  that  he  will  "  account  for  all 
moneys  belonging  to  the  town,  coming  into  his  hands  as  such 
supervisor,"  are  only  liable  for  money  which  their  principal  is 
authorized  and  bound  by  law  to  receive  in  his  official  capacity 
as  disbursing  agent  of  the  town,  and  not  for  that  of  which  he 
becomes  the  voluntary  custodian,  or  which  is  ordered  by  the 

Cal.  84,  it  is  held  that  there  can  be        i  Broonae  v.  United  States,  15  How. 
no  deUvery  until    approval  by  the    (IT.  S.)  143,  per  Wayne,  J. 
proper  authority.  ^  Miller  v.  Commonwealth,  8  Pa.  St. 

444. 
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board  of  supervisors,  without  authority  of  law,  to  be  paid  to 
him.  "  The  condition  of  the  bond  must  be  construed,  and  the 
liability  of  the  sureties  limited,  in  reference  to  the  statutes 
making  the  supervisor  a  custodian  of  pubhc  moneys.  These 
statutes  make  a  part  of  the  contract  of  the  surety.  .  .  . 
Liabilities  of  sureties  are  sl/riotissimi  juris,  and  cannot  be  ex- 
tended by  construction  or  enlarged  by  the  acts  of  others."  * 
"Where  a  fund,  being  in  the  hands  of  an  ordinary  under  a  mis- 
taken notion  as  to  his  right  to  receive  and  hold  it  officially 
(which,  in  fact,  he  had  no  right  to  do),  was  paid  over  to  his 
successor,  who  threatened  suit  unless  such  payment  was  made, 
it  was  held  that  the  surety  of  the  successor  was  not  liable  for 
such  money.^  The  bond  of  an  overseer  of  the  poor  provided 
that  he  should  account  for  all  such  sums  of  money  as  should 
"  come  into  his  hands  by  virtue  of  his  office  of  overseer." 
Held,  his  sureties  were  not  liable  for  money  which  he  borrowed 
without  authority,  and  applied  to  parochial  purposes,  but  for 
which  he  failed  to  account.'  The  sureties  on  a  bond  for  the 
conduct  of  an  agent  in  paying  invalid  pensions  are  not  answer- 
able for  his  defaults  with  reference  to  the  payment  of  navy 
and  privateer  pensions,  although  he  is  also  agent  for  the  pay- 
ment of  the  latter  pensions.*  The  sureties  of  a  register  of  the 
land  office  are  not  liable  for  money  received  by  him  from  a 
party  who  enters  lands.  The  money  should  have  been  paid  to 
the  state  treasurer,  and  it  was  no  part  of  the  duty  of  the  reg- 
ister to  receive  it.^  "Where  the  law  concerning  school  funds 
required  the  county  court  to  keep  the  bonds  for  the  loan  of 
such  funds,  and  to  renew  bonds  and  pass  upon  the  sufficiency 

1  People  V.  Pennock,  60  N.  Y.  431,  trustee  for  the  children  of  the  intes- 
per  Allen,  J.  And  to  same  effect,  tate,  the  sureties  on  his  bond  as  ad- 
see  Sutherland  v.  Carr,  85  N.  Y.  105 ;  ministrator  are  not  liable  ifor  his 
Urmston  v.  State,  73  Ind.  175.  In-  delinquencies  as  trustee.  State  v. 
volving  the  same  principle,  also,  see,  Anthony,  30  Mo.  App.  638. 
Galbraith  v.  Buncombe,  38  Grant's  2gtate  u  White,  10  Rich.  Law 
Ch.   (Can.)  37.    And  in  accordance  (S.  C),  443. 

with  the  principle  that  the  liability  3  Leigh  v.  Taylor,  7  Barn.  &  Cress, 

of  sureties  is  strictissimi  juris,  it  is  491. 

held  that  where,  upon  "  final  settle-  *  United  States  v.  White,  4  Wash, 

ment  and  discharge  "  of  an  adminis-  414. 

trator,  the  order  of  court  directed  ^  Saltenberry  v.  Loucks,  8  La.  Ann. 

him  to  hold  money  in  his  hands  as  a  95. 
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of  the  same,  it  was  held  that  if  by  order  or  permission  of  the 
court  these  duties  devolved  upon  the  county  treasurer,  and  any 
loss  happened  thereby,  the  sureties  of  the  treasurer  were  not 
liable  therefor.  The  sureties  are  presumed  to  have  contracted 
with  reference  to  the  law,  and  to  hold  them  responsible  for 
other  duties  than  the  law  imposed  on  their  principal  would  be 
"  a  palpable  violation  of  the  letter  and  spirit  of  the  contract."  ^ 
A  sheriff  gave  bond  for  the  collection  of  taxes,  the  bond  by 
mistake  reciting  that  it  was  given  for  taxes  levied  under  a  law 
which  had,  in  fact,  expired  years  before.  Held,  the  sureties  were 
not  liable  for  taxes  collected  by  the  sheriff  during  the  current 
year.^  The  sureties  for  the  faithful  discharge  by  an  ordinary 
of  his  duties  are  not  liable  to  one  who  claims  to  be  the  lowest 
bidder  for  building  a  bridge,  because  of  the  act  of  the  ordinary 
in  awarding  the  contract  to  another.* 

§  529.  Same  continued. —  The  sureties  on  an  oflBcial  bond, 
conditioned  as  prescribed  by  statute,  are  limited  in  their  lia- 
bility to  such  duties  only  as  are  imposed  by  law,  and  their 
liability  is  held  not  to  extend  to  private  acts  not  within  the 
line  of  official  duty  and  authority,  and  not  under  color  of 
office.*  A  sheriff  holding  a  writ  of  replevin  for  execution  re- 
ceived from  the  plaintiff  in  replevin  a  deposit  of  money  in 
lieu  of  the  bond  required  by  statute  for  the  diligent  prosecu- 
tion of  the  suit.  The  sheriff  subsequently  embezzled  the 
money.  Held,  that  the  receipt  of  the  money,  not  being  au- 
thorized by  law,  was  an  extra-official  act,  and  that  the  sureties 
on  the  sheriff's  bond  were  not  liable  for  the  amount.^  The 
sureties  on  the  official  bond  of  a  disbursing  agent,  conditioned 
for  "  the  faithful  discharge  of  his  duties,"  which  were  to  take 
charge  of  and  disburse  certain  funds  appropriated  by  congress 
from  time  to  time  for  specific  purposes,  were  held  not  an- 
swerable for  any  misappropriation  by  their  principal  of  pass- 
port funds  when  it  was  not  a  part  of  his  duty  to  receive  money 
for  the  issuing  of  passports."  In  an  action  against  the  sureties 
on  the  bond  of  a  defaulting  city  clerk,  conditioned  that  he 

1  Nolley  V.  Calloway  Co.  Ct,  11  Mo.        ■•  McKee  v.  Griffin,  66  Ala.  211. 
447,  per  Naptoo.  J.  ^  People  v.  Hilton,  36  Fed.  Rep.  173 

2  Branch  v.  Commonwealth,  2  Call    (Cir.  Ct  E.  D.  Mich.). 

(Va.),  510.  *  United  States  v.  Morgan  (Dist.  Ct 

3  Smith  V.  Stapler,  53  Ga.  300.  S.  D.  N.  Y.),  28  Fed.  Rep.  48. 
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■would  well  and  truly  perform  every  act  and  duty  enjoined 
uppn  him  by  law  to  the  best  of  his  skill  and  ability,  and  would 
account  for,  and  pay  over,  and  deliver  all  moneys  and  other 
property  that  would  come  into  his  hands  by  virtue  of  his 
office,  it  was  held  that  the  sureties  were  not  responsible  for 
money  that  might  be  collected  by  their  principal  where  there 
was  no  ordinance  or  law  authorizing  the  collection  of  such 
money .^  Where,  in  an  action  against  the  sureties  on  the  offi- 
cial bond  of  a  county  clerk  wjio  had  falsely  certified  that  a 
bill  in  his  favor  for  $564  against  the  county  had  "leen  allowed 
iy  the  county  commissioners,^^  whereby  he  was  afterwards  en- 
abled to  sell  his  pretended  claim,  it  was  held  that  inasmuch  as 
"  there  was  no  law  requiring  or  even  authorizing,  such  certifi- 
cate to  be  made,"  not  even  in  any  case,  the  making  it  could  in 
no  sense  be  regarded  as  relating  to  official  duty,  and  there- 
fore the  sureties  were  not  liable.  This  on  the  principle  that 
sureties  are  answerable  only  for  such  acts  of  their  principals 
as  are  done  virtute  officii,  and  not  colore  officii?  Where  the 
secretary-treasurer  of  a  school  board  gave  bond  with  surety, 
conditioned  "  to  correctly  and  safely  keep  any  and  all  moneys 
and  papers  belonging  to  the  said  school  board,  and  to  faith- 
fully and  honestly  deliver  up,  account  for,  and  pay  over  any 
moneys  which  at  any  time  thereafter  might  come  into  his 
hands  and  possession  as  such  secretary-treasurer,"  and  he  made 
default  in  respect  of  certain  moneys  improperly  paid  to  him, 
held,  that  the  surety  was  not  liable  for  the  moneys  so  received 
of  his  principal  which  were  outside  the  duties  pertaining  to 
his  office.^  Where  the  bond  of  a  city  assessor  and  clerk  was 
conditioned  that  he  would  well  and  truly  and  faithfully  per- 
form the  duties  of  his  office  according  to  the  laws,  ordinances 
and  regulations  passed  and  approved  by  the  mayor  and  com- 
mon council,  and  it  appearing  that  no  law,  ordinance  or  regu- 
lation was  passed  authorizing  such  city  treasurer  and  clerk  to 
collect  taxes,  it  was  held  that  his  sureties  w&re  not  liable  for 
his  failure  to  pay  over  taxes  collected  by  him.* 

r 

1  Linch   V.   City    of  Litchfield,  16        « City  of  San  Jose  v.  Welch,  65  Cal. 
Bradw.  (111.  App.)  613.  358.    To  the  effect  that  the  surety  on 

2  Attenstein  v.  Alpaugh,  9  Neb.  237.    a  guai'dian's  bond  is  not  liable  for 
'  Keith    V.    Fenelou    Falls    Union    money  paid  to  him  by  mistake,  see 

School,  3  Ont  (Can.)  194.  State  v.  Bond,  131  Ind.  187. 
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§  530.  Cases  holding  surety  on  official  bond  liaMe  for  par- 
ticular acts  of  principal. — The  bond  of  a  deputy  collector  of 
internal  revenue  provided  that  he  should  "  pay  over  all  moneys 
that  might  come  into  his  hands  by  virtue  of  his  oiRce."  He 
collected  some  internal  revenue  before  it  vras  payable,  and 
failed  to  pay  it  over.  Held,  the  money  was  received  by  virtue 
of  his  office,  and  his  sureties  vfere  hable  therefor.^  Where  a 
county  clerk  fraudulently  countersigned  and  filled  up  a  vrar- 
rant  upon  the  treasury  which  had  been  signed  in  blank  by  the 
chairman  of  the  board  of  supervisors,  and  then  drew  the 
money  on  such  order,  it  was  held  that  while  this  was  a  mis- 
use of  his  official  authority,  it  was  nevertheless  an  official  act 
for  which  the  sureties  on  his  official  bond  were  liable.^  The 
bond  of  a  city  clerk  provided  that  he  should  faithfully  dis- 
charge the  duties  of  his  office.  The  clerk,  under  cover  of  his 
office,  filled  up  and  signed  certain  city  orders  (which  had  been 
signed  in  blank  by  the  mayor),  made  them  payable  to  himself, 
presented  them  to  the  treasurer  and  procured  the  money 
thereon,  when  nothing  was  due  him  from  the  city.  Held,  this 
was  a  breach  of  his  official  bond,  for  which  his  sureties  were 
liable.^  "Where  the  charter  of  a  city  provides  that  the  comp- 
troller shall  perform  "  such  duties  in  relation  to  the  finances  " 
as  "  shall  be  prescribed  by  ordinance,"  an  ordinance  is  valid 
which  empowers  him  to  negotiate  and  dispose  of  city  bonds, 
and  the  sureties  on  his  official  bond  are  liable  for  any  misap- 
plication by  him  of  the  proceeds.*  In  a  suit  on  a  county 
treasurer's  bond  where  money  had  been  raised  for  a  particular 
purpose,  which  the  treasurer  had  received  and  not  paid  over, 
it  was  held  that  "  county  funds  raised  for  a  specific  purpose 
can  be  appropriated  by  the  treasurer  only  for  that  purpose. 
The  money  was  borrowed  to  pay  off  certain  indebtedness. 
The  treasurer  could  not  divert  the  funds  from  that  purpose 
without  rendering  himself  and  sureties  liable  to  the  holders 
of  that  indebtedness."  ^ 

1  Fuller  u  Calkins,  23  Iowa,  301.         lunatic,    see    Joyner   v.    Cooper,    2 

2  People  u  Treadway,  17  Mich.  480.     Bailey,  Law  (S.  C),  199. 

As  to  when  the  bond  of  a  tax  col-  ^  Armington  v.  The  State,  45  Ind. 

lector  covers  money  received  by  him  10. 

for  licenses,   see  State  v.  Hampton,  *  Stevenson  u  Bay  City,  36  Mich. 

14  La  Ann.  690.    As  to  the  liability  44. 

of  the  surety  of  the  committee  of  a  5  Doty  v.  EUsbree,  11  Kan.  209,  per 
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§  531.  Liability  of  surety  of  clerk  of  court. —  The  sureties 
on  the  bond  of  a  clerk  of  a  court,  conditioned  for  the  faith- 
ful performance  of  the  duties  of  his  office,  are  liable  for  any 
failure  on  his  part  to  perform  an  official  duty.  They  are  lia- 
ble for  his  nonfeasance  as  well  as  his  misfeasance.  And  where 
a  party  recovered  a  judgment,  but  the  clerk,  in  entering  it  up, 
omitted  to  name  the  sum  recovered,  in  consequence  of  which 
a  levy  of  execution  on  personal  property  was  defeated  and 
the  plaintiff  prevented  from  collecting  his  debt,  it  was  held 
that  his  sureties  were  liable  to  the  party  injured.'  "Where,  by 
implication  from  various  statutes,  the  clerk  of  the  court  was 
authorized  to  receive  money  upon  judgments  recorded  in  his 
office,  it  was  held  that  his  sureties  were  liable  for  money  so 
received  by  him.-  Where  there  was  no  law  making  it  the 
duty  of  a  clerk  of  the  court  to  receive  money  deposited  as  a 
tender,  it  was  held  the  sureties  on  the  official  bond  of  such 
clerk  were  not  liable  for  money  paid  into  open  court  and 
handed  to  the  clerk  with  an  answer  of  tender,  for  the  purpose 
of  keeping  the  tender  good,  the  clerk  giving  his  receipt  as 
such  for  the  money,  but  there  being  no  order  of  court  in  ref- 
erence thereto.^  Where  a  clerk  and  master  (one  man  holding 
both  offices  by  statute)  is  appointed  by  the  court  a  receiver, 
and  as  such  receives  into  his  hands  money  or  property,  the 
sureties  on  the  official  bond  given  to  secure  the  faithful  per- 
formance of  his  duties  as  clerk  are  not  responsible  for  the 
money  or  property  so  received  by  him.*  Where  it  is  not  a 
duty  imposed- by  statute  upon  a  county  clerk  to  receive  money 
belonging  to  a  ward  from  a  guardian,  the  sureties  on  the  clerk's 
official  bond  are  not  liable  for  such  money  received  by  the 

Brewer,  J.    As  to  when  the  bond  of  which  the  court  had  not  only  ac- 

a  state's    attorney  covers  fines  re-  quired  no  control,  but  which  was 

ceived  by  him,  which  the  law  directs  wholly     outside     its     jurisdiction, 

shall  be  paid  to  the  county  treasiu-er.  Neither  are  the  sureties  on  the  oflGl- 

see  Gilbert  v.  Isham,  16  Conn.  535.  cial  bond  of  a  clerk  of  court  liable 

1  The  Governor  v.  Dodd,  81  HL  162.  for  a  default  of  their  principal  com- 

2  Morgan  i\  Long,  29  Iowa,  431  mitted  in  administering   a  fund  as 

3  Carey  v.  The  State,  34  Ind.  105.  receiver,  when   the    order  of  court 
<  Waters  v.  Carroll,  9  Yerg.  (Tenn.)  appointing  him  designated  him  in 

102.    And  to  same  effect,  see  Rogers  his  individual,  and  not  ofiQcial,  ca- 

V.   Odom,   86  N.  C.  432,  where  the  pacity.    Kerr  u   Brandon,  84  N.  C. 

clerk  of  the  superior  court  was  ap-  128 ;  Syme  v.  Bunting,  91  N.  C.  48. 
pointed   receiver    of   propei-ty  over 
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clerk,  though  received  by  him  pursuant  to  an  order  of  the  court 
of  common  pleas,  directing  the  guardian  upon  resigning  his 
trust  to  deposit  with  the  clerk  the  balance  in  his  hands  due 
the  ward.  The  sureties  "  were  only  liable  for  the  failure  of 
the  clerk  to  discharge  his  oflELoial  duties.  It  was  not  his  duty, 
nor  could  he  as  clerk  receive  the  money  belonging  to  the  es- 
tate." '  A  statute  provided  that  before  a  guardian  entered 
upon  the  duties  of  his  office  he  should  give  a  bond.  A  clerk 
issued  to  a  guardian  a  certificate  of  guardianship  before  he 
filed  any  bond,  and  the  guardian  wasted  the  ward's  estate. 
JSeld,,  the  sureties  on  the  clerk's  official  bond  were  not  liable 
to  the  ward  for  the  issuing  of  such  certificate.  It  was  no  part 
of  the  clerk's  duty  to  issue  such  certificate,  and  the  certificate 
conferred  no  authority  on  the  guardian,  who  had  no  legal 
power  to  act  unless  he  first  gave  a  bond.^  Where  by  statute 
the  entry  of  satisfaction  of  a  mortgage,  as  well  as  the  regis- 
tration of  it,  was  made  part  of  the  official  duties  of  a  clerk  of 
court,  the  sureties  on  his  official  bond  are  held  liable  for  his 
misfeasance  as  well  as  nonfeasance  in  the  performance  of  that 
duty.  As  where  he  wrongfully  entered  upon  the  registry  of 
a  mortgage  a  minute  of  payment  and  redemption,  the  sure- 
ties were  held  liable  in  damages  to  a  subsequent  purchaser  of 
the  mortgaged  premises,  and  the  measure  of  such  damages  is 
the  amount  such  purchaser  was  compelled  to  pay  to  relieve 
the  mortgage.^  A  surety  upon  the  official  bond  of  a  clerk  of 
court  who  collected  taxes  upon  suits  to  an  amount  unauthor- 
ized by  law  is  liable  for  his  failure  to  account  for  the  same  to 

1  Scott  V.  The  State,  46  Ind.  303,  per  State,  57  Miss.   373.    But  where  an 

Buskirk,   J.    To    similar  effect,  see  administrator    deposited   -with    the 

The  State  v.  Givan,  45  Ind.  367.    Nor  clerk  of    a   superior  court  moneys 

are  the  sureties  on  the  bond  of  a  received  from  the  sale  of  lands,  it 

clerk  of  court  liable  for  money  paid  was  held  that  the  sureties  on  the 

to  him  by  an  administrator.   Bowers,  official  bond  of  the  clerk  were  liable 

Adm'r,  v.  Fleming,  67  Ind.  541.    The  for    a    default   in   respect  to   such 

sureties  on  the    official  bond  of  a  moneys,   even   though   he    had   no 

chancery  clerk  are  held  not  liable  legal    authority    to    receive    them, 

for  money  received  by  him  from  the  Thomas,  Adm'r,  v.  Connelly  et  al, 

sale  of  assets  of  a  decedent's  estate  104  N.  C.  343. 

which  he  made  as  special  oommis-  ^  state  v.  Sloane,  30  Ohio,  337. 

sioner    appointed   by  the    court  to  ^  Appleby  v.  State,  45  N.  J.  Law, 

complete  the  sale.    Alcorn  et  al.  v.  161. 


762  SIJEETIES    ON   OFFICIAL   BONDS.  [§  532. 

the  proper  county  officer.^  The  sureties  on  the  bond  of  a 
clerk  of  court,  conditioned  that  he  shall  "  properly  account  for 
all  money  coming  into  his  hands  "  as  required  by  law,  are  held 
liable  for  his  misappropriation  of  money  paid  to  him  as  clerk, 
under  order  of  court,  though  such  order  is  based  upon  the 
practice  of  the  court  and  not  upon  direct  statutory  authority.^ 
The  receipt  of  money  by  the  clerk  of  a  court  of  record  upon 
a  judgment  in  his  office,  whether  paid  voluntarily  or  made  by 
the  sheriff  in  execution,  is  an  official  act,  and  his  failure  to 
faithfully  account  for  such  money  is  held  a  breach  of  his  bond 
for  which  his  sureties  are  liable.' 

§  532.  Liability  of  surety  of  clerk  of  court  continued. — 
"Where  the  sureties  on  the  official  bond  of  a  clerk  of  court  con- 
ditioned inter  alia  that  their  principal  "  shall  in  all  things 
faithfully  perform  the  duties  of  his  office  as  they  are  or  shall 
hereafter  he  presorihed  by  law,"  and  the  legislature,  subsequent 
to  the  execution  of  such  bond,  imposed  on  the  clerk  of  the 
court  the  duty  of  issuing  inspectors'  licenses,  it  was  held  that 
the  sureties  were  liable  for  taxes  collected  from  such  licenses, 
although  their  bond  was  executed  prior  to  the  passage  of  the 
act.*  Where,  by  statute,  it  was  the  duty  of  clerks  of  certain 
courts  to  appoint  guardians  and  to  take  and  approve  their 
official  bonds,  and  a  liability  was  also  imposed  for  failing  to 
take  good  and  sufficient  sureties,  it  was  held  that  the  sureties 
on  the  official  bonds  of  such  clerks  were  liable  for  their  failure 
to  require  proper  security  upon  a  guardian's  bond.*  The  sure- 
ties on  the  bond  of  a  clerk  of  court  are  held  not  liable  for  their 
principal's  failure  to  indorse  upon  an  execution  an  order  direct- 
ing the  sheriff  to  levy  upon  and  first  exhaust  the  property  of 
the  principal,  in  an  issue  involving  the  question  of  suretyship, 
unless  it  is  affirmatively  shown  that  loss  has  been  sustained 
thereby.*  Sureties  on  the  bond  of  a  county  clerk  are  held  not 
liable  for  his  neglect  to  pay  over  to  the  county  fees  received 

1  Hewlett  V.  Nutt,  79  N.  C.  263.  bond  are  liable  therefor,  see  State  v. 

2  In   re   Finks,  41   Fed.   Rep.   383    Watson,  38  Ark.  96. 

(Dist  Ct.  W.  Div.  Va.).  *  City  of  Wilmington  v.  Nutt,  78 

3  McDonald  v.  Atkins,  13  Neb.  568.  N.  C.  177,  adhered  to  in  80  N.  C.  365. 
To  the  efEect  that  when  money  is  '  State  ex  rel.  Topping  v.  Windley, 
placed  in  the  custody  of  the  clerk  by  99  N.  C.  L 

order  of  the  court  the  sureties  on  his        6  state  ex  rel.  WaU  v.  Fleming  et  oL 

134  Ind.  97. 
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by  him  in  probate  matters  in  excess  of  his  salary,  clerk  hire, 
etc'  And  it  was  held  that  the  sureties  on  the  bond  of  a  clerk 
of  court  are  not  liable  for  his  failure  to  pay  over  the  proceeds 
of  land  sold  under  decree  of  court,  unless  it  appeared  that  an 
order  had  been  made  by  court  for  its  disbursement.''  Where 
a  clerk  and  master  in  chancery  sold  certain  land  under  decree 
of  a  court  of  equity,  and  had  collected  only  a  part  of  the  pur- 
chase money,  when,  his  term  having  expired,  he  delivered  to 
his  successor  in  office  all  the  papers,  etc.,  and  thereupon,  by 
consent  of  all  parties,  it  was  agreed  that  he  should  retain  the 
papers  and  finish  the  duties  with  which  he  had  been  charged 
in  respect  to  the  sale  of  such  land,  it  was  held  that,  upon  his 
delivery  of  the  papers,  etc.,  to  his  successor,  his  official  duties, 
powers  and  liabilities  ceased,  and  the  sureties  on  his  official 
bond  were  not  liable  for  anything  thereafter  done  by  him.' 
Where  a  county  clerk,  after  the  expiration  of  his  term  of 
office,  presented  to  the  county  board  a  bill  for  services  ren- 
dered the  county,  which  was  allowed,  and  to  which  he  was  not 
entitled,  it  was  held,  in  an  action  to  recover  the  same  from  the 
sureties  on  his  official  bond,  that  they  were  not  liable.* 

§  533.  Surety  on  official  bond  not  liable  for  services  ren- 
dered officer  by  individuals. —  An  official  bond  is  usually  only 
a  security  to  the  party  the  officer  is  serving,  and  is  not  a  se- 
curity for  any  services  rendered  to  the  officer  by  individuals. 
Thus,  the  condition  of  a  tax  collector's  bond  was  that  he 
should  collect  and  pay  into  the  state  and  county  treasury  all 
the  state  and  county  taxes,  and  should  do  and  perform  all 
other  duties  which  pertain  to  his  office.  Held,  the  sureties  on 
the  bond  were  not  liable  to  the  publishers  of  a  newspaper  for 
the  payment  of  the  costs  of  advertising  sales  of  property  for 
taxes,  even  though  the  law  made  it  the  duty  of  the  collector 
to  advertise  such  sales  in  a  newspaper.'  The  sureties  on  a 
sheriff's  official  bond  are  not  liable  to  a  printer  for  advertising 

1  Satterfield  e.t  al.  v.  People,  104  III.  cases  on  the  liability  of  sureties  on 
448.  bonds  of  clerks  of  courts,  see  Bram- 

2  Smalling  v.  King,  5  B.  J.  Lea  ley  v.  Wilds,  9  B.  J.  Lea  (Tenn.),  674 ; 
(Tenn.),  585.  State  v.  Cole,  13  B.  J.  Lea  (Tenn.), 

3  Gregory  v.  Morisey,  79  N.  C.  559.  67 ;  Cullom  v.  Dolloflf,  94  111.  330. 

*  People  V.  Toomey,  122  111.  808,  af-  '  Brown  v.  Phipps,  6  Smedes  & 
firming  25  111.  App.  46.    For  other    Mar.  (Miss.)  51. 
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notices,  rules,  audits,  inquisitions  and  sales  ordered  by  the 
sheriff,  though  it  was  a  part  of  his  official  duty  to  cause  such 
advertisements  to  be  made,  for  neglect  of  which  his  sureties 
would  have  been  responsible.  "  The  printer  who  pubhshes  the 
notices  does  his  work  for  the  sheriff  and  not  for  the  parties. 
His  position  is  no  better  than  that  of  a  sheriff's  deputy  or  of 
one  who  lets  to  him  a  horse  or  vehicle  to  enable  him  to  exe- 
cute process.  It  does  not  follow  because  the  duty  to  advertise 
is  official  the  duty  to  pay  is  also,  official." '  A  sheriff  collected 
on  execution  the  printer's  bill  for  advertising  the  property  and 
failed  to  pay  it  over.  Held,  the  sureties  on  his  official  bond 
were  not  liable  for  such  default.  The  court  said  that  the 
amount  of  the  printer's  bill  depended  on  the  contract  between 
him  and  the  sheriff,  and  therefore  was  not  fees.  The  printer 
would  collect  it  from  the  sheriff  whether  the  sheriff  collected 
it  from  the  defendant  or  not.  The  printer's  bill  is  hke  a 
tavern  bill  made  in  transporting  a  prisoner,  or  other  expense 
which  the  sheriff  may  have  taxed  as  necessary  outlay,  but 
nothing  can  be  collected  therefor  except  through  the  sheriff.'^ 
§  534.  Surety  of  treasurer  liable  for  interest  on  public 
money  received  by  him. —  It  has  been  held  that  a  county 
treasurer  is  liable  to  the  county  for  interest  received  on  de- 
posits of  county  funds.  His  liability  arises  not  only  from  his 
fiduciary  relation,  but  from  the  fact  that  the  interest  belongs 
to  the  county  and  comes  into  his  hands  as  county  treasurer, 
and  the  sureties  on  his  official  bond  are  also  liable  for  such  in- 
terest. "  The  notion  that  a  public  officer  may  keep  back  in- 
terest which  he  has  received  upon  a  deposit  of  public  money 
is  an  affront  to  law  and  morals,  for  if  done  with  evil  intent  it 
is  nothing  less  than  embezzlement." '    "Where  a  city  treasurer 

1  Commonwealth  v.  Swope,  45  Pa.  sureties  will  not  be  permitted  to  de- 
St  535,  per  Strong,  J.  feat  the  action  by  alleging  such  Ule- 

2  Allen  V.  Kamey,  4  Sti'ob.  Law  gality  as  a  def ensa  Wheeling  v. 
(S.  C),  30.  Black,  25  W.  Va.  266.    Where  a  pub- 

3  Supervisors  of  Richmond  Co.  v.  lie  officer  deposits  the  public  funds  in 
Wandel,  6  Lans.  (N.  Y.)  33,  per  Gil-  a  bank,  and  by  agreement  they  draw 
bert,  J.  And  to  precisely  similar  ef-  interest,  the  sureties  are  held  none 
feet,  see  Wheeling  v.  Black,  25  W.  Va.  the  less  liable  because  they  are  ig- 
366.  And  see,  on  this  point.  City  of  norant  of  such  agreement  Com- 
Chicago  u  Gage,  ffa  111.  593.  And  in  stock  v.  Gage,  91  111  328.  In  Eenfroe 
an  action  to  recover  such  interest  the  v.  Colquitt,  74  Ga.  618,  it  is  held  that 
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loaned  corporate  funds  under  the  direction  of  tlie  city  council 
and  took  notes  therefor,  approved  by  the  council,  payable  to 
himself  as  treasurer,  it  was  held  that  the  interest  collected  by 
him  on  such  notes  was  a  part  of  the  city  funds,  for  any  mis- 
appropriation of  which  his  sureties  were  liable.^ 

§  535.  Whether  surety  of  officer  liable  for  penalties  in- 
curred hy  officer. —  The  bond  of  a  county  clerk  was  condi- 
tioned that  he  should  well  and  truly  perform  all  such  duties 
as  were  or  might  be  required  of  him  by  law  during  the  time 
he  was  clerk.  The  clerk  issued  a  marriage  license  to  a  minor 
without  the  proof  required  by  law,  and  thereby  became  liable 
for  a  penalty  of  $500,  for  which  judgment  was  recovered 
against  him,  but  the  same  remaining  unsatisfied,  suit  was 
brought  against  the  sureties  on  his  oiScial  bond.  By  law,  one- 
half  of  the  penalty  went  to  the  party  suing  and  the  other  half 
to  the  state.  Held,  the  clerk  was  subject  to  the  penalty,  but 
no  one  was  injured,  and  consequently  no  one  could  recover 
against  the  sureties  on  the  bond.^  The  twelve  per  cent,  pen- 
alty given  by  the  Illinois  school  law  for  the  failure  of  the  col- 
lector to  pay  over  school  taxes  on  presentation  of  the  county 
clerk's  certificate  and  demand  of  the  township  treasurer  may 
be  recovered  of  the  collector  and  his  sureties  in  an  action  of 
debt  on  his  bond.  This  was  held  to  be  so  although  the  statute 
spoke  only  of  a  judgment  to  be  rendered  against  the  collector 
for  such  penalty.'  It  has  been  held  that  the  sureties  of  a  sher- 
iff are  not  liable  for  penalties  imposed  on  him  by  statute  for 
not  returning  executions,  etc.* 

§  536.  Surety  on  official  hojid  discharged  if  injured  by 
act  of  obligee. —  As  a  general  rule,  the  sureties  on  an  oflBcial 
bond  will  be  discharged  by  any  unauthorized  dealings  be- 
tween the  principal  and  obligee  which  varies  their  situation 

the  sureties  on  a  treasurer's  bond  are  Law  (S.  C),  413.    See,  also,  on  this 

not  liable   for  interest  illegally  re-  subject.   State  v.  Harrison,   Harper, 

ceived  by  their  principal  for  use  of  Law  (S.  C),  88.    In  Wilson  v.  State,  1 

the  state's  funds.  B.  J.  Lea  (Tenn.),  316,  it  was  held 

1  Hunt  V.  State  ex  rel.  City  of  An-  that  the  sureties  of  a  tax  collector  are 

derson,,124Ind.  306.  liable  for  the  penalties  collected  by 

-  Brooks  V.  The  Governor,  17  Ala.  him,  and  no  question  as  to  the  legal- 

806.  ity  of  collecting  the  penalties  can  be 

8  Tappan  v.  The  People,  67  IlL  339.  made. 

4  Treasurers   v.    HilUard,  8   Eich. 
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or  increases  their  risk.  Thus,  where  a  constable  collected 
money  on  execution  and  tendered  it  to  the  creditor,  who  did 
not  take  it,  but  told  the  constable  he  might  keep  it  for  several 
weeks  or  months,  it  was  held  the  sureties  on  the  constable's 
official  bond  were  discharged  from  all  liability  on  account  of 
such  money.  The  court  said :  "  The  effect  of  letting  the  money 
remain  in  the  hands  of  the  constable,  whether  it  be  consid- 
ered as  a  loan  or  accommodation,  jjlaced  the  plaintiff  in  exe- 
cution and  the  constable  in  a  nejv  relation,  to  which  the  surety 
was  neither  privy  nor  party.  The  plaintiff  should  not  have 
been  liberal  at  the  expense  of  the  security.  .  .  .  The 
plaintiff,  in  agreeing  to  leave  his  money  in  the  officer's  hands, 
in  effect  loans  him  the  money,  puts  the  security  in  great  jeop- 
ardy and  seriously  injures  him." '  If  a  collector  of  internal 
revenue  consents  to  the  use  of  the  public  money  by  his  deputy 
collector,  in  his  private  business  of  buying  and  speculating  in 
grain,  it  will  be  a  fraud  on  the  sureties  of  the  deputy,  and  will 
discharge  them  from  liability  on  his  bond  for  a  defalcation  on 
his  part  resulting  from  it.^  Where  goods  levied  on  by  a 
sheriff  are  sold  under  an  agreement  of  the  parties  in  a  mode 
wholly  unknown  to  the  due  execution  of  a  fieri  facias,  the 
parties  cannot  hold  the  shetiff  officially  responsible,  and 
thereby  charge  the  sureties  on  his  official  bond  with  his  de- 
faults in  that  regard.'  Certain  county  commissioners  appointed 
one  B.  collector  of  taxes,  and  issued  the  tax  warrant  and  du- 
plicate to  him,  but  he  failed  to  give  bond.  C.  was  then  ap- 
pointed collector,  and  gave  bond  with  sureties,  and  collected 
taxes,  and  paid  over  such  sums  as  he  received.  B.  also  col- 
lected taxes,  which  he  failed  to  pay  over.  O.'s  sureties  were 
sued  on  their  bond  for  the  taxes  collected  by  B.,  and  it  was 
claimed  that  as  they  were  by  their  bond  liable  for  the  collec- 
tion of  the  taxes  by  C,  they  were  liable  for  all  the  taxes,  no 
matter  by  whom  they  were  collected.  Held,  they  were  not 
liable  for  the  taxes  collected  by  B.,  because  the  commissioners 

1  Wells  V.  Grant,  4  Yerg.  (Tenn.)  treasurer  are  discharged  if  the  county 
491,  per  Peck  and  Green,  JJ.  commissioners  take  his  note  and  a 

2  Pickering    v.    Day,    3    Houston  mortgage  on  land  in  payment  for  his 
(Del.),  474.  defalcation,  see  Goodin  v.  The  State, 

3  Webb  V.  Anspach,  3  Ohio  St.  533.  18  Ohio,  6. 
Holding  that  the  sureties  of  a  county 
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by  their  act  had  enabled  B.  to  collect  such  taxes  as  he  col- 
lected, and  the  parties  who  had  paid  B.,  thus  having  the  ap- 
parent authority  to  collect  the  taxes,  could  not  be  forced  to 
pay  them  again.'  Where  certain  heirs,  by  an  act  under  private 
signature,  regulated  between  themselves  the  mode  of  parti- 
tion of  an  estate,  and  authorized  the  curator  to  pay  certain 
claims,  and  further  verbally  authorized  him,  in  order  to  save 
expense,  to  settle  the  affairs  of  the  estate  out  of  court,  it  was 
held  that  the  sureties  of  the  curator  were  not  discharged,  be- 
cause nothing  had  been  done  but  what  the  court  would  have 
ordered  done  if  there  had  been  no  interference.^ 

§  537.  When  surety  of  sheriff  liable  for  acts  done  by  him 
after  termination  of  his  ofiflce. —  Important  questions  fre- 
quently arise  with  reference  to  the  liability  of  sureties  of  public 
officers  for  the  acts  or  defaults  of  such  officers  after  the  expir^i- 
tion  of  their  term  of  office.  These  questions  usually  turn  upon 
the  law  in  force  at  the  time,  the  wording  of  the  bond,  and  the 
circumstances  under  which  the  acts  are  done  or  defaults  com- 
mitted, and  these,  of  course,  greatly  vary.  The  subject  will 
be  best  illustrated  by  a  review  of  the  cases  in  which  it  has  been 
discussed.  -  Thus,  by  law,  the  office  of  constable  was  for  one 
year,  but-  they  were  to  hold  till  their  successors  were  elected 
and  qualified.  A  constable's  bond  recited  that  he  had  been 
elected  constable  "  for  the  term  of  one  year,  and  until  his  suc- 
cessor .  .  .  (should)  be  elected  and  qualified,"  and  pro- 
vided that  he  should  faithfully  discharge  the  duties  of  the 
office.  He  was  elected  for  a  second  term  and  continued  to 
exercise  the  office,  but  failed  to  qualify  for  such  second  term 
by  giving  a  new  bond  and  taking  the  oath  of  office.  Held, 
his  sureties  for  the  first  year  were  liable  for  his  defaults  com- 
mitted during  the  second  year,  on  the  ground  that  by  law  the 
constable  held  under  his  first  election  till  his  successor  was 
elected  and  qualified,  and  his  sureties  were  liable  for  his  acts 
during  such  time.^  A  statute  provided  that  where  an  execution 

1  Cannell  v.  Crawford  Co.,  59  Pa.  til  his  successor  was  elected  and 
St  196.  qualified,  the  liability  of  the  sureties 

2  Perkins  v.  Cenas,  15  La.  Ann.  60.  on  his  bond  was  held  to  conttaue 

3  Butler  V.  The  State,  30  Ind.  169.  after  the  expiration  of  the  two  years 
And  where  by  statute  a  constable's  and  until  his  successor  Was  elected 
term  of  office  was  two  years  and  un-  and  qualified.    State  v.  Kurtzeborn, 
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came  to  the  hands  of  a  constable,  and  his  term  of  office  after- 
wards expired,  he  should  proceed  the  same  as  if  his  office  .had 
not  expired,  and  that  his  sureties  should  be  liable  for  all  money 
so  collected.  Held,  that  the  sureties  of  a  constable,  during  the 
term  in  which  he  received  an  execution,  were  liable  for  money 
collected  by  him  thereon  during  a  subsequent  term  for  which 
he  had  given  a  new  bond  with  different  sureties.  The  court 
said  that  but  for  the  statutory  provision  the  sureties  on  the 
second  bond  would  have  been  liable.'  Accordingly  it  has  been 
held  that  the  sureties  on  a  sheriff's  bond  are  liable  for  his  fail- 
ure to  pay  over  money  received  by  him  in  his  official  capacity 
during  the  term  of  office  covered  by  their  bond,  although  the 
money  arose  from  a  partition  sale  made  by  him  during  a  pre- 
vious term  covered  by  a  bond  with  different  sureties.^  By 
statute,  a  party  whose  land  was  sold  on  execution  had  the 
right  to  redeem  it  within  twelve  months  by  paying  the  officer 
who  made  the  sale  the  amount  of  the  purchase  money.  A  sher- 
iff, after  the  expiration  of  his  office,  received  money  in  redemp- 
tion of  land  sold  by  him  while  in  office.  Held,  the  receipt  of 
the  money  was  part  of  the  duties  of  the  sheriff,  for  which 
his  sureties  were  responsible.'  A  sheriff  held  office  for  two 
terms,  giving  different  sets  of  sureties  for  each  term.  Held, 
the  sureties  for  the  first  term  were  liable  for  money  reahzed 
from  a  sale  of  property  levied  on  during  the  first  term  but 
not  sold  till  the  second  term.^    But  if  the  sheriff  receives  the 

78  Mo.  98,  affirming  9  Mo.  App.  245.  i  McCormiok  v.  Moss,  41  la  353. 

So  where  under  articles  of  incorpora-  2  Ingham's  Adm'rs  v.  McCombs,  17 

tion  it  is  provided  that  a  treasurer  Mo.  558.     See,  also,  on  this  subject, 

shall  be  elected  annually,  and  shall  Warren  u   The  State,   11  Mo.    583. 

hold  office  until  his  successor  shall  be  And  in  State  v.  Lidwell,  11  Mo.  App. 

elected  and  qualified,  and  the  giving  567,  it  was  held  that  the  sureties  on 

of  bond  is  a  necessary  qualification,  the  second  bond  of  a  constable  who 

it  is  held   that  the  liability  of  the  was  his  own  successor  were  liable 

sureties  thereon  continues  until  their  for  moneys  received  during  the  time 

principal  is    elected    and   qualified,  covered  by  the  first  bond,  where  the 

Union  Society  v.    Mitchell,  26  Mo.  default  occurred  during  the  second 

App.    206.     And   in    Lionberger  v.  term. 

Krieger,  13  Mo.  App.  313,  it  is  held  SElkin  v.  The  People,  3  Scam.  (111.) 

that  the  sureties  of  a  bank  cashier  207. 

who   holds   until   his    successor   is  <  Tyree  u  Wilson,  9  Gratt.  (Va.)  59. 

elected  and  qualified  are    liable  so  Where  an  estate  was  committed  to  a 

long  as  he  continues  in  office.    See,  sherifif  for  administration,  and  before 

also.  Long  v.  Seay,  72  Mo.  648.  the  order  of  committal  an  execution 
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execution  after  the  expiration  of  Hs  term  of  office,  it  has  besn 
held  that  his  sureties  for  that  term  are  not  liable  for  money 
realized  from  such  execution,  even  though  no  successor  of  the 
sheriff  has  qualified  and  he  is  acting  as  sheriff  de  facto}  "Where 
judgment  of  ouster  from  office  was  given  against  a  sheriff,  but 
no  writ  of  discharge  was  issued,  and  afterwards  an  execution 
was  placed  in  his  hands  on  which  he  made  the  money,  it  was 
held  that  his  sureties  were  liable  for  such  money,  as  the  same 
was  received  by  him  colore  officii  and  he  remained  de  facto  in 
possession  of  the  office.^  So  it  has  been  held  that  the  sureties 
of  a  constable  are  liable  for  money  collected  by  his  deputy 
after  the  constable  has  forfeited  his  office  by  removal  from 
the  state.'  But  where  a  sheriff  was  actually  removed  from 
office,  it  was  held  that  his  sureties  were  not  liable  for  any  of 
his  subsequent  acts.*  The  constitution  of  a  state  provided  that 
a  sheriff  might  be  required  to  renew  his  bond  from  time  to 
time,  and  in  default  of  his  so  doing  his  office  should  be  deemed 
vacant.  A  statute  provided  that  he  should  renew  his  bond 
yearly,  but  did  not  expressly  say  his  office  should  be  vacant  if 
he  did  not  so  renew  it.  A  sheriff  failed  to  renew  his  bond, 
and  afterwards,  during  the  term  of  office  for  which  he  was 
elected,  made  default.  Held,  the  sureties  on  his  original  bond 
were  liable  therefor,  as  he  remained  sheriff  de  facto  by  virtue 
of  his  election.'  The  sureties  of  a  sheriff  are  liable  for  money 
made  by  him  on  legal  process  during  his  official  term,  although 
it  is  not  demanded  by  the  party  entitled  thereto  until  after 

in  favor  of  tlie  estate  came  into  his  money,  are  not  liable  for  such  money, 

hands,  which  he  levied  and  returned  see  McDonald  v.  Bradshaw,  3  Kelly 

not  sold  for  want  of  bidders,  it  was  (Ga),  248. 

held  that  the  sureties  on  his  official  2  Kent  v.  Mercei-,  12  Up.  Can.  (C.  P.) 

bond  at  the  time  of  the  levy  of  such  30. 

execution  were  liable,  although  their  3  state  v.  Muir,  20  Mo.  303. 
principal  may  have  given  a  new  bond  *  Dixon  v.  Caskey,  18  Ala  97. 
as  sheriff  before  the  money  was  col-  ^  Dunphy  v.  Whipple,  35  Mich.  10. 
lected  and  lost  through  his  neglect.  But  see  County  of  Scott  v.  Ring,  39 
Wooddell  V.  Brufif,  35  W.  Va.  465.  Minn.  398,  wherein  the  sureties  were 
1  Cuthbert  v.  Huggins,  31  Ala.  349.  held  not  liable  under  a  statute  ex- 
To  the  effect  that  the  sureties  of  a  pressly  declaring  the  office  of  county 
sheriff  who  has  an  execution  in  his  treasurer  vacant  in  case  of  the  failure 
hands  for  five  months  before  going  of  the  incumbent  to  qualify  as  pro- 
out  of  office,  but  makes  no  levy,  and  vided  upon  re-election, 
after  going  out  of  office  receives  the 
49 
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the  expiration  of  such  term.  The  obligation  of  payment  ac- 
crues during  the  term  of  office,  and  remains  after  the  expira- 
tion of  such  term.' 

§  538.  Cases  holding  surety  of  officer  liaMe  for  his  acts 
after  expiration  of  his  official  term,  etc. —  A  county  treas- 
urer did  not  turn  over  his  office  to  his  successor  till  one  day 
after  his  term  of  office  expired,  and  on  that  day,  after  the  ex- 
piration of  his  office,  he  received  certain  moneys  in  his  official 
capacity.  Held,  the  sureties  on  his  official  bond  were  liable 
for  the  moneys  thus  received,  on  the  ground  that  he  was  de 
facto  the  treasurer,  and  the  sureties  would  not  be  permitted 
to  set  up  that  he  was  not  treasurer  de  jure?  "Where  a  com- 
missioner in  equity,  after  he  had  resigned  his  office,  and  before 
a  successor  had  been  appointed,  received  money  on  a  bond, 
which  he  had  taken  as  commissioner,  it  was  held  his  sureties 
were  liable  for  the  money  thus  received.'  "Where  the  money 
and  property  of  an  infant  without  a  guardian  was  ordered  by 
a  decree  of  a  county  court  to  be  paid  over  to  a  clerk  of  that 
court,  to  be  by  him  invested  and  managed  under  the  direction 
of  the  court,  and  for  the  use  of  the  infant,  and  the  statute 
provided  that  his  official  bond  should  be  liable  for  the  duties 
enjoined  by  the  court  in  relation  to  the  property,  it  was  held 
that  the  sureties  on  his  bond  when  the  order  was  made  were 
liable  for  money  received  by  him  after  his  term  of  office  had 
expired,  as  he  received  it  by  virtue  of  the  order  made  while 
they  were  liable.^  Where  a  bond  was  given  by  the  agent  of 
an  unincorporated  joint-stock  company  to  the  directors  for  the 
time  being,  conditioned  for  the  faithful  performance  of  his 
duties,  etc.,  and  the  directors  were  appointed  annually,  and 
changed  before  a  breach  of  the  condition  of  the  bond,  the 
agent  and  his  sureties  are  liable  in  an  action  brought  by  the 
obligees  in  the  bond  for  a  breach  happening  after  such  obli- 
gees went  out  of  office.  "  It  is  true  the  directors  of  this  com- 
pany are  elected  annually,  but  the  company  has  not  said  that 
the  agent  shall  be  for  one  year  only ;  his  appointment  is  dur- 
ing pleasure.    The  sureties  do  not  become  sureties  in  conse- 

iKing  V.  Nichols,  16  Ohio  St  80;  s  State  v.  Bird,  3  Rich.  Law  (S.  C), 
Brobst  V.  Skillen,  16  Ohio  St.  383.  99. 

2  Placer  Co.  v.  Dickerson,  45  CaL  13.        ^Latham  v.  Fagan,  6  Jones'  Law 

(N.  C),  63. 
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quense  of  their  confidence  in  the  directors,  but  of  their  confi- 
dence in  the  agent  whose  sureties  they  are."  ^  B.,  having 
been  elected  hy  the  city  council  of  "Wheeling  collector  of  said 
city  for  the  unexpired  portion  of  the  current  term  of  said 
office,  and  having  continued  to  hold  and  exercise  the  duties  of 
said  oifice  after  the  expiration  of  said  current  term  and  until 
his  successor  was  elected  and  qualified,  held,  that  the  sure- 
ties on  his  official  bond  were  bound  to  the  same  extent  for 
any  default  while  in  office  after,  as  well  as  before,  the  expira- 
tion of  the  current  term  specified.^  The  surety  upon  a  treas- 
urer's official  bond  is  held  liable  for  a  balance  in  the  hands  of 
his  principal  at  the  end  of  his  term,  although  the  latter,  being 
re-elected  and  continuing  to  have  the  custody  of  the  funds 
Avithout  giving  a  new  bond,  embezzles  the  money  afterward, 
and  his  default  is  not  discovered  until  his  successor  is  duly 
qualified.' 

§  539.  Cases  holding  surety  on  official  bond  not  liable  for 
acts  of  officer  after  expiration  of  his  term,^ —  A  civil  officer 
has  a  right  at  any  time  to  resign  his  office,  and  after  his  resig- 
nation has  been  received  at  the  proper  department,  his  surety 
is  not,  as  a  general  rule,  hable  for  any  of  his  subsequent 
acts.*  A  township  trustee  gave  bond  for  his  acts  during  one 
year  and  till  his  successor  should  be  elected  and  qualified. 
His  successor  was  elected  and  qualified,  and  the  next  day 
the  old  trustee  borrowed  money  on  the  credit  of  the  town- 
ship. Jleld,  his  sureties  were  not  liable  therefor.  He  was 
then  neither  an  officer  de  facto  nor  de  jure.^  So  it  has  been 
held  that  the  sureties  on  the  official  bond  of  the  trustee  of  the 
jury  fund  are  not  liable  for  money  received  by  him  after  the 

1  Anderson  v.  Longden,  1  Wheat.  » Steinback  v.  The  State,  38  Ind. 

85,   per  Marshall,  C.  J.    For  a  case  483.    In  City  Council  of  Montgomery 

holding  under  peculiar  circumstances  v.  Hughes,  65  Ala.  201,  it  is  held  that 

that  the  bond  of  a  deputy  collector  the  liability  of  a  clerk's  sureties  ceases 

covered  acts  done  after  a  subsequent  with  the  expiration  of  his  term  of 

appointment    of    the    collector,  see  oflSce,  notwithstanding  the  city  char- 

Delacour  v.  Caulfield,  1  Irish  Com.  ter  creating  the  office  provided  that 

Law,  669.  upon  the  expiration  of  his  term  he 

-  Wheeling  v.  Black  et  al,  25  W.  Va.  should  continue  in  office  until  his 

266.  successor  was  duly  elected  and  qual- 

3  Black  V.  Oblender,  135  Pa.  St.  526.  ified. 

4  United  States  v.  Wright,  1  Mc- 
Lean, 509. 
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expiration  of  his  term  of  office,  even  though  he  is  still  holding 
the  office  when  he  receives  the  money.^  The  bond  of  an 
auctioneer  provided  that  he  should  perform  his  duty  to  all 
persons  who  should  employ  him  as  such  "  during  his  continu- 
ance in  office."  He  received  goods  and  advertised  them  for 
sale  during  his  official  term,  and  sold  them  in  pursuance  of 
the  notice  the  day  after  his  term  expired.  Held,  his  sureties 
were  not  liable  for  the  proceeds  of  the  sale.^  A  constable's 
official  term  being  a  year,  a  note  was  put  into  his  hands  in  the 
year  1 823,  and  he  received  the  money  due  on  it  in  1825.  Held, 
his  sureties  for  1823  were  not  liable  for  the  money  so  received.' 
Where  money  was  paid  to  the  deputy  of  a  clerk  and  master  in 
chancery  after  the  term  of  such  clerk  and  master  had  expired, 
but  while  he  was  stiU  filling  the  office  without  any  new  appoint- 
ment or  new  bond,  it  was  held  that  the  sureties  on  the  official 
bond  of  such  clerk  and  master  were  not  liable  for  the  money  so 
paid.*  The  sureties  on  the  official  bond  of  a  school  district  col- 
lector have  been  held  not  liable  for  his  refusal  to  pay  over,  upon 
order  of  the  district  trustees,  moneys  received  during  a  term 
of  office  which  had  expired  at  the  time  the  ordea  was  made, 
and  with  respect  to  which  expired  term  the  bond  was  given ; 
the  reason  being  that  the  default  did  not  occur  during  the 
term  for  which  the  sureties  were  liable.'  A  county  treasurer 
was  elected  for  two  years,  and  gave  bond  with  sureties  for  the 
performance  of  his  duties  during  the  period  for  which  he  was 
elected,  and  until  the  election  and  qualification  of  his  successor. 
Before  the  expiration  of  the  term  it  was  extended  by  the  legis- 
lature for  about  three  months,  and  no  new  bond  was  given  by 
the  treasurer.  Held,  the  sureties  were  not  responsible  for  the 
official  conduct  of  the  treasurer  during  the  time  for  which 
the  term  was  extended.  The  legislature  had  no  power  to  ex- 
tend their  liability  beyond  the  precise  terms  of  their  contract, 
and  the  words  of  the  bond  must  be  understood  to  refer  to  the 

1  Offutt  V.  Commonwealth,  10  Bush  where  an  oflBcer's  bond  is  conditioned 
(Ky.),  212.  that  he  will  pay  over  all  moneys  re- 

2  Florence  n  Richardson,  3  La.  Ann.  ceived  by  virtue  of  his  oflBce  the  sure- 
663.  ties  are  not  liable  for  monej's  received 

3  Governor  u  Coble,  3  Dev.  Law  by  him  after  he  is  out  of  office,  see 
(N.  C),  489.  State  v.  Dailey,  4  Mo.  App.  172. 

4  HoUoman  v.  Langdon,  7  Jones'  5  Overacre  v.  Garrett,  5  Lans.  (N.  Y.) 
Law  (N.  G),  49.    To  the  effect  that  156. 
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law  as  it  was  when  the  obligation  was  entered  into.'  Where 
the  president  and  general  actuary  of  a  bank  for  a  certain  term 
gave  bond  to  the  bank  with  surety  conditioned  that  he  would 
"  well  and  truly,  honestly  and  faithfully  perform  his  duties  as 
general  actuary,"  and,  after  the  resignation  of  his  position,  re- 
mained in  the  bank  as  clerk  and  book-keeper,  and  while  in  the 
latter  capacity  converted  funds,  it  was  held  that  the  sureties 
on  his  bond  as  actuary  were  not  liable.^ 

§  54:0.  When  surety  on  old  bond  of  officer  discharged  if 
under  requirement  of  statute  he  give  new  bond. —  Where  a 
statute  provides  that  an  officer  who  has  already  given  bond 
and  is  exercising  an  office  may  be  required  to  give  a  new 
bond,  but  does  not  make  provision  for  the  discharge  of  the 
sureties  on  the  old  bond,  the  giving  of  such  new  bond  does 
not,  as  a  general  rule,  discharge  the  sureties  on  the  old  bond.' 
Where,  in  such  case,  such  second  bond  is  given,  the  sureties 
thereon  may  be  sued  for  a  default  of  the  principal  before  any 
suit  is  brought  against  the  sureties  on  the  first  bond.*  The 
curator  of  an  estate  having  given  bond  committed  a  default 
and  was  afterwards  ruled  to  give,  and  gave,  a  new  bond  with 
diilerent  sureties ;  the  effect  of  which  new  bond  was,  by  stat- 
ute, to  discharge  the  first  sureties  from  all  future,  but  no  past, 
liability.  The  curator  carried  the  amount  of  the  defalcation 
into  his  accounts,  after  giving  the  new  bond,  so  as  to  render 

1  Brown  V.  Lattimore,  17  Cal.  93.  on  the  old  bond  are  not  discharged 
2Jennery  i;.  Olmstead,  90N.  Y.  363.  thereby,  see  State  w  WolfiE,  10  Mo. 
3  People  V.  Curry,  59  111.  35,  with  App.  95.  To  the  effect  that  the  giv- 
ref  erence  to  bond  of  administrator,  ing  of  a  new  bond  does  not  discharge 
To  similar  effetet,  with  reference  to  the  sureties  on  the  old  bond,  seer  fur- 
bond  of  guardian,  see  Hutohcraft  v.  ther.  State  v.  Hull,  53  Miss.  636.  See 
Shrout,  1  T.  B.  Mon.  (Ky.)  306 ;  Com-  generally  on  this  subject,  Jones  v. 
monwealth  v.  Cox's  Adm'r,  36  Pa.  St.  Eitter's  Adm'r,  56  Ala.  270 ;  State  v. 
442 ;  Jones  v.  Blanton,  6  Ired.  Eq.  Sappington,  67  Mo.  529.  To  the  ef- 
(N.  O.)  115 ;  Yost  v.  State,  80  Ind.  850 ;  feet  that,  after  the  giving  of  a  second 
Conover's  Case,  35  N.  J.  Eq.  108;  bond,  the  sureties  upon  the  first 
Eichelberger  v.  Gross,  42  Ohio  St  bond,  upon  petition  therefor,  are 
549.  And  with  reference  to  bond  of  discharged,  the  sureties  on  the  sec- 
testamentary  trustee.  Common-  ond  bond  are  not  thereby  released, 
wealth  V.  Risdon,  8  Phila.  (Pa.)  28.  see  Brooks  v.  Whitmore,  139  Mass. 
See,  also.  Wood  v.  Williams,  61  Mo.  356. 

63.    To  the  effect  that  a  new  bond  *  Pinkstaff  v.  The  People,   59  111. 

given  by  a  puWic  administrator  is  148.    And   see  Brown    v.  State,  23 

merely  cumulative,  and  the  sureties  Kan.  335. 
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the  sureties  thereon  liable  for  the  same,  and  judgment  was  had 
against  them  therefor.  Held,  the  sureties  on  the  first  bond 
were  liable  for  all  defaults  of  the  curator  which  were  actually 
committed  while  they  were  sureties,  even  though  judgment 
for  the  same  default  had  been  recovered  against  the  sureties 
on  the  second  bond.*  A  statute  provided  that  if  the  surety  of 
a  guardian  desired  to  be  released  he  should  take  certain  steps, 
and  "  if  a  guardian  shall  give  new  bond,  when  ruled  to  do  so 
by  the  court,  his  former  security  shall  not  be  bound  for  any 
act  of  his  thereafter."  Upon  proper  proceedings  the  county 
court  ordered  a  surety  on  a  guardian's  bond  to  be  discharged 
"  from  all  loss  and  damage,"  a  new  bond  being  executed. 
Held,  the  surety  was  discharged  from  all  liability  on  account 
of  what  had  before  occurred  as  well  as  of  what  might  there- 
after occur.^  Under  a  similar  statute  it  has  been  held  that 
the  surety  was  discharged  by  the  mere  fact  of  the  new  bond 
being  given  without  any  order  of  court  discharging  him.'    A 


1  State  V.  Drury,  36  Mo.  281.  And 
where  an  executor  pledged  notes  be- 
longing to  the  estate  for  his  private 
purposes,  in  consequence  of  which 
they  were  lost  to  the  estate,  the  sure- 
ties on  the  bond  existing  at  the  date 
of  the  conversion  of  the  notes  were 
held  liable,  even  though  the  executor 
had  subsequently  given  an  additional 
bond  carrying  down  the  balance  due 
the  estate,  so  as  to  make  the  sureties 
on  the  latter  bond  also  liable.  State 
V.  Berning,  6  Mo.  App.  105,  affirmed 
in  74  Mo.  87.  And  to  similar  effect, 
see  Wolff  V.  Schaeffer,  74  Mo.  154. 
Where  a  clerk  of  court  executed  an 
oiScial  bond,  and  two  years  there- 
after one  of  the  sureties  thereon,  de- 
siring to  be  relieved  from  his  surety- 
ship, said  clerk  executed  a  new  bond 
with  sureties,  and  an  action  being 
commenced  on  the  first  bond,  pend- 
ing which,  a  verdict  was  returned 
against  said  clerk  and  the  sureties 
on  his  second  bond,  held,  that  it 
was  error  to  instruct  the  jury  that 
the  verdict  in  the  action  on  the  sec- 


ond bond  barred  a  recovery  in  the 
action  on  the  first  bond.  State  u 
Moses,  20  S.  0.  465.  The  court  say, 
in  effect,  that,  if  the  clerk  committed 
any  breach  of  his  ofScial  bond  prior 
to  the  giving  of  the  second  bond, 
such  default  would  render  the  sure- 
ties on  his  first  bond  liable,  and  if 
such  default  continued  after  the  sec- 
ond bond  was  given,  the  sureties  on 
that  bond  would  of  course  be  liable. 
The  second  bond  was  not  a  substitu- 
tion for  the  first  in  the  sense  that  it 
operated  a  release  of  the  sureties  on 
the  first  bond  from  liability. 

■^  Watts  V.  Pettit,  1  Bush(Ky.),  154; 
Moore  v.  Potter,  9  Bush  (Ky.),  357. 

8  Lane  u  The  State,  27  Ind.  108. 
See,  also,  on  this  subject.  United 
States  V.  Warden,  5  Mason,  82. 
Where  a  probate  court  was  empow- 
ered by  statute  to  accept  a  new  bond 
from  a  guardian  in  lieu  of  a  former 
one,  and  a  new  bond  had  been  so 
given,  it  was  held  that  the  sureties 
on  the  former  bond  were  not  liable 
for  defaults  of  the  guardian  subse- 
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statute  provided  that  the  sureties  of  a  justice  of  the  peace 
might  give  notice  that  they  were  no  longer  willing  to  be  bound 
for  him,  and  that  if  he  should  give  other  security  "  to  the  sat- 
isfaction of  the  trustees,"  his  first  sureties  should  be  discharged. 
Such  a  notice  having  been  given  by  the  first  sureties  of  a  jus- 
tice, he  procured  other  persons  to  subscribe  their  names  to  his 
ofiicial  bond,  but  no  seals  were  attached  to  their  names,  nor 
were  such  names  contained  in  the  body  of  the  bond.  Held, 
the  first  sureties  were  not  discharged.  "  No  other  security 
was  given ;  none  at  all."  '  Part  of  the  sureties  on  the  official 
bond  of  a  county  treasurer  applied  for  and  obtained  a  dis- 
charge from  liability  as  suqh  sureties  under  a  statute  making 
provision  therefor,  and  the  treasurer  gave  a  new  bond.  A  de- 
fault occurred  after  the  discharge  of  the  sureties  aforesaid, 
and  it  was  held  that  the  remaining  sureties  on  the  first  bond 
were  not  liable  therefor.  The  court  said  that  the  discharge' 
of  any  one  of  the  sureties  so  altered  the  contract  as  to  dis- 
charge all  the  others.^  Where  a  statute  provides  that  sureties 
on  an  ofiicial  bond  may  be  discharged  by  proceedings  before 
certain  persons,  the  proceedings  must  be  had  before  the  per- 
sons who,  at  the  time  of  the  proceedings,  have  the  right  to  grant 
such  discharge,  and  not  before  the  persons  who  had  the  power 
to  grant  the  discharge  when  the  bond  was  given,  if  such  per- 
sons have  been  changed  in  the  meantime.' 

§  541.  Liability  of  surety  on  second  bond  for  same  term 
of  officer. —  "When  an  officer  during  his  term  gives  an  addi- 
tional bond  in  pursuance  of  the  requirements  of  a  statute  or 
otherwise,  whether  the  sureties  in  the  last  bond  are  liable  for 
any  default  happening  before  the  time  they  signed  often  be- 
comes an  important  question.    Where  a  statute  provided  that 

quently  occurring.  Spencer  w.  Hough-  sued  together  in  the  same  suit,  see 

ton,  68  Cal.  83.  Powell  v.  Powell,  48  Cal.  234.    Hold- 

1  Stevens  v.  AUmen,   19  Ohio  St  ing  that,  where  several  sureties  sign 

485,  per  Brinkerhoflf,  C.  J.  an  official  bond,  each  binding  him- 

'^ People  V.  Buster,  11  Cal.  215.  See,  self  "severally  for  the  sum,  and  the 

to  this  point,  Spencer  v.  Houghton,  sum  alone,"  set  opposite  bis  name,  a 

68  CaL  83.  joint   action  cannot  be  maintained 

'  People    V.    Evans,    39    CaL    439.  against  them  for  the  amount  of  the 

Holding  that   sureties  on  different  bond,  see  State  v.  Powers,  52  Miss. 

bonds    of    an    administrator,  when  198, 
their  liability  is  the  same,  may  be 
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upon  application  by  the  sureties  of  an  administrator  he  might 
be  required  to  execute  "  a  further  bond  for  the  performance 
of  the  condition  of  the  former  bond,"  and  such  a  bond  was 
given  with  such  a  condition,  it  was  held  that  the  surety  on 
such  last  bond  was  liable  for  all  defaults  of  the  guardian  oc- 
curring both  before  and  after  the  execution  of  such  last  bond.^ 
But  where  under  the  same  statute  a  new  bond  was  given  by 
an  executrix,  conditioned  that  she  would  "  well  and  truly  and 
faithfully  perform  the  duties  and  trusts  committed  to  her  as 
executrix,"  it  was  held  that  the  surety  in  such  new  bond  was 
only  liable  for  subsequent  defaults  of  the  executrix.-  Where 
a  guardian  was  ordered  by  the  probate  court  to  give  supple- 
mental security,  and  a  new  surety,  in  pursuance  of  such  order, 
signed  the  old  bond  of  the  guardians,  it  was  held  that  he 
thereby  became  liable  for  all  acts  of  the  guardian  from  the 
time  the  bond  was  first  executed.'    A  sheriff  collected  money 


1  Armstrong  v.  The  State,  7  Blackf . 
(Ind.)  81.  To  similar  effect,  see  Steele 
r.  Reese,  6  Yerg.  (Tenn.)  263 ;  Treas- 
urers I'.  Taylor,  2  Bailey,  Law  (S.  C), 
524.  See,  also,  Enicks  v.  Powell,  3 
Strobh.  Eq.  (S.  C.)  196 ;  State  v. 
Moses,  18  S.  C.  366.  Under  the  Mis- 
sissippi Code,  the  probate  court,  if  it 
has  reason,  for  any  cause  whatever, 
to  believe  that  the  first  surety  on  a 
guardian's  bond  is  insufficient,  or 
was  so  when  taken,  may  order  or 
take  "  additional "  security ;  and, 
when  so  taken,  the  new  or  additional 
security  is  liable  for  all  past  as  weU  as 
future  breaches  of  the  guardian's 
duty.  State  v.  Hull,  53  Miss.  626.  In 
sustaining  this  holding  the  court  rea^ 
son  thus :  "  The  term '  additional '  em- 
braces the  idea  of  joining  or  uniting 
one  thing  to  another,  so  as  thereby  to 
form  one  aggregate.  .  .  .  '  Addi- 
tional security '  is  that  which,  united 
with  or  joined  to  the  former,  is 
deemed  to  make  it  as  an  aggregate 
sufficient  as  a  security  from  the  be- 
ginning." State  V.  HuU,  53  Miss. 
626,  645.  And  see  Lacoste  u  SpHvalo, 


64  Cal.  35,  where  it  is  held  that  an 
administrator's  bond  given  pursuant 
to  an  order  of  court  requiring  "  fur- 
ther and  additional  security  "  is  cu- 
mulative. The  court  say  that  the  pur- 
pose of  requiring  it  is  to  strengthen 
the  security  previously  given,  and 
the  sureties  on  such  bond  are  liable 
for  the  faithful  execution  of  the 
duties  of  their  principal  without  re- 
gard to  the  time  of  the  execution  of  _ 
the  bond.  To  the  effect  that  the  giv- 
ing of  the  second  bond  does  not  im.- 
pair  the  liability  of  the  sureties  on 
the  bond  already  given,  see  City  of 
New  Orleans  v.  Gauthreaux,  36  La. 
Ann.  109. 

2  The  State  v.  Hood,  7  Blackf.  (Ind.) 
127.  And  to  same  effect,  see  Will- 
iams V.  The  State,  89  Ind.  570.  To 
the  effect  that  the  sureties  on  the 
new  bond  of  a  guardian  are  liable 
for  aU  moneys  or  property  in  his 
hands  at  the  time  of  the  execution 
of  the  bond,  see  Moody  v.  State,  84 
Ind.  433. 

3  Ammons  v.  The  People,  11  III  6. 


§  542.]  SUEBTIES    ON   OFFICIAL   BONDS.  117 

on  execution  and  renewed  his  bond  before  the  money  was  de- 
manded of  him.  The  condition  of  the  bond  provided  that  the 
sheriff  should  "  well  and  truly  perform  all  and  singular  the 
duties  of  sheriff,  as  enjoined  on  him  by  the  laws  of  .  .  . 
(the)  state,  and  pay  over  all  moneys  collected  by  him  by  virtue 
of  his  office  as  required  by  law."  ITeld,  that  if  the  sheriff  ap- 
propriated the  money  to  his  own  use  after  the  making  of  the 
last  bond  the  sureties  thereon  were  liable  for  such  money.' 
A  justice  of  the  peace  collected  money  by  virtue  of  his  office, 
and  was  afterwards  elected  his  own  successor,  and  gave  a  new 
bond.  Afterwards  the  sureties  on  his  new  bond  applied  to 
be  discharged,  and  they  were  ordered  so  to  be  upon  a  new 
bond  being  given,  which  was  done,  conditioned  to  pay  aU 
money  that  might  come  into  the  hands  of  the  justice  "  by 
virtue  of  his  office."  ITeld,  the  sureties  on  this  last  bond  were 
not  liable  for  the  money  so  collected.^  A  guardian  formed  a 
partnership,  and  the  firm  borrowed  from  the  guardian  money 
belonging  to  his  ward,  giving  the  note  of  the  firm  payable  to 
the  guardian.  After  the  giving  of  this  note  the  guardian  exe- 
cuted a  new  bond.  The  guardian  made  no  effort  to  collect 
the  note.  Held,  that  the  sureties  on  the  new  bond,  upon  the 
subsequent  insolvency  of  the  firm,  were  liable  for  the  value  of 
the  note.' 

§  542.  Liability  of  sureties  on  different  bonds  of  same 
officer  for  same  term. —  A  postmaster  gave  a  bond  condi- 
tioned for  his  good  behavior  in  office,  and  while  in  office  gave 
another  bond,  with  other  sureties,  but  with  the  same  condition 
as  the  first,  and  afterwards  continued  in  the  office.  Held,  that 
giving  the  second  bond  did  not  release  the  sureties  in  the  first, 
but  the  sureties  in  both  bonds  were  equally  liable  for  all  de- 
faults of  the  principal  occurring  after  the  second  bond  was 
given.*    The  sureties  on  the  second  bond  of  an  officer  may 

1  The  Governor  v.  Robbms,  7  Ala.  after  the  second  bond  was  executed, 
I'g.  but  also  for  such  as  he  might  and 

2  Thompson  v.  Dickerson,  33  Iowa,  could  have  collected,  and  reduced  to 
360.  possession  by  a  faithful  administra- 

3  Mc Williams  v.  Norfleet,  63  Miss,  tion  of  his  office." 

183.    The  court  say :  "  They  are  ha-  *  Postmaster-CTeneral  v.  Hunger,  3 

ble  not  only  for  money  and  assets  of  Paine,  189.    And  see,  to  same  effect, 

the   ward's   estate    which    actually  Allan  v.  The  State,  61  Ind.  368. 
came  into  the  hands  of  the  guardian 
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lawfully  stipulate  in  the  instrument  that  they  shall  not  be 
liable  until  all  the  remedies  on  the  first  bond  are  exhausted.' 
In  June,  1854,  H.  was  elected  sergeant  of  a  city  for  three 
years,  and  gave  bond  with  sureties  in  the  sum  of  $30,000,  con- 
ditioned that  he  should  faithfully  "  discharge  the  duties  of  his 
said  office."  Afterwards,  as  the  law  permitted,  he  was  in 
1855  required  to  give  a  new  bond,  and  did  so  in  the  sum  of 
$60,000,  with  other  sureties,  both  bonds  having  the  same  con- 
dition. Twenty  days  before  the  last  bond  was  given,  the  ser- 
geant received  money  which  hte  did  not  pay  over.  Held^  the 
sureties  in  both  bonds  were  equally  liable  for  his  default,  the 
breach  of  the  bonds  consisting  not  in  receiving  the  money,  but 
in  failing  to  pay  it  over.^  The  treasurer  of  a  collectorate  was 
found  to  have  been  a  party  with  others  in  embezzling  govern- ' 
ment  moneys  in  his  collectorate,  the  defalcations  extending 
over  several  years.  A  bond  with  surety  had  been  given  for 
the  collector's  acts,  and  three  renewal  bonds  had  been  signed 
by  the  same  surety  during  the  period  the  treasurer  was  in 
office,  but  the  surety  did  not  ask  that  the  old  bonds  should  be 
delivered  up  to  him  when  the  renewal  bonds  were  given. 
Held^  the  renewal  bonds  did  not  discharge  the  surety  from 
his  liability  under  the  first  bond.'  It  has  been  held  that  the 
sureties  on  the  general  bond  of  a  county  treasurer  are  not 
liable  for  his  failure  to  pay  over  moneys  collected  by  him  on 
account  of  school  and  university  lands,  where  there  is  a  stat- 
ute requiring  a  special  bond  with  reference  to  such  lands,  and 
such  a  bond  is  given.*    It  has  been  held  that  the  sureties  on  a 

1  Harrison  v.  Lane,  5  Leigh  (Va.),  Tower,  38  Minn.  45 ;  County  of  Scott 

414.    To  the  effect  that  the    court  u  Ring,  29  Minn.  398.    And  see,  also, 

may  require  a  new  bond,  which,  as  Board  of  Supervisors  v.  Ehlers,  45 

between  the  sureties  thereon  and  the  Wis.  281,  where  it  was  held  that  the 

sureties  on  an  old  bond  of  the  same  sureties  on  the  general  bond  of  the 

administratoi-,  shall  be  the  primary  treasurer  of  Milwaukee  were  not  ha- 

security,  see    Glenn   v.    Wallace,  4  ble  for  his  failure  to  safely  keep  and 

Strob.  Eq.  (S.  C.)  149.  disburse  moneys  collected  on  a  special 

2Corprew  v.  Boyle,  24  Gratt.  (Va.)  '-court-house  fund,"  \ihere  the  stat- 

384.  ute  creating  such  fund  required  spe- 

^Lalla  Bunseedhur  u  The  Bengal  cial   bond   with   reference    thereto. 

Government,  14  Moore's  Indian  Ap-  And  see,  also.  Board  of  Supervisors  v. 

peals,  86.  Pabst,  70  Wis.  352.    So  sureties  on  a 

estate   V.  Young,    23   Minn.   551.  county  treasurer's  genei'al  bond  are 

See,    also,    County   of   Redwood  v.  held  not  liable  for  his  default  in  re- 
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guardian's  general  bond,  and  on  a  bond  giv'en  by  him  upon 
sale  of  the  ward's  real  estate,  are  all  liable  for  the  proceeds  of 
such  sale.  The  latter  are  liable  because  they  expressly  agreed 
to  become  so,  the  former  because  when  the  money  was  real- 
ized it  became  the  personal  estate  of  the  ward,  which  their 
bond  covered.' 

§  543.  When  officer  holds  for  several  terms,  surety  dur- 
ing time  when  default  occurs  liable. —  When  an  oiHce  has 
been  held  by  the  same  person  for  two  or  more  terms  Avitli  dif- 
ferent sets  of  sureties  for  each  term,  and  a  defalcation  or 
dereliction  of  duty  occurs  on  the  part  of  the  officer,  as  a  gen- 
eral rule  those  sureties  only  will  be  liable  who  were  bound  for 
his  acts  at  the  time  such  defalcation  or  dereliction  of  duty 
occurred.  Thus,  a  master  in  chancery  was  elected  four  times 
successively,  and  gave  bonds  each  time  with  different  sure- 
ties. Ileld^  that  where  he  was  ordered  by  the  court  to  inve£,t 
funds  in  his  hands  and  neglected  to  do  so,  the  sureties  then 
liable  were  responsible  for  his  neglect.  So  where  he  failed 
to  deposit  in  bank  as  ordered  by  the  court,  his  sureties  for 
that  term  were  liable.^  A  party  Avas  elected  county  treasurer 
for  two  years  and  gave  bond  as  such.  He  was  re-elected  to 
the  same  office  for  the  two  years  next  following,  and  con- 
tinued in  the  office,  but  did  not  qualify  or  give  a  new 
bond.      Held,   the   responsibility   of  the  sureties   ceased   at 

lation  to  a  school  fund,  where  there  County  of  Macoupin,  3  Gilman  (111.), 

is  a  statute  requiring  a  special  bond  50. 

with  reference  to  such  fund.    State        ^  street  v.  Laurens,  5  Rich.  Eq.  (S. 

V.  Mayes,  54  Miss.  417,  followed  and  C.)  227.    Holding  that  the  sureties  on 

aflSrmed  in  State  v.  Felton,  59  Miss,  a  sheriff's  bond  when   he  receives 

403.    And  in  Broad  v.  City  of  Paris,  money  are  liable  for  such  money, 

66  Tex.    119,   it  was  held  that  the  although  the  propertj'  from  the  sale 

sureties  on  a  city  treasurer's  general  of  which  it  was  realized  was   sold 

bond  were  not  liable  for  a  defalcation  during  a  previous    term,  see  State 

of  a  school  fund,   when  that  fund  v.  McCormack,  50  Mo.  568.    Holding 

was  secured  by  special  bond.  that  where  a  master  in  chancery  exe- 

1  Elbert  v:  Jacoby,  8  Bush  (Ky.),  cutes  a  decree  during  his  first  term 

542.      Holding,   under  peculiar  cir-  of  office  by  taking  notes  for  lands 

oumstances,  the  sureties  of  a  school  sold,   and  after  his   re-appointment 

commissioner  liable  for  money  in  the  receives  money  on  the  same,  which 

hands  of  their  principal  during  the  he  fails  to  pay  over,  the  sureties  upon 

period  covered  by  their  bond,  where  the  second  bond  are  liable,  and  not 

several  bonds  have  been  given  during  those  upon  the  first,  see  McLain  v. 

the  principal's   term,  see    Miller  v.  People,  85  111.  205. 
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the  end  of  the  first  term.^  A  party  was  collector  of  taxes 
for  the  year  1854,  and  also  for  the  years  1855  and  1856, 
and  gave  bonds  with  different  sureties  for  each  year.  He  ap- 
propriated to  his  own  use,  and  never  accounted  for,  part  of 
the  money  collected  for  1854.  In  1857  the  town  authorities 
appropriated  from  money  received  on  the  assessments  of  1855 
and  1856  a  sum  to  make  up  the  defalcations  of  1854,  aijd  the 
sureties  for  1854,  being  sued  for  the  default,  set  up  the  above 
facts  as  a  defense.  Ileld^  they  were  no  defense,  and  the  ap. 
propriation  so  made  did  not  discMrge  such  sureties  and  throw 
the  burden  on  the  sureties  for  other  years.^ 

§  544.  When  bill  of  discovery  to  ascertain  time  of  defal- 
cation may  be  brought  against  principal  and  different  sets 
of  sureties. —  When  a  guardian  is  charged  by  his  ward  with 
having  been  guilty  of  a  misuse  of  the  ward's  funds,  and  he  has 
given  different  bonds  during  his  guardianship,  with  additional 
or  different  sureties,  a  suit  in  chancery  will  be  sustained  against 
the  guardian,  and  the  different  sets  of  sureties,  for  a  discovery 
of  the  amount  of  the  funds  misused,  and  the  time  when  the 
misuse  occurred,  in  order  to  charge  each  set  of  sureties  accord- 
ing to  their  respective  liabilities  on  the  bonds  signed  by  them. 
But  in  order  to  give  equity  jurisdiction  the  bill  must  charge 
the  total  or  partial  insolvency  of  the  guardian.'    But  it  has 

1  County  of  Wapello  v.  Binghara,  appointment,  see  Kruttschnitt  v. 
10  Iowa,  39.  To  similar  eflEect,  see  Hauck,  6  Nev.  163.  To  the  general 
People  V.  Aikenhead,  5  Cal.  106.  See  effect  that  the  sureties  upon  the  bond 
the  same  holding  in  County  of  Scott  of  an  officer  for  a  succeeding  term 
V.  Ring,  29  Minn.  398,  but  under  a  are  under  no  legal  obligation  to  make 
statute  declaring  such  office  vacant  good  a  default  occurring  in  a  pre- 
in  case  of  the  incumbent's  failure  to  vious  term,  see  Potter  u  Board  of 
qualify  or  give  bond  as  required.  Trustees,  11  Bradw.  (111.  App.)  380 ; 
The  rule  releasing  the  responsibility  State  v.  Orr,  13  B.  J.  Lea  (Tenn.),  735 ; 
of  the  sureties  on  the  bond  for  the  Bowen  v.  Evans,  1  B.  J.  Lea  (Tenn.), 
first  term  is  held  not  altered  by  the  107.  But  see,  however,  Naugle  v. 
execution  of  a  bond  with  sureties  for  The  State,  101  Ind.  284. 

the  second  term.    Wilson  v.  Wright,  '  McDougald  v.  Maddox,  33  Ga.  63. 

83  Ga.  38.  To  similar  effect,  see  Woods  v.  Woods, 

2  Porter  v.  Stanley,  47  Me.  515.  7  Ga.  587 ;  Alexander  v.  Mercer,  7  Ga. 
Holding  that  the  surety  on  the  gen-  549.  And  in  Texas,  though  a  biU  of 
eral  bond  of  a  deputy  assessor  is  lia-  discovery  is  unknown  eo  nomine, 
ble  for  his  acts  after  his  re-appoint-  yet,  as  an  auxiliaiy  remedy,  it  is 
ment,  when  he  would  have  continued  practically  given  under  statute.  Love 
to  hold  the  office  without  any  new  v.  Keowne,  58  Tex,  191. 
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been  held  that  a  bill  in  equity  does  not  lie  against  two  sets  of 
sureties  on  a  county  treasurer's  bond  requiring  them  to  inter- 
plead to  determine  upon  whom  liability  for  a  defalcation  rested, 
when  it  appeared  that  the  treasurer  had  accounted  at  the  close 
of  his  first  term,  and  that  the  sureties  on  his  bond  for  that 
term  were  no  longer  liable,  and  when  an  action  against  the 
sureties  on  the  bond  for  the  second  term  could  be  maintained.^ 
§  545.  When  surety  on  bond  for  second  term  of  officer 
liable  for  Inoney  received  by  him  during  first  term. —  Where 
an  officer  has  held  an  office  for  two  or  more  successive  terms, 
and  has  given  bond  for  each  with  different  sets  of  sureties,  if 
money  received  by  the  officer  was  received  by  him  "  prior  to 
the  execution  of  the  bond  on  which  the  suit  is  brought,  and 
the  money  has  been  used  by  the  principal  to  his  own  use,  or 
so  disposed  of  by  him  that  he  does  not  have  it  on  hand,  either 
in  bank  or  otherwise,  this  constitutes  a  dereliction  of  dutj'', 
and  .  .  .  for  such  dereliction  the  sureties  on  his  official 
bond  subsequently  executed  are  not  liable,  unless  the  bond  is 
retrospective  in  its  language,  so  as  to  include  prior  derelic- 
tions of  duty.  On  the  other  hand,  where  a  public  officer,  hav- 
ing received  pubhc  moneys  prior  to  the  execution  of  his  official 
bond,  still  has  such  moneys  on  hand  when  the  bond  is  executed, 
the  sureties  thereon  become  responsible  for  the  proper  dispo- 
sition "  of  such  moneys.^  Where  the  official  bond  of  a  clerk 
of  the  county  board  of  supervisors,  for  his  second  successive 
term,  was  conditioned  that  he  should  "  faithfully  perform  all 
the  duties  of  said  office,  and  .  .  .  pay  over  all  moneys 
that  .  .  .  (might)  come  into  his  hands  as  such  clerk  as 
required  by  law,"  it  was  held  that  the  sureties  on  such  bond 
were  liable  for  money  received  by  the  clerk  during  his  first 
term,  and  actually  in  his  hands  when  his  second  term  com- 
menced, and  which  he,  therefore,  received  as  his  own  suc- 
cessor, but  they  were  not  liable  for  money  received  by  him 

1  Board  of  Supervisor  v.  Alford,  65  Warren  v.  Wilson,  1  Harr.  (N.  J.) 
Miss.  63.  110 ;  Pinkstaff  v.  The  People,  59  111. 

2  Independent  School  District  of  148;  Miller  v.  Moore,  3  Humph. 
Montezuma  v.  McDonald,  39  Iowa,  (Tenn.)  189;  Bales  v.  The  State,  15 
564,  per  Miller,  C.  J. ;  State  v.  Sooj,  39  Ind.  331 ;  Eoohester  v.  Randall,  105 
N.  L.  Law  (lOVroom),  539;  BisseU  Mass.  395;  Board  of  Education  v. 
V.  Saxton,  66  N.  Y.  55 ;  Freeholders  of  Fonda,  77  N.  Y.  350. 
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during  his  first  term,  and  misapplied  or  embezzled  by  him  dur- 
ing his  first  term.i  "Where  a  sheriff  received  an  execution 
during  his  first  term,  but  failed  to  return  it,  as  provided  by 
law,  and  such  failure  occurred  during  his  second  term,  it  was 
held  that  the  sureties  for  his  second  term  were  liable  for  this 
default,  because  it  occurred  during  the  term  for  which  they 
were  bound.^  A.  master  in  chancery,  while  a  certain  set  of 
sureties  were  liable,  used  money  belonging  to  his  ofiice  in 
speculation.  Afterwards,  and  after  the  liability  of  the  sure- 
ties as  to  future  defaults  had  ceased,  the  master  received  the 
amount  back  in  money  and  good  notes,  but  it  did  not  appear 
that  he  placed  it  in  the  fund  from  which  he  took  it.  JS^eld,  the 
sureties  were  liable  for  the  full  amount,  as  the  breach  of  the 
bond  consisted  in  using  the  money,  and  there  was  nothing  to 
mitigate  the  damages.''  Where  taxes  were  received  by  a  col- 
lector during  his  first  term,  and  he  failed  to  make  a  report  of 
his  acts  and  settle  with  the  authorities  when  required  by  law, 
before  the  expiration  of  his  term,  and  he  was  re-elected  and 
gave  a  new  bond,  it  was  contended  that  it  would  be  presumed 
he  paid  over  the  funds  to  himself  as  his  own  successor,  and 
that  the  sureties  on  his  second  bond  only  were  liable.  Held, 
the  sureties  on  the  first  bond  were  liable,  because  the  col- 
lector had  failed  in  the  statutory  requirement  to  make  a  re- 
port of  his  acts  and  settle  with  the  authorities  during  the  term 
for  which  they  were  bound.''  The  sureties  on  the  bond  of  a 
collector  for  his  second  term  not  being  the  same  as  the  sure- 
ties on  his  bond  for  the  first  term  are  held  not  liable  for  de- 
linquencies during  his  first  term.' 

1  Vivian  u  Otis,  24  Wis.  518.    To  ^Sherrell  v.  Goodrum,  3  Humph. 

similar  efEecl,  see  Townsend  v.  Ever-  (Tenn.)  419.                    ^ 

ett,  4  Ala.  607 ;  Dumas  v,  Patterson,  » White   v.   Smith,  3   Jones'  Law 

9  Ala.  484 ;  Kellum  v.  Clark,  97  N.  Y.  (N.  C),  4. 

890.    To  a  contrary  efCect,  see  New-  '^  Coons  v.  The  People,  76  111.  383. 

man  v.  Metcalfe  Co.  Ct.,  4  Bush  (Ky.),  See  to  the  same  point,  Stem  v.  Peo- 

67.    InCityof  Hartford  w.Franey,  47  pie,  96  111.475;  and  also  to  similar 

Conn.  76,  it  was  held  that  it  would  be  effect  with  respect  to  the  sureties  on 

presumed,  in  the  absence  of  proof  to  a  sheriff's  bond  for  his  second  term, 

the  contrary,  that  moneys  previously  Studebaker  v.  Johnson,  41  Kan.  336. 

collected,  which  had  not  then  been  estate  «.  Alsup,  91  Mo.  173. 
paid  over,  were  at  that  time  in  the 
oflScer's  hands. 
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§  546.  When  surety  for  last  term  of  ofBcer  liable  for  pre- 
vious defalcation —  Presumptions,  evidence,  etc. —  A  super- 
visor was  elected  for  a  second  term,  and  at  the  end  of  his 
first  terra  made  a  report,  showing  a  certain  amount  in  his 
hands  belonging  to  the  town,  which  report  was  approved. 
Held,  the  sureties  in  his  second  bond  were  liable,  even  though 
the  default  for  which  they  were  sued  had  actually  occurred 
during  his  first  term.  The  supervisor's  annual  report,  being 
approved,  must  be  presumed  to  be  true.  The  sureties  in  the 
second  bond  must  be  presumed  to  have  had  knowledge  of  the 
report  when  they  became  liable,  and  the  money  was  at  that 
time,  in  contemplation  of  law,  in  the  hands  of  the  supervisor.' 
"Where  a  commissioner  in  equity,  who  was  re-elected,  had  dur- 
ing his  first  term  received  moneys  which  had  not  been  de- 
manded or  ordered  to  be  paid  over  or  invested  during  that 
term,  it  was  held  that  the  sureties  on  the  bond  for  his  first 
term  were  not  liable  for  such  money,  unless  it  was  shown  that 
the  commissioner  had  converted  the  funds  during  his  first 
term,  and  that  in  the  absence  of  such  proof  the  presumption 
was  that  he  retained  the  funds,  and  that  they  were  in  his 
hands  as  his  OAvn  successor  when  his  second  term  commenced.^ 
"Where  there  were  two  conseputive  commissions  to  an  Indian 
agent,  and  a  different  set  of  sureties  for  each  term,  it  was  held 
the  last  set  of  sureties  were  responsible  for  all  money  which 
remained  in  the  hands  of  the  principal  at  the  expiration  of 
the  first  commission.  If  it  was  misapplied  during  the  first 
term  of  ofiice,  the  burden  was  on  the  second  set  of  sureties  to 
show  that  fact.'    Where  an  officer  has  held  office  for  several 

1  Morley  v.  Town  of  Metamora,  78  v.  McCord,   54  Iowa,  346 ;   City  of 

,  ni.  394.    See  this   decision  followed  Hartford  v.  Franey,  47  Conn.  76. 
in  Roper  v.  Sangamon  Lodge,  91  111.        'Bruce  v.  United  States,  17  How. 

518,  in  a  case  identical  in  every  essen-  (U.  S.)  437.    See  the  same  with  ref  er- 

tial    particular.    And    to  the   same  ence  to  the  sureties  on  the  second 

effect,  see  City  of  Chicago  v.  Gage,  95  bond  of  a  county  treasurer.  Missoula 

111.  593 ;  Cawley  u  People,  95  111.  249 ;  Co.  v.  Edwards,  3  Mont  60,  afSrmed 

Brown  v.  State,   23  Kan.  235.    See,  in  Comm'rs  Missoula  Co.  v.  McCor- 

also,  on  this  subject,  Beyerle  v.  Hain,  mick,  4  Mont.  115.    To  contrary  ef- 

61  Pa.  St  236.  feet,  see  Justices  v.  Woods,  1  Kelly 

^Vaughan  v.  Evans,  1  HiU's  Bq.  (Ga.),  84;  Bryant  v.  Owen,  1  Kelly 

(8,  C.)  414.    And  to  same  effect,  see  (Ga.),   355 ;  Rogers  u  The  State,  99 

Bemhard  v.  City  of  Wyandotte,  33  Ind.  218.    To  same  effect  as  text,  see, 

Kan.  465 ;  District  Township  of  Fox  further,  County  of  Pine  v.  WiUard, 
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terms,  and  been  guilty  of  a  defalcation,  it  has  been  held  that 
in  the  absence  of  all  evidence  as  to  when  the  defalcation  oc- 
curred, it  would  be  presumed  that  it  occurred  during  his  last 
term.' 

§  547.  Liability  of  surety  when  principal  pays  defalcation 
of  one  term  with  money  received  during  another  term.— 
Where  the  same  person  was  collector  of  taxes  for  two  succes- 
sive years,  and  paid  the  arrears  of  taxes  collected  on  the  tax 
list  of  the  first  year  with  the  i&oney  collected  on  the  tax  list 
of  the  second  year  (the  authorities  not  knowing  whence  the 
money  came),  and  failed  to  perform  the  condition  of  his  official 
bond  for  the  second  year,  it  was  held  that  the  sureties  on  this 
bond  were  liable  to  the  extent  of  the  default,  and  were  not 
entitled  to  deduct  the  amount  so  paid  by  him  out  of  the  pro- 
ceeds of  his  second  term  to  the  payment  of  the  defalcation  of 
the  first  term.  It  was  the  same  as  if  the  collector  had  paid 
out  the  money  collected  during  his  second  term  for  any  of  his 
private  debts.^    One  became  surety  for  the  good  conduct  of 


39  Minn.  125.  See,  on  this  subject, 
Van  Sickel  v.  Buffalo  Co.,  13  Neb. 
103. 

1  Kelly  V.  The  State,  35  Ohio  St.  567. 
To  similar  effect,  see  Kagy  v.  Trust- 
ees, etc.,  68  111.  75 ;  Pape  v.  People,  19 
Biadw.  (111.  App.)  24;  Heppeu  John- 
son, 73  Cal.  265 ;  Clark  v.  Wilkinson, 
59  Wis.  543 ;  Bockenstedt  v.  Perkins, 
73  Iowa,  23.  In  State  v.  Lidwell,  11 
Mo.  App.  567,  held  no  presumption 
that  a  conversion  occurred  during 
constable's  first  term.  But  see,  how- 
eyer,  holding  contrary  to  the  author- 
ities herein  cited.  Trustees  of  Schools 
V.  Smith,  88  111.  181.  In  this  case  a 
school  treasurer  was  re-appointed 
about  five  months  before  his  death, 
but  gave  no  new  bond.  After  his 
death  it  was  found  that  he  was  a  de- 
faulter, and  in  the  absence  of  proof 
that  he  had  in  his  hands  all  the 
moneys  and  securities  intrusted  to 
him  during  his  first  term,  it  was  held 
that  it  could  not  be  presumed  that  he 
paid  all  the  moneys  and  notes  to  him- 


self as  his  own  successor,  and  that 
a  defalcation  having  been  estab- 
lished, and  no  time  shown  when  it 
occurred,  it  might  as  well  be  pre- 
sumed that  he  misappropriated  the 
funds  during  his  first  term  as  during 
the  time  which  elapsed  after  his  re- 
appointment. In  Inhabitants  of 
Phipsburg  v.  Dickinson,  78  Me.  457, 
it  is  held  that  where  there  appeared 
a  deficiency  in  the  accounts  of  a  town 
tax  collector,  who  had  held  oifice  for 
three  successive  years,  and  there  was 
no  evidence  as  to  the  time  of  the 
defalcation,  the  deficit  should  be  di- 
vided between  the  sui-eties  on  the 
three  bonds  —  he  having  given  a 
bond  each  year — in  the  proportion 
of  the  sums  collected  by  the  collector 
on  each  commitment. 

2  Inhabitants  of  Colerain  v.  Bell,  9 
Met.  (Mass.)  499 ;  Gwynne  v.  Burnell, 
7  Clark  &  Finnelly,  573 ;  Frownf elter 
V.  State,  66  Md.  80;  County  of  Pine 
V.  Willard,  39  Minn.  135. 
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the  cashier  of  a  bank  upon  his  re-appointment  to  that  office. 
Before  such  re-appointment  he  had  been  guilty  of  frauds  on 
the  bank.  Afterwards,  and  previous  to  an  examination  by  the 
directors  of  the  bank  into  the  state  of  their  cash,  he  borrowed 
money,  as  such  cashier,  which  he  placed  in  the  bank,  and  thus 
concealed  his  prior  defalcations.  After  such  examination  he 
took  out  the  said  moneys  and  repaid  those  from  whom  he  had 
borrowed  them.  Held,  the  surety  on  the  last  bond  was  liable 
for  the  default.  When  the  moneys  borrowed  were  placed  in 
the  vaults  of  the  bank  they  became  its  property,  and  a  subse- 
quent paying  of  the  persons  from  whom  the  moneys  were 
borrowed  out  of  the  funds  of  the  bank  was  a  breach  of  the 
bond  then  in  force.^  A.,  being  township  collector  for  1872, 
received  |o,000,  school  money,  which  he  did  not  pay  over. 
He  was  also  collector  in  1873,  and  was  as  such  entitled  to  re- 
ceive $5,000  for  schools  for  the  county  from  B.,  the  county 
collector.  A.  and  B.  met,  and  B.  gave  A.  his  check  for  $5,000, 
and  A.  gave  B.  his  check  for  the  $5,000  due  for  1872,  but  with 
the  understanding  that  A.'s  check  should  not  be  presented  for 
payment  until  A.  had  time  to  deposit  B.'s  check.  Meld,  that 
if  the  money  collected  in  1872  was  actually  squandered  by  A. 
in  1872,  his  sureties  for  that  year  were  responsible  for  it,  and 
the  burden  could  not  be  thrown  on  the  sureties  for  1873  by 
any  such  contrivance.  The  court  said :  "  Sureties  for  the  fidel- 
ity of  a  person  in  an  office  of  limited  duration  are  not  liable 
beyond  that  period,  nor  are  they  liable  for  past  defaults,  unless 
made  so  in  terms."  ^  Where  a  city  treasurer  had  held  office 
for  several  terms,  and  during  a  former  term  made  false  entries 
of  payments,  which  payments  he  actually  made  from  city 
money  during  his  last  term,  it  was  held  that  the  sureties  on 
the  bond  for  his  last  term  were  not  liable  for  the  sums  thus 
paid  out  by  him.  The  court  said  that  the  sureties  on  an  official 
bond  were  only  liable  for  the  defaults  of  their  principal  occur- 
ring during  the  term  for  which  their  bond  was  given,  and  they 
could  not  be  prejudiced  by  the  false  entries  of  their  principal 
made  during  a  previous  term.'  A  township  treasurer  who 
was  elected  for  a  second  year  had  been  guilty  of  a  default 

1  Ingraham   v.    Marine    Bank,   13    Township  of  Freehold,  38  N.  J.  Law, 
Mass.  308.  255,  per  Van  Syckel,  J. 

2  Patterson    ads.    Inhabitants    of        '  Detroit  v.  Weber,  39  Mich.  34 

50 


786  SDEETIES   ON    OFFICIAL   BONDS.  [§  548. 

durino-  his  first  term,  which  was  not  known  when  he  was  re- 
elected.  During  his  second  term  he  paid  out  all  the  monej'- 
he  then  received,  and  more.  It  was  contended  that  the  town 
had  the  right  to  apply  the  money  paid  out  during  the  second 
term  to  the  oldest  default,  and  hold  the  sureties  for  the  second 
term  liable.  Held,  this  could  not  be  done,  and  the  sureties 
who  were  bound  when  the  default  actually  occurred  were  lia- 
ble therefor.'  An  insurance  agent  gave  bond  for  the  faithful 
performance  of  his  duties  to  the  company  as  required.  At  the 
time  of  giving  such  bond  he  was  delinquent  to  said  company 
on  account  of  past  transactions.  He  afterwards  made  remit- 
tances to  the  company,  directing  that  they  be  applied  upon 
such  past  transactions.  A  judgment  at  law  having  been  re- 
covered upon  the  bond  against  the  sureties  thereon,  a  bill  was 
filed  by  them  to  restrain  its  enforcement,  claiming  that  the 
remittances  made  were  from  current  business,  after  the  bond 
was  given,  and  should  be  applied  upon  such  account.  Held, 
that  to  entitle  the  sureties  to  the  relief  prayed  it  must  appear 
that  the  moneys  remitted  were  in  fact  from  current  business, 
and  that  the  company  had  knowledge  of  the  fact  when  it  re- 
ceived and  applied  the  money  on  account  of  former  transac- 
tions, as  directed,  and  the  proof  not  sufiiciently  showing  this 
the  bill  should  be  dismissed.^ 

§  548.  When  sureties  of  officer  liable  for  duties  after- 
wards imposed  upon  him  —  Change  of  duties,  etc. —  As  a 
general  rule  the  sureties  on  an  ofiicial  bond  are  liable  for  the 
faithful  performance  of  all  duties  imposed  upon  such  officer, 
whether  by  laws  enacted  previous  or  subsequent  to  the  exe- 
cution of  the  bond,  which  properly  belonged  to  and  come 
within  the  scope  of  the  partifcular  office.  They  are  not,  how- 
ever, liable  for  after-imposed  duties  which  cannot  be  presumed 
to  have  entered  into  the  contemplation  of  the  parties  at  the 
time  the  bond  was  executed.'    A  commissioner  for  the  loan  of 

1  Paw  Paw  V.  Eggleston,  25  Mich.  Skillett  v.  Fletcher ;  CompRer  v.  The 
36.  People,   12  111.   290;    The  People  v. 

2  Hecox  V.  Citizens'  Ins.  Co.  of  St.  Tompkins,  74  111.  482 ;  Smith  v.  Peoria 
Louis,  2  Fed.  Rep.  (Cii-.  Ct.  N.  D.  Ill)  Co.,  59  111.  412 ;  Denio  v.  State,  60 
535.  As  to  what  is  no  evidence  in  Miss.  949.  Holding  that  changing 
case  of  a  defalcation,  see  Buffalo  Co.  the  time  of  holding  the  court  in 
V.  Van  Sickle,  16  Neb.  363.  which  judgment   may  be    got   for 

3  Governor  v.  Ridgway,  13  lU.  14 ;  taxes  does  not  discharge  the  sheriff. 
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money  of  the  United  States  deposited  with  the  state  of  'New 
York,  under  the  act  of  1837,  gave  bond  with  sureties  for  the 
performance  of  his  duties.  Afterwards,  and  during  his  con- 
tinuance in  office,  the  fund  in  his  hands  was,  by  act  of  the  leg- 
islature, increased  $500  by  the  transfer  of  another  fund  to  it. 
He  afterwards  became  a  defaulter.  Held,  his  sureties  were 
not  discharged  by  such  increase.  The  court  said :  "  The  leg- 
islature have  power  at  any  and  all  times  to  change  the  duties 
of  officers,  and  the  continued  existence  of  this  power  is  known 
to  the  officer  and  his  sureties,  and  the  officer  accepts  the  office 
and  the  sureties  execute  the  bond  with  this  knowledge.  It  is, 
I  think,  the  same  in  effect  as  though  the  power  was  recited  in 
the  bond."  The  sureties  are  not  discharged  by  the  alteration 
of  the  duties  of  the  officer  "  so  long  as  the  duties  required  are 
the  appropriate  functions  of  the  particular  officer."  All  such 
alterations  are  within  the  contemplation  of  the  parties  execut- 
ing the  bond.  Imposing  on  the  officer  duties  of  another  de- 
scription, and  not  appropriate  to  the  office,  not  being  a  matter 
within  the  contemplation  of  the  sureties,  would  discharge 
them.'  Where,  after  a  constable's  official  bond  had  been  signed, 
the  jurisdiction  of  the  court  in  which  he  was  constable  was  in- 
creased, and  new  duties  in  addition  to  the  old  were  imposed 
on  him,  it  was  held  that  his  sureties  were  liable  for  an  act 
afterwards  done  by  him  in  pursuance  of  the  old  authority.^ 
But  where  a  bond  was  executed  by  G.  and  sureties  conditioned 
for  indemnifying  the  high  sheriff  of  a  county  against  liability 
for  misconduct  of  G-.  as  deputy  bailiff,  and  after  the  execution 

see  People  v.  McHatton,  3  Gilmaa  v.  Swinney,  60  Miss.  39,  44.    See  the 

(111),  731.    See,  also.  People  v.  Black-  same  with  reference  to  enlarging  the 

ford,  16  Li  166.    And  see,  on  this  duties  of  a  probate  judge,  Tenitory 

subject,  Swan  v.  State,  48  Tex.  130 ;  v.  Carson,  7  Mont.  417.    Also,  with 

Brown  v.  Sneed,  77  Tex.  471.    Under  reference   to    a    county    treasurer's 

Tennessee  and  Indiana  statutes  sure-  bond,  as  in  the  receiving  and  safely 

ties  on  ofiSoial  bonds  of  public  officers  keeping  of  public  moneys,  Prickett  v. 

are  held  liable  for  duties  imposed  by  People,  88  111.  115.    As  to  when  an 

law  subsequent  to  the  execution  of  action  cannot  be  sustained  against 

their    bond.      McLean   v.    State,    8  sureties  on  an  official  bond  by  reason 

Heisk.  (Tenn.)  33,  363 ;  The  State  v.  of  a  subsequently  enacted  law,  see 

Stevens,  103  Ind.  55.  Morrow  v.  Wood,  56  Ala.  1 ;  White  v. 

1  People  V.  Vilas,  36  N.  Y.  459,  per  East  Saginaw,  43  Mich.  567. 

Grover,  J.     See,  also.  Commonwealth  -  Mayor  of  New  York  v.  Sibberns,  3 

V.  Holmes,  35  Gratt  (Va.)  771 ;  State  Abbot's  Rep.  Om.  Cas.  366. 
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of  the  bond  the  jurisdiction  of  the  county  court  was  extended 
and  increased  by  statute,  it  was  held  that  these  statutes  had 
so  materially  altered  the  nature  of  the  office  of  bailiff  that  the 
sureties  were  no  longer  liable  for  the  conduct  of  G.  even  in  a 
matter  which  had  not  been  altered  by  the  subsequent  acts. 
The  court  said :  "  "When  the  nature  of  the  employment  of  the 
principal  is  so  altered  by  the  act,  either  of  his  employer  or  of 
the  legislature,  that  the  risk  of  his  surety  is  materially  al- 
tered, the  surety  has  a  right  to^ay :  '  I  did  not  bargain  for  this 
risk.  I  am  discharged.'  "  *  A  sheriff  was  by  statute  ex  officio 
collector,  and  gave  bond  with  sureties  for  the  discharge  of  his 
duties.  During  his  continuance  in  office  the  law  in  force  at 
the  time  of  the  execution  of  the  bond  was  repealed,  but  all  of 
its  material  provisions  were  incorporated  into  the  repealing 
act.  Jleld,  the  sureties  were  not  discharged.^  A  sheriff,  being 
ex  officio  collector  of  the  county  levy,  gave  a  bond,  which, 
among  other  things,  provided  that  he  should  "  in  all  things 
well  and  truly  demean  himself  and  perform  the  duties  of  col- 
lector of  the  county  levy."  Subsequent  to  the  execution  of 
the  bond  the  legislature  authorized  an  additional  county  levy 
for  the  purpose  of  building  a  court-house.  ITeld,  the  sureties 
on  the  bond  were  liable  for  the  money  collected  on  this  last 
levy.'  The  bond  of  a  United  States  collector  of  customs  was 
conditioned  for  the  faithful  discharge  of  "  all  the  duties  of 
said  office  according  to  law ; "  afterwards  the  duties  and  re- 
sponsibilities of  the  collector  were  changed  by  statute  but  the 
nature  and  general  duties  of  his  office  remained  the  same. 
Meld,  that  his  sureties  remained  liable  for  all  acts  required  of 
him  under  the  old  as  well  as  the  new  statutes.     "  Otherwise 


1  Pybus  u   Gibb,  6  EIL  &  Black  ever,  Manufacturers'  Bank  v.  Dick- 

903.     It  is  said  that  this  decision  has  erson,  41  N.  J.  Law,  448,  wherein  it 

been  uniformly  repudiated    in  this  was  held  that  the  sureties  on  the 

country.     See   Board   of   Supervis-  bond  of  an  assistant  clerk  of  a  bank 

ors  V.  Clark,  93  N.  Y.  391,  afiBrming  who  was  subsequently  promoted  to 

35  Hun,  383.    In  this  case  it  was  held  book-keeper,  and  of  which  change 

that  the  imposing  upon  a    county  the  sureties  had  no  notice,  were  not 

treasurer,  in  addition  to  his  usual  and  liable  for  embezzlements  committed 

ordinary  duties,  authority  to   raise  by  their  principal  while  book-keeper, 

moneys  for    bounty  purposes    dur-  2  People  v.  Leet,  13  111,  361. 

ing    a  war,   did   not  discharge  the  'Commonwealth      v.      Gabbert's 

sureties  upon  his  bond.   But  see,  how-  Adm'r,  5  Bush  (Ky.),  438. 
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every  increase  in  the  rate  of  duties,  every  change  in  the  man- 
ner of  conducting  the  office,  or  rendering  accounts  or  paying 
out  the  public  money,  would  discharge  the  bonds  of  all  the 
collectors  of  customs  holding  under  the  government."  ^  The 
sureties  of  a  postmaster  are  liable  for  an  increased  rate  of- 
postage  imposed  after  the  making  of  the  bond.^ 

§  549.  Same  continued. —  Where,  by  statute,  the  warden 
of  a  state  prison  was  required  to  deposit  all  moneys  received 
by  him  from  any  source  of  prison  income  in  a  bank,  the  offi- 
cers and  directors  thereof  guarantying  the  payment  of  all  such 
deposits,  and,  by  legislation  subsequent  to  the  execution  of  the 
guaranty,  the  system  of  contract  labor  was  changed,  thereby 
greatly  increasing  the  deposits,  it  was  held  that  the  guaranty 
covered  deposits  made  after  such  change  and  that  the  guaran- 
tors were  not  released  from  their  liability.'  Where  a  bond  re- 
cited that  the  principal  had  been  appointed  to  the  office  of 
book-keeper  of  the  department  of  docks,  and  was  conditioned 
that  he  would  "  in  all  things  well,  truly  and  faithfully  perform 
the  duties  that  may  be  legally  required  of  him  to  perform  and 
do  during  his  continuance  in  the  said  office  of  book-keeper  of 
the  department  of  docks,"  and  he  was  thereafter  required  to 
assist  the  treasurer  of  the  department  in  receiving  and  depos- 
iting funds  of  the  department,  and  while  in  the  latter  capacity 
embezzled  funds,  it  was  held  that  the  sureties  were  liable 
therefor,  and  that  the  added  employment  was  not  an  extension 
of  their  risk  and  liability  which  discharged  them  at  once  and 
entirely.*  Where  a  city  council  elected  a  "  superintendent " 
of  water-works,  who  gave  bond  with  sureties  conditioned  for 
the  proper  discharge  of  his  duties,  though  there  was  no  law 
or  ordinance  specifying  his  duties  or  requiring  a  bond,  and  an 
ordinance  was  passed  subsequent  to  the  execution  of  such 

1  United  States  v.  Gaussen,  Ex'r,  collector  was  not  liable  therefor  at 
2  Woods,  92,  per  Woods,  J. ;  Boody  the  date  of  the  bond,  but  was  made 
V.  United  States,  1  Woodb.  &  M.  150 ;  so  hable  by  subsequent  congressional 
Gaussen  v.  United  States,  97  U.  S.  legislation.  Chadwick  v.  United 
584  States  (Cir.  Ct.  D.  Mass.),  3  Fed.  Eep. 

2  Postmaster-General  v.  Hunger,  2  750. 

Paine,  189.    So  the  sureties  upon  an  3  People  v.  Backus  et  al.,  117  N.  Y. 

internal  revenue  collector's  bond  are  196. 

held    liable  for  charges    for   unac-  ■'Mayor,  etc.  of  City  of  N.  Y.   v. 

counted  stamps,  notwithstanding  the  Kelly,  98  N.  Y.  467. 
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bond  providing  for  the  appointment  of  such  officer  and  defin- 
ing his  duties,  one  of  which  was  the  collection  of  water  rates, 
and  he  collected  and  became  a  defaulter,  held,  the  sureties  were 
not  liable  for  the  defalcation.^ 

§  550.  Liability  of  surety  on  official  bond  determined  by 
reference  to  the  law  in  contemplation  wben  he  signed. —  A 
bond  was  given  in  Alabama  by  the  guardian  of  a  minor,  after 
the  state  had  seceded  from  the  United  States  and  joined  the 
Confederate  States,  and  after  the  commencement  of  hostilities 
between  the  United  States  and  the  Confederate  States,  condi- 
tioned that  the  guardian  should  perform  all  the  duties  re- 
quired of  him  by  law.  Held,  that  the  "  law "  referred  to  in 
the  bond  was  that  of  the  then  government  of  Alabama,  and  a 
compliance  with  that  law  discharged  the  sureties.  That  being 
the  only  law  in  existence  at  the  time,  was  the  only  one  the 
parties  could  have  had  in  contemplation.^'  After  a  joint  bond 
was  executed  by  principal  and  surety,  a  statute  was  passed 
which  provided  that  in  a  suit  on  a  joint  contract  a  judgment 
might  be  rendered  against  any  of  the  defendants  severally. 
Afterwards  the  surety  died.  Held,  his  estate  could  not  be 
reached  in  equity,  and  the  statute  made  no  difference.  Hav- 
ing been  passed  subsequent  to  the  date  of  the  bond,  it  could  not 
prejudice  the  surety.'  The  surety  of  an  administrator  for  his 
duties  in  selling  the  real  estate  of  his  intestate  for  the  payment 
of  his  debts  is  not  discharged  from  hability  because  the  land 
is  not  sold  for  want  of  bidders  on  the  first  or  second  order  of 
sale,  and  is  sold  on  the  third  order,  on  terms  prescribed  by  the 
court,  different  from  those  originally  prescribed.  The  court 
had  a  right  to  vary  the  terms  of  sale,  and  when  the  surety 
became  liable  it  was  "  with  a  full  knowledge  of  the  power  of 
the  court  to  continue  the  order  of  sale  and  alter  the  terms  of 
payment."  *  The  sureties  of  a  collector  of  public  dues  are  not 
discharged  by  the  fact  that  after  they  become  bound  the  legis- 
lature changes  the  currency  in  which  the  dues  may  be  paid. 
The  sureties  were  in  no  manner  prejudiced;  and  besides,  they 
must  have  known  the  legislature  had  power  to  change  the 

1  City  of  Lafayette  v.  James  et  at,        3  Fielden  v.  Lahens,  6  Blatchf.  524. 
93  Ind.  240.  4  Sawyers  v.  Hicks,  6  Watts  (Pa.), 

2  Van  Epps  v.  Walsh,  1  Woods,  598.    76. 
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revenue  laws,  and  they  contracted  with  reference  to  that.^ 
The  sheriflE  and  his  sureties  are  liable  on  his  official  bond,  exe- 
cuted before  the  code  took  effect,  for  his  neglect  to  pay  over 
money  made  on  attachment  process  in  a  proceeding  on  a  claim 
before  it  was  due,  which  was  authorized  by  the  code  after  the 
date  of  the  bond.^ 

§  551.  Same  continued  —  Statute  in  force  at  time  surety 
signed  forms  part  of  his  contract. — Where  a  bond  is  given 
under  a  particular  statute,  the  statute  is  held  to  enter  into  the 
bond,  and  form  a  part  of  the  surety's  obligation.  Thus,  where 
a  statute  provided  that  in  case  of  a  recovery  in  a  suit  in  which 
a  bond  is  given,  judgment  shall  be  for  the  sum  found  against 
the  principal  and  surety  in  the  bond,  it  may  be  so  entered 
without  the  service  of  process  on  the  surety  or  his  appearance 
in  the  case.  Held,  the  execution  by  the  surety  of  such  a 
bond  was  a  virtual  consent  that  judgment  might  go  against 
him,  and  by  reason  of  such  consent  he  was  bound  by  the  judg- 
ment.' And  in  an  action  on  a  county  treasurer's  bond,  where 
the  question  to  be  determined  was  whether  the  sureties  for 
the  first  term  were  liable  for  the  delinquencies  of  their  prin- 
cipal occurring  after  his  re-election,  where  he  had  not  qualified 
as  provided  by  law,  it  was  said :  "  The  obligation  upon  which 
the  defendants  (sureties)  are  sought  to  be  charged  is  in  the 
nature  of  an  express  contract.  This  contract  consists  of  the 
statutory  bond  and  the  statute  law  relating  to  the  office.  .  .  . 
The  bond  being  executed  -pursuant  to  the  statute  which  pre- 
scribes the  term  of  office  and  certain  conditions  respecting  the 
tenure  of  the  incumbent,  the  statute  itself,  in  legal  effect, 
forms  part  of  the  contract,  and  must  be  considered  by  the 
court  in  construing  it."  *  Where  a  law  in  force  when  a  bond 
was  executed  directed  a  suit  to  be  instituted  on  the  bond 
upon  a  failure  to  obey  an  order  to  pay  over  money  within  a 
specified  time,  this  was  held  to  be  a  legislative  declaration  of 
original  responsibility  on  the  part  of  the  sureties,  who,  in 

1  Borden  v.  Houston,  3  Tex.  594  Soam.   (111.)  35 ;    Orman   v.  City  of 

2  King  V.  Nichols,  16  Ohio  St.  80.    Pueblo,  8  Col.  392. 

See,  also,  to  the  effect  that  a  surety  '  Johnson  et  al.  v.  Elevator  Co.,  105 

is  only  bound  with  reference  to  the  III.  463. 

law  which  he  had  in  contemplation  *  County  of  Scott  v.  Ring,  39  Minn, 

when  he  signed,  Reynolds  v.  Hall,  1  398,  401. 


792  SUEETIES    ON    OFFICIAL   BONDS.  [§  551. 

signing  the  bond,  made  the  law  a  part  of  their  contract.* 
Where  the  term  of  an  officer  was  for  a  definite  or  fixed  period, 
the  surety  on  his  bond  was  held  only  liable  for  the  faithful 
performance  of  his  duties  during  that  period,  and  if  the  bond 
was  silent  as  to  the  length  of  the  term,  but  the  statute  under 
which  the  bond  was  given  fixed  the  term,  the  statute,  in  that 
regard,  was  held  to  be  a  part  of  the  contract.^  "Where  a  stat- 
ute, in  express  terms,  declared  that,  as  against  the  sureties 
on  a  guardian's  bond,  no  action  thereon  could  be  maintained 
unless  brought  within  a  certain  time  after  the  discharge  of 
the  guardian,  the  limitation  being  a  special  one  for  the  benefit 
of  the  sureties,  it  was  held  to  enter  into  and  form  a  part  of  the 
sureties'  contract.'  An  official  bond  conditioned  for  the  faithful 
discharge  of  the  duties  of  an  office  "  according  to  law,"  held 
to  embrace  duties  required  by  law  in  force  during  the  term  of 
the  officer,  whether  enacted  before  or  after  the  execution  of 
the  bond.*  At  the  date  of  a  bond  given  by  a  collector  of  rev- 
enue, the  law  provided  that  if  any  collector  should  neglect  to 
pay  over  any  money  collected  by  virtue  of  his  office,  he  should 
be  deemed  guilty  of  embezzlement  and  punished  by  imprison- 
ment. Afterwards  the  legislature  repealed  the  law.  In  a 
suit  against  the  principal  and  the  sureties  upon  the  bond,  the 
sureties  pleaded  that  thej''  were  discharged  by  such  repeal,  by 
reason  of  the  fact  that  the  bond  was  executed  in  view  of  the 
penal  statute,  and  that  its  existence  was  an  inducement  to  - 
their  signing  the  bond,  and  that  the  repeal  deprived  them  of 
a  remedy  against  the  principal  to  enforce  the  payment  of  the 
money  collected  by  him.  Held,  that  these  several  defenses 
were  not  sufficient  to  discharge  the  sureties.'  A  county  treas- 
urer at  the  time  of  his  death  was  indebted  to  the  county  for 
funds  belonging  to  it  which  he  had  received  as  treasurer. 
His  administrator  made  a  settlement  of  his  accounts  with  the 
county  court,  as  provided  by  statute,  and  suit  was  brought 
against  the  sureties  on  his  official  bond,  to  recover  the  amount 
of  his  indebtedness.     The  sureties  resisted  a  recovery  on  the 


1  State  V.  Thornton  et  al.,  8  Mo.  519  (Cii-.  Ct.  N.  D.  la.  E.  D.);  Sam© 
App.  37.  case  on  rehearing,  35  Fed.  Rep.  820. 

2  People  V.  Toomey  e<  al.,  123  111.  <  Dawson  v.  State,  38  Ohio  St.  1. 
308.  5  State  v.  Smith  et  al,  16  Fla.  175. 

3  Hudson  V.  Bishop,  33  Fed.  Eep. 
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ground  that  they  were  not  parties  to  the  proceeding  in  the 
county  court,  and  objected  to  the  record  of  the  settlement 
made  there  as  being  incompetent.  Held,  that  although  the 
settlement  was  made  without  notice  to  the  sureties,  it  was 
evidence  of  the  amount  of  their  liability,  as  it  was  no  part  of 
their  undertaking,  in  view  of  the  existing  law,  that  in  case  of 
the  death  of  their  principal  his  administrator  might  settle  his 
accounts.' 

§  553.  When  surety  liable,  although  tenure  of  office  or 
mode  of  appointment  of  officer  changed. —  A.  was  appointed 
treasurer  of  a  borough,  the  office  then  being  annual,  and  gave 
a  bond  conditioned  for  accounting  "  during  the  whole  time  of 
A.  continuing  in  said  office  in  consequence  of  said  election,  or 
under  any  annual  or  future  election  of  the  said  council  to  said 
office."  Afterwards,  by  statute,  the  office  was  changed,  so 
that  the  tenure  was  during  pleasure  instead  of  annual.  A. 
continued  to  hold  office  under  successive  appointments,  and 
committed  defaults  while  holding  the  office  during  pleasure. 
Held,  the  sureties  were  liable  by  the  express  terms  of  the 
bond.  The  office  and  the  duties  remained  the  same,  and  an 
annual  accounting  was  still  required.  The  tenure  of  the  office 
only  was  changed.^  It  has  been  held  that  the  surety  of  a 
deputy  treasurer  is  not  discharged  by  the  fact  that  the  man- 
ner of  appointment  of  the  treasurer  is  afterwards  changed, 
where  the  deputy  has  continued  to  hold  the  office  after  an 
election  of  the  treasurer  under  the  new  law,  and  subsequently 
made  default.^ 

§  553.  Discharge  of  surety  by  change  in  the  emoluments 
of  office,  etc. —  Certain  parties  became  bound  as  sureties  of 
the  sheriff  of  the  parish  of  Orleans  for  the  term  of  his  office, 
which  was  two  years.  During  that  time  the  office  of  sheriff 
of  the  criminal  court  of  ISTew  Orleans  was  created.  This  lat- 
ter sheriff  had  the  serving  of  all  processes  from  said  court, 
the  keeping  of  the  prison,  the  boarding  of  the  prisoners,  etc., 
which  the  sheriff  of  the  parish  formerly  had.    After  this  office 

1  Wycough  V.  state,  50  Ark.  102.         Dartmouth  v.  Silly,  7  EIL  &  Black. 

2  Mayor  of  Berwick  v.   Oswald,  1    97. 

EIL   &  Black.  395 ;  affirmed,  Mayor        ^  Baby  v.  Baby,  8  Up.  Can.  (Q.  B.) 
of  Berwick  v.  Oswald,  3  Ell.  &  Black.    76. 
653.    To  similar  eflfect,  see  Mayor  of 
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was  created,  the  sheriff  of  the  parish  received  money  wMcli 
he  did  not  pay  over,  and  it  was  held  that  his  sureties  were  not 
liable  therefor.  The  creation  of  the  new  oflBce  had  entirely 
changed  the  condition  of  the  sheriff.  The  sureties  did  not 
agree  to  become  bound  for  a  sheriff  performing  such  duties 
as  were  left  to  the  sheriff  of  the  parish.  It  was  a  change 
which  they  could  not  have  foreseen,  and  they  were  discharged 
thereby.'  But  where  during  the  term  of  oflice  of  a  collector 
of  a  township  the  township  was  divided  by  statutory  enact- 
ment and  a  new  township  made  out  of  a  portion  thereof,  it 
was  held  that  this  did  not  discharge  the  sureties  on  the  col- 
lector's official  bond,  he  continuing  to  act  as  collector  of  the 
portion  of  the  township  retaining  the  old  name  and  organi- 
zation, and  the  township  remaining  unchanged  in  its  corpo- 
rate character.^  A  change  in  the  name  of  a  collection  district 
after  the  sureties  of  a  deputy  collector  liave  become  bound 
will  not  discharge  such  sureties.' 

§  554.  When  general  bond  of  officer  covers  special  fund 
collected  or  received  Iby  him. —  The  bond  of  a  tax  collector 
provided  that  he  should  collect  "  all  the  taxes  assessed  in  his 
county  for  the  state  and  county  purposes  .  .  .  according 
to  the  requisitions  of  law."  When  the  bond  was  executed  the 
board  of  police  had  power  to  levy  a  special  tax  to  build  a 
court-house,  etc.,  and  also  had  power  to  require  therefor  an 
additional  bond  from  the  tax  collector.  A  special  tax  was 
levied  to  build  a  court-house.  This  was  collected  by  the  col- 
lector, and  no  new  bond  was  taken  of  him  for  it,  although  the 
sureties  on  his  general  bond  requested  that  there  should  be. 
Held,  the  sureties  on  the  collector's  general  bond  were  liable 
for  the  tax  thus  collected.  The  board  of  police  had  power  to 
require  a  new  bond,  but  were  not  obliged  to  do  so,  and  the 
general  bond  covered  the  special  levy,  as  it  was  for  a  county 
purpose.*    At  the  time  the  surfeties  signed  a  county  treasurer's 

1  Eoman  v.  Peters,  2  Rob.  (La.)  479.  2  Municipality  of  Whitby  v.  Flint, 

Holding  that  an  increase  or  diminu-  9  Up.  Can.  (C.  P.)  449. 

tion  of  the  fees  of  an  officer  during  ^  Schuster  u  Weissman,  63  Mo.  552. 

his  term  does  not  change  his  office  See,  also,  on  this  subject.  Corporation 

nor  release  the  sureties  on  his  official  of  Ontario  v.  Paxton,   27  Up.  Can. 

bond,  see  Sacramento  Co.  v.  Bird,  31  (0.  P.)  104 

Cal.  66.  <  State  v.  Hathorn,  36  Miss.  491.  To 
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official  bond  there  was  a  statute  which  provided  that  a  certain 
fund  should  be  divided  between  counties  through  which  no 
railroad  or  canal  ran,  which  fund  should  be  used  in  the  im- 
provement of  roads,  constructing  of  bridges  and  other  public 
works,  but  it  was  not  then  known  what  counties  would  be  en- 
titled to  the  fund.  Subsequently  the  county  was  declared  to 
be  entitled  to  a  portion  of  the  fund,  and  the  county  treasurer 
was  appointed  to  receive  and  did  receive  it.  Held,  the  sure- 
ties on  his  official  bond  were  not  liable  for  his  actings  and 
doings  as  to  said  fund.  It  was  a  definite  appropriation  for  a 
particular  purpose  and  in  the  nature  of  a  special  deposit.  If 
it  had  been  given  to  the  county  without  any  restriction  as  to 
its  disposition  the  sureties  would  have  been  liable.'  Where  a 
statute  provided  that  a  state  treasurer  should  receive  on  spe- 
cial deposit  money  from  those  who  desired  to  purchase  public 
lands,  and  that  such  money  should  be  kept  separate  from  state 
funds  tin  the  sale  was  completed  and  should  then  be  trans- 
ferred to  the  funds  of  the  state,  and  if  the  sale  was  not  com- 
pleted that  such  money  should  be  returned  to  the  depositor,  it 
was  held  that  the  sureties  on  the  official  bond  of  the  treasurer 
were  liable  for  the  money  so  deposited.^    The  bond  of  a  guard- 

a  similar  effect,  see  McGuire  v.  Bry,  where,  too,  by  such  statute,  it  is  de- 
3  Rob.  (La.)  196.  Holding  that  the  dared  that  the  sureties  on  his  general 
sureties  on  the  general  bond  of  an  bond  shall  be  held  liable  for  any  de- 
officer  are  liable  for  duties  imposed  fault  in  relation  to  such  trust.  Board 
upon  him  by  special  statute  before  of  Education  of  Auburn  v.  Quick 
the  sureties  became  liable,  see  State  et  al,  99  N.  Y.  138.  Sureties  on  a 
V.  Bradshaw,  10  Ired.  Law  (N.  C),  regular  and  general  administration 
239.  So  the  sureties  on  the  general  bond  are  held  not  liable  for  the  mis- 
official  bond  of  a  sheriff  are  liable  for  appropriation  or  loss  of  funds  arising 
his  failure  to  pay  over  school  taxes,  from  the  sale  of  lands  under  a  special 
when  by  the  statute  he  is  required  to  bond  given  for  that  purpose,  even 
give  an  additional  and  special  bond  though  the  administrator  charged 
to  cover  such  fund,  and  he  fails  to  himself  in  his  administration  account 
do  so.  State  v.  Hill,  17  W.  Va  453.  Eobinson  v.  Millard,  133  Mass.  236. 
So,  the  sureties  upon  the  official  bond  '  People  v.  Moon,  3  Scam.  (IlL)  133. 
of  a  city  treasurer  and  tax  receiver,  2  state  v.  Ehodes,  7  Nev.  434.  Hold- 
conditioned  for  the. due  performance  ing  that  sureties  of  the  treasurer  of  a 
of  the  duties  of  his  office,  are  liable  Poor  Law  Union,  where  the  bond 
for  the  misappropriation  of  school  recites  that  he  shall  pay  all  "bal- 
funds,  where  by  statute  he  is  required  ances  "  due  the  Union,  are  liable  for 
to  hold  them  in  trust,  separate  and  a  balance,  although  it  is  not  for 
distinct    from    other    moneys,    and  money  received  by  him,  but  is  the 
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ian  "was  by  statute  required  to  be  in  double  the  amount  of  all 
the  real  and  personal  estate  of  the  ward,  and  the  general  bond 
of  a  guardian  provided  for  the  payment  by  him  of  all  money 
coming  to  his  hands  which  belonged  to  the  ward.  The  statute 
also  provided  that  when  a  guardian  desired  to  lease  lands  of 
the  ward  he  should  get  a  special  order  of  the  court  for  so  doing 
and  should  give  another  bond  for  the  rents.  A  guardian  got 
a  special  order  of  the  court  for  the  leasing  of  the  ward's  land 
and  was  ordered  to  give  a  bon^  for  the  rents,  but  failed  to  do 
so.  Held,  the  sureties  on  the  guardian's  general  bond  were 
liable  for  the  rents  collected  by  him  in  pursuance  of  the  order. 
The  court  said  it  was  part  of  the  duty  of  a  guardian  at  com- 
mon law  to  collect  rent  belonging  to  the  ward.  The  extra 
bond  required  was  cumulative  and  would  not  release  the  sure- 
ties on  the  general  bond,  who  by  the  terms  of  their  bond  were 
liable.^  But  where  a  statute  provided  that  upon  a  sale  by  a 
guardian  of  real  estate  of  the  ward  he  should  give  a  special 
bond  to  account  for  the  proceeds,  it  was  held  that  the  sure- 
ties on  his  general  bond  were  not  liable  for  such  proceeds, 
although  the  terms  of  the  bond  were  broad  enough  to  cover 
such  proceeds.^ 

§  555.  Laches  cannot  be  imputed  to  the  state—  Sureties 
of  one  officer  not  discharged  hy  negligence  of  other  oiii- 
cers. —  In  general,  laches  cannot  be  imputed  to  the  govern- 
ment; and  where  the  laws  require  periodical  accounts  and 
settlements  or  an  examination  of  the  accounts  of  an  oflBlcer  at 
stated  times,  and  the  officers  whose  duty  it  is  to  enforce  these 
provisions  fail  to  do  so,  and  they  are  not  complied  with  by 
the  principal,  such  neglect  does  not  discharge  the  sureties  on 
the  principal's  official  bond.  "  It  is  said  that  the  laws  require 
that  settlements  should  be  made  at  short  and  stated  periods, 
and  that  the  sureties  have  a  right  to  look  to  this  as  their  se- 
curity. But  these  provisions  of  the  law  are  created  by  the 
government  for  its  own  security  and  protection,  and  to  regu- 

result  of  a  trading  between  him  and  43  Mo.  App.  16,  where  it  was  held 

the  Union,  see  Belfield  Union  v.  Pat-  that  the  sureties  on  the  general  bond 

tison,  2  Hurl.  &  Gor.  633 ;  Pattison  v.  of  a  guardian  were  held  not  Uablefor 

Belfield  Union,  1  Hurl.  &  Nor.  523.  proceeds  arising  from  the   sale  of 

1  Warm  v.  The  People,  57  111.  202.  realty  under  order  of  court 

But  see,  however,  State  v.  Harbridge,  2  Henderson  v.  Coover,  4  Nev.  139. 
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late  the  conduct  of  its  own  officers.  They  are  merely  direct- 
ory to  such  officers,  and  constitute  no  part  of  the  contract 
with  the  surety." '  This  general  principle  is  equally  applicable 
to  all  corporations,  public  and  private.  All  the  officers  of  a 
government  or  corporation  should  observe  its  laws  and  regu- 
lations, and  the  sureties  of  one  officer  cannot  set  up  as  a  de- 
fense, when  sued  for  the  misconduct  of  their  principal,  the  fact 
that  another  set  of  officers  have  neglected  or  violated  their 
duty.  It  should  be  borne  in  mind  that  aU  the  officers  of  a 
government  or  corporation  are  its  agents  only,  and  cannot 
bind  their  principal  by  acts  or  defaults,  which  are  not  only  un- 
authorized but  are  expressly  prohibited.  The  sureties  of  an 
officer  of  a  government  or  corporation  are  not  discharged  by 
reason  of  the  fact  that  his  accounts  are  not  examined  by  other 
officers  thereof  at  tlie  time  prescribed  by  law ; "-  nor  by  reason 
of  the  fact  that  such  accounts  are  so  negligently  examined  as 
not  to  discover  existing  defalcations ;  ^  nor  by  reason  of  the 


1  United  States  v.  Kirkpatrick,  9 
Wheat  720,  per  Story,  J. ;  Mayor  and 
City  CouncU  of  Natchitoches  v.  Red- 
mond, 28  La.  Ann.  274;  Mayor  and 
Selectmen  of  Homer  v.  Merritt,  27 
La.  Ann.  568 ;  Duncan  v.  The  State, 
7  La.  Ann.  377 ;  The  Queen  v.  Fay, 
Irish  Law  Rep.  (4  Q.  B.,  C.  P.  and  Ex.) 
606;  Boone  Co.  v.  Jones,  54  Iowa, 
699 ;  Hart  v.  United  States,  95  U.  S. 
316.  So  a  failure  to  requhe  a  county 
treasurer  to  make  prompt  settle- 
ments does  not  discharge  his  sure- 
ties. Crawn  v.  Commonwealth,  84 
Va.  282.  And  a  bank  is  held  not 
estopped  from  proceeding  on  the 
bond  of  its  cashier  because  of  a  fail- 
ure to  examine  the  cashier's  accounts 
with  such  frequency  as  to  discover 
his  defalcations  during  the  year  in 
which  they  took  place.  Sparks  v. 
Farmers'  Bank,  3  Del.  Ch.  274. 
See,  to  same  general  effect  as  the 
text,  State  v.  Powell,  40  La.  Ann. 
234 ;  County  of  Waseca  v.  Sheehan, 
42  Minn.  57;  Minturn  v.  United 
States,  106  U.  S.  437;  People's  Bldg. 


Ass'n  V.  Wroth,  43  N.  J.  Law,  70; 
Marlar  v.  State,  62  Miss.  77 ;  State  v. 
Smith,  16  Fla.  175.  Upon  the  doc- 
trine that  laches  is  not  imputable  to 
the  government,  it  is  held  that  the 
statute  of  limitations  does  not  run 
against  an  action  upon  the  official 
bond  of  a  state  officer  unless  it  is 
declared  in  the  statute  that  it  shaU 
so  run.    Brown  v.  Sneed,  77  Tex  471. 

2  Amherst  Bank  v.  Root,  2  Met 
(Mass.)  532;  Detroit  v.  Weber,  26 
Mich.  284 ;  City  Council  v.  Paterson, 
3  BaUey,  Law  (S.  C),  165 ;  CoUins  v. 
Gwynne,  2  Moore  &  Scott,  640 ;  Com- 
monwealth u.  Wolbert,  6  Binney  (Pa.), 
392;  Inhabitants  of  Farmington  v. 
Stanley,  60  Me.  472;  Stem  v.  People, 
103  111.  540;  Mutual  Loan  &  Bldg. 
Ass'n  V.  Price,  16  Fla.  204,  approved 
in  same  case,  19  Fla.  137 ;  Harrison 
V.  Lumbermen  &  Mechanics'  Ins.  Co., 
8  Mo.  App.  37 ;  Board  of  School  Di- 
rectors V.  Brown,  33  La.  Ann.  383. 
Contra,  The  People  v.  Jansen,  7 
Johns.  333. 

3  Board  of  Supervisors  v.  Otis,  63 
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fact  that  money  far  exceeding  the  proper  amount  is  negli- 
gently permitted  to  remain  in  the  hands  of  the  principal.^ 
The  sureties  of  a  public  officer  are  not  discharged  by  the  fail- 
ure of  the  government  to  notify  them  of  his  default.  The 
surety  must  in  such  case  take  notice  of  his  principal's  defaults.' 
The  surety  on  a  bond  for  the  payment  of  duties  is  not  dis- 
charged by  a  mere  delay  in  demanding  payment  after  it  be- 
comes due,  even  though  an  act  of  congress  required  that  suits 
,for  customs  should  be  commeiiced  vpithout  delay,  and  suit  is 
not,  in  fact,  commenced  for  ten  years.'  It  has  been  held  that 
the  sureties  of  a  township  treasurer  are  not  discharged  by 
reason  of  the  fact  that  the  township  council  permits  him  to 
mix  township  money  with  his  own.*  So  it  has  been  held  that 
the  surety  of  a  guardian  is  not  discharged  by  the  failure  of 
the  county  court  for  five  years  to  compel  the  principal  to  file 
an  inventory  and  account.'  The  sureties  of  a  sheriff  are  not 
discharged  by  the  failure  of  the  county  court  to  appoint  com- 
missioners to  investigate  his  accounts  as  required  by  law.*  It 
has  been  held  that  it  furnishes  no  defense  to  the  sureties  of  a 
delinquent  town  collector,  that,  if  the  warrant  against  their 
principal  had  been  issued  within  the  time  prescribed  by  law, 
the  amount  due  might  have  been  collected  from  him.'  It  is 
held  no  defense  to  the  sureties  of  a  bank  messenger,  in  an 
action  to  recover  money  stolen  by  their  principal,  that  the 
bank  was  guilty  of  negligence  in  intrusting  the  keys  of  the 
vault  and  the  combination  of  the  safe  to  their  principals.^ 

N.  Y.  88 ;   County  of  Frontenac  v.  «  Bonta  v.  Mercer  County  Court,  7 

Breden,    17   Grant's    Ch.    645 ;    Ex-  Bush  (Ky.),  576. 

change   Bank   v.  Springer,  7    Ont.  'Looney  v.  Hughes,  36  N.  Y.  514. 

(Can.)  309.  Nor  is  it  a  defense  to  the  sureties  on 

1  Creighton  v.  Eankin,  7  Clark  &  the  bond  of  a  collector  and  receiver 
Finnelly,  325.  of  borough  rates  that  their  principal 

2  The  People  v.  EusseU,  4  Wend,  was  permitted  to  retain  moneys  in 
570 ;  Eegina  v.  Pringle,  33  Up.  Can.  his  hands  for  a  longer  period  than 
(Q.  B.)  308.  one  week,  which  was  contrary  to 

3  Hunt  V.  United  States,  1  GaUison,  the  statute  and  the  condition  of  the 
33.  To  similar  effect,  see  Dox  v.  bond.  Mayor  of  Durham  v.  Fowler, 
Postmaster-General,  1  Pet.  318.  Law  Eep.  (23  Q.  B.  Div.)  394 

■•  Municipal    Corporation   of   Bast  ^  German- American  Bank  v.  Auth, 

Zora  V.  Douglas,  17  Grai^t's  Ch.  463,  87  Pa.  St  419. 

6  Commonwealth  v.  Preston,  5  T.  B. 
Mon.  (Ky.)  584. 
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§  556.  Surety  of  officer  not  discharged  Iby  riolation  of 
statute  enacted  for  the  heneiit  of  the  government.—  A  stat- 
ute provided  that  a  distiller  should,  upon  filing  with  the  as- 
sessor notice  of  his  intention  to  commence  business,  execute  a 
bond  with  sureties  to  be  approved  by  the  assessor,  and  that 
no  bond  should  be  approved  unless  the  distiller  should  be  the 
owner  of  the  unincumbered  fee  of  the  land  on  which  the  dis- 
tillery was  situated.  The  bond  of  a  distiller  was  approved, 
the  land  being  incumbered.  Meld,  the  sureties  were  not  dis- 
charged by  this  fact.  The  object  of  the  law  was  to  protect 
the  government,  not  benefit  the  sureties,  and  the  sureties 
should  have  seen  for  themselves  that  the  land  was  unincum- 
bered.^ A  county  treasurer,  upon  being  re-appointed,  gave  a 
new  official  bond  with  sureties,  without  having  first  filed  in 
the  commissioner's  office  a  certificate  of  his  settlement,  and 
the  payment  of  his  account  with  the  state  for  the  previous 
year,  as  the  law  required.  Held,  this  was  no  defense  to  the 
sureties  on  the  new  bond.^  A  statute  provided  that  if  the  pay- 
master of  a  regiment  failed  for  six  months  to  render  his  vouch- 
ers to  the  paymaster-general,  he  should  be  recalled  and  another 
appointed  in  his -place,  and  also  provided  that  he  should  render 
monthly  accounts.  The  paymaster  did  not  render  his  accounts 
as  the  law  required,  and  failed  for  more  than  six  months  to 
render  accounts,  but  he  was  not  removed,  and  afterwards  re- 
ceived money.  Held,  the  sureties  on  his  official  bond  were 
liable  for  the  money  so  received.'  It  has  been  held  that  stat- 
utes which  required  the  special  direction  of  the  president  of 
the  United  States  to  authorize  the  advance  of  public  moneys 
to  a  disbursing  officer  were  merely  directory,  and  were  not  a 
qualification  of  the  contract  of  a  surety  of  such  officer,  and 
that  the  surety  was  liable  for  the  misapplication  of  public 
money  by  the  principal,  even  though  it  was  advanced  to  him 
contrary  to  the  statute.^ 

1  Osborne  w  United  States,  19  "Wall,  sxjnited  States  v.  Vanzandt,  11 
577,  re-affirmed  and  applied  in  Hart  Wheat.  184.  See,  also,  United  States 
V.  United  States,  95  U.  S.  316.  v.  NichoU,  12  Wheat.  505. 

2  Clarke  v.  Potter  County,  1  Pa.  St  *  United  States  v.  Cutter,  3  Curtis, 
159.    To  similar  efiect,  see  State  v.  617. 

Hayes,  7  La.  Ann.  118. 
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§  557.  Surety  of  an  oflBcer  not  discharged  by  unauthor- 
ized act  of  another  officer. —  The  sureties  of  one  ofla.cer  of  a 
government  or  corporation  are  not  affected  by  the  unauthor- 
ized positive  act  of  other  officers  of  the  government  or  corpo- 
ration. Thus,  the  ordinances  of  a  city  expressly  prohibited 
the  city  treasurer  from  using  the  public  money  for  his  own. 
benefit.  The  mayor  and  council  of  the  city  allowed  the  treas- 
urer to  use  the  public  money  for  his  own  purposes  upon  his 
agreement  to  pay  interest  therefor.  Held,  the  sureties  on  the 
treasurer's  official  bond  were  not  thereby  discharged.  The 
court  said:  "The  funds  are  collected  for  public  purposes. 
The  mayor  and  council  had  no  right  and  no  power  to  use 
them  for  any  other  purpose.  .  .  .  An  illegal  contract 
could  not  enlarge  the  power  of  the  city  treasurer,  neither 
could  it  limit  his  responsibility.  That  the  illegal  contract  was 
made  with  the  other  agents  of  the  city  does  not  change  the 
principle  nor  alter  the  duties  and  obligations  of  the  treasurer. 
They  remained  the  same  and  were  defined  by  law.  .  .  . 
The  whole  fallacy  of  the  argument  of  the  plaintiffs  in  error 
lies  in  confounding  the  mayor  and  council  of  the  city  with  the 
city  itself."  ^  The  same  thing  was  held  where  the  board  of 
directors  of  a  corporation,  by  an  order  not  warranted  by  the 
by-laws  thereof,  authorized  the  treasurer  of  the  corporation  to 
loan  its  money  when  he  should  have  deposited  it  in  a  bank.^ 
Upon  the  same  principle  it  has  been  held  that  the  sureties  of 
a  tax  collector  are  not  discharged  by  the  fact  that  the  county 
commissioners  falsely  advertised  that  he  had  paid  up  aU  his 
liabilities  for  his  preceding  term,  and  the  sureties  became 
bound,  relying  on  said  advertisement.'  A  surety  of  a  city 
treasurer,  being  sued  on  his  bond,  pleaded  that  the  mayor  of 
the  city  had  released  his  co-surety.  Held,  no  defense,  as  the 
mayor  had  no  authority  to  release  the  co-surety.*  At  the  ex- 
piration of  the  second  term  of  office  of  a  county  treasurer,  the 
county  board,  without  any  authority  so  to  do,  allowed  him 

1  Mauley  v.  City  of  Atchison,  9  St  69.  To  similar  effect^  see  Deti-oit 
Kans.  358,  per  Kingman,  C.  J.  v.  Weber,  36  Mich.  384 ;  State  v.  Bates, 

2  Spring  HUl  Mining  Co.  v.  Sharp,    36  Vt.  387. 

3  Pugsley  (New  Bruns.),  603.  <  Mayor  v.  Blache,  6  La.  (Cuny), 

3  Bower  v.  Com.  of  Wash.,  35  Pa.    500. 
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$2,000  above  his  regular  salary  for  selling  tax  certificates,  etc., 
and  settled  with  him  on  that  basis.  Eeld,  the  sureties  on  the 
treasurer's  official  bond  were  not  discharged  from  the  pay- 
ment of  the  $2,000,  as  the  action  of  the  county  board  was 
absolutely  void.^  A  county  treasurer  was  liable  for  interest 
on  public  money,  and  also  for  certain  money  not  paid  over  by 
him.  The  board  of  supervisors  allowed  him  the  interest  as  a 
perquisite  of  office,  and  forgave  him  the  other  money  on  ac- 
count of  his  services  in  averting  a  draft.  Held,  the  acts  of  the 
board  were  illegal,  and  the  sureties  on  the  treasurer's  official 
bond  were  liable  for  the  interest  and  the  other  money,  not- 
withstanding said  acts  of  the  board.^  Upon  the  presentation 
of  the  account  of  a  treasurer  of  a  town,  the  selectmen  exam- 
ined it,  and,  failing  to  detect  an  error  in  addition,  certified  the 
account  to  be  correct,  when,  in  fact,  there  was  a  deficit.  The 
surety  on  the  treasurer's  official  bond  knew  of  this  certificate 
soon  after  its  entry  on  the  treasurer's  books.  The  treasurer 
was  then  solvent,  but  afterwards  died  insolvent,  and  the  surety 
was  afterwards  sued  for  the  above  deficit.  Held,  he  was  liable 
therefor.  The  selectmen  had  no  right,  directly  nor  indirectly, 
to  discharge  the  treasurer  nor  his  surety  from  liability  on  their 
bond  in  case  of  a  breach  thereof.' 

§  558.  Sui'ety  of  government  oflicer  liable  for  money 
stolen  from  or  otherwise  lost  by  him. —  The  sureties  on  the 
official  bond  of  a  government  officer  are  not  discharged  from 
liability  for  public  money  received  by  the  officer  by  reason  of 
the  fact  that  such  money  is  stolen  from  him  or  otherwise  lost 
by  him  without  his  fault,  even  though  he  acted  with  reference 
to  the  matter  in  a  careful  and  prudent  manner.*    This  is  held 

1  Supervisors  of  Kewaunee  v.  Knip-  execution  satisfied,  see  MoNairy  v. 
fer,  37  Wis.  496.    See,  also,  Wilson  v.  Marshall,  7  Humph.  (Tenn.)  329. 
Glover,  3  Pa.  St.  404  ^  Boggs  v.  The  State,  46  Tex.  10 ; 

2  Supervisors  of  Richmond  Co.  v.  Inhabitants  of  New  Providence  v. 
Wandel,  6  Lans.  (N.  Y.)  33.  McEachron,  4  Vroom  (N.  J.),  339 ; 

3  Inhabitants  of  Farmington  v.  Commonwealth  v.  Comly,  3  Pa.  St 
Stanley,  60  Me.  472 ;  Board  of  Super-  373 ;  McEachron  v.  Inhabitants  of 
visors  of  Jefferson  Co.  v.  Jones,  19  New  Providence,  6  Vroom  (N.  J.),  538 ; 
Wis.  51.  Holding  that  the  sureties  Stave  v.  Nevin,  19  Nev.  162 ;  United 
of  a  marshal  are  not  discharged  from  States  v.  Watts,  1  New  Mex.  553.  In 
the  payment  of  costs  collected  by  him  this  case  the  principal,  who  was  re- 
for  a  clerk  by  reason  of  the  fact  tliat  ceiver  of  public  moneys,  was  mur- 
the  clerk  permitted  him  to  return  the  dered,  and  robbed  of  the  moneys  in 
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upon  the  ground  that  it  is  not  a  question  of  bailment,  but  of 
special  contract,  and  public  policy  requires  that  the  officer  in 
such  case  shall  be  held  to  a  strict  accountabilitj^  Where  the 
bond  of  a  township  treasurer  provided  that  he  should  "  well 
and  truly  fulfill  the  duties  of  treasurer  ...  to  the  best  of 
his  ability  and  according  to  law,"  and  public  money  received 
by  him  was  destroyed  by  accidental  fire  and  without  the  fault 
of  the  treasurer,  it  was  held  that  the  sureties  on  his  official 
bond  were  hable  for  such  money.'  The  fact  that  a  county 
treasurer  has  deposited  the  county  money  in  a  bank  which 
afterwards  fails,  even  though  he  was  guilty  of  no  negligence 
in  making  such  deposit,  does  not  discharge  his  surety  from 
the  payment  of  the  money  thus  lost.'  But  it  has  been  held 
that  the  condition  of  the  bond  of  a  treasurer  of  a  railroad 


his  custody.  United  States  v.  Pres- 
cott,  3  How.  578;  United  States  v. 
Morgan,  11  How.  154 ;  United  States 
V.  Dasliiel,  4  Wall.  183 ;  United  States 
V.  Keehler,  9  Wall.  83;"  German 
Amei-ican  Bank  v.  Anth,  87  Pa.  St. 
419;  Boyden  v.  United  States,  13 
Wall.  17;  Inhabitants  of  Hancock 
V.  Hazzard,  13  Cush.  (Mass.)  113; 
Board  of  Education  v.  JeweU,  44 
Minn.  437 ;  Odd  Fellows  Mutual  Aid 
Ass'n  V.  James,  63  Cal.  598.  Contra, 
by  an  evenly  divided  court,  see  Su- 
.pervisors  of  Albany  v.  Dorr,  7  Hill 
(N.  Y.),  583;  and  also,  see  Inhab- 
itants Cumberland  Co.  v.  PeuneU,  69 
Me.  357.  See,  also,  United  States  v. 
Adams  (Cir.  Ct  D.  Oreg.),  34  Fed. 
Rep.  348.  In  this  case  the  sureties 
on  the  bond  of  a  collector  of  cus- 
toms were  held  not  liable  for  mon- 
eys stolen  from  their  principal, 
where  it  appeared  that  in  obedience 
to  an  order  from  the  treasury  de- 
partment he  took  a  certain  sum  of 
money  from  the  port  of  which  he 
was  collector  to  deposit  with  the  as- 
sistant treasurer,  and  that,  while  en 
route,  and  without  his  fault  or  negli- 
gence, the  money  was  stolen  from 
him. 


2  District  Township  of  Union  v. 
Smith,  39  Iowa,  9.  To  similar  effect, 
see  State  v.  Harper,  6  Ohio  St.  607. 
But  see,  however,  Corporation  of 
Houghton  V.  Freeland,  36  Grant's  Ch. 
(Can.)  500,  where  it  was  held  that  the 
sureties  on  the  bond  of  a  treasurer  of 
a  municipality  were  not  liable  to  the 
corporation  for  moneys  lost  through 
the  accidental  burning  of  the  house 
wherein  they  were  kept,  when  there 
was  no  proper  place  provided  by  the 
municipahty  for  the  keeping  of  the 
same,  and  the  nearest  bank  was  dis- 
tant some  thirty-five  miles. 

^  Supervisors  of  Omro  v.  Kaime,  89 
Wis.  468.  See  to  precisely  similar  ef- 
fect. State  V.  PoweU,  67  Mo.  395; 
State  V.  Moore,  74  Mo.  413 ;  Wilson 
V.  Wichita  Co.,  67  Tex.  647 ;  Nason 
V.  Poor  Directors,  136  Pa.  St.  445; 
Commonwealth  v.  Baily,  139  Pa.  St. 
480;  People  v.  Faulkner,  31  Hun 
(N.  Y.),  317.  But  see,  contra,  York 
Co.  V.  Watson,  15  S.  C.  1 ;  Twitty  v. 
Houser,  17  S.  C.  1 ;  People  v.  Faulk- 
ner, 107  N.  Y.  477,  reversing  38  Hun, 
607.  See,  on  this  subject,  Crisfleld  v. 
Murdock,  55  Hun  (N.  Y.),  143. 


§  559.]  SURETIES    ON   OFFICIAL   BONDS.  803 

company  that  he  should  "  faithfully  discharge  the  duties  of 
the  office,  and  well  and  correctly  behave  therein,"  does  not 
bind  him  to  keep  the  money  of  the  company  safely  against 
all  hazards.  It  only  binds  him  to  an  honest,  diligent  and 
competently  skilful  effort  to  keep  the  money.  And  if  such 
treasurer  deposits  the  company's  money  to  his  credit  as  treas- 
urer in  a  banking-house  which  is  at  the  time  in  good  credit 
and  standing,  and  generally  considered  a  safe  place  for  the 
deposit  of  money,  neither  he  nor  his  sureties  are  liable  for  a 
loss  occasioned  by  the  sudden  and  unexpected  failure  of  the 
bank.  The  case  was  distinguished  from  that  of  a  government 
officer  who  was  said  to  be  held  liable  in  such  a  case  on  grounds 
of  public  policy.^  A  postmaster  placed  in  the  mail-bag  at  his 
office  a  sum  of  money  belonging  to  the  government  to  be 
carried  through  the  mail  to  the  postal  depository.  "While  the 
carrier  was  on  his  way  to  deliver  the  mail-bag  to  a  steamboat 
the  postmaster  intercepted  and  robbed  him  of  the  mail-bag. 
Held,  the  sureties  on  the  postmaster's  bond  were  hable  for 
the  sum  claimed  by  the  government.^ 

§  559.  Miscellaneous  cases  concerning  sureties  on  official 
bonds. —  A  collector  of  internal  revenue  may  recover  against 
his  deputy  and  the  sureties  on  his  official  bond  for  money  col- 
lected by  the  deputy  and  not  paid  over,  without  first  showing 
that  he  has  paid  to  the  government  the  amount  so  collected 
by  the  deputy.'  The  bond  of  a  township  treasurer  provided 
that  he  should  fulfill  his  duties  "to  the  best  of  his  ability." 
Held,  these  words  did  not  lessen  his  liability  nor  that  of  his 
sureties,  and  they  were  liable  for  township  money  accidentally 
destroyed  by  fire.*  "Where  it  is  the  statutory  duty  of  a  notary 
public  to  give  notice  of  protest,  the  sureties  on  his  official  bond 
are  liable  for  his  failure  to  give  such  notice.'*  The  sureties  on 
the  bond  of  a  county  auditor  are  liable  for  any  overdrafts  he 
may  have  made  by  issuing  warrants  payable  to  himself  for 

1  Atlantic    &  N.   C.   E.  E.   Co.  v.  ^  United  States  v.  Jones  et  al.  (Cir. 

Cowles,  69  N.  C.  59.    To  same  effect,  Ct  W.  D.  La.),  36  Fed.  Eep.  759. 

with  reference  to  the  sureties  on  the  ^  Fuller  v.  Calkins,  22  Iowa,  -301. 

bond  of  a  paymaster  of  a  railroad  *  District   Township  of   Union  v. 

company,    Chicago,    Burlington    &  Smith,  33  Iowa,  9. 

Quinoy  E.  E.  v.  Bartlett,  20  Bradw.  » Wheeler  v.  The  State,  9  Heisk. 

(111.  App.)  96,  affirmed  in  120  111.  603.  (Tenn.)  393. 
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salary,  and  receiving  from  the  treasurer  the  amount  thereof 
in  excess  of  the  compensation  allowed  him  by  the  board  of 
supei'visors.'  The  omission  of  a  collector  of  public  revenue 
to  remove  a  deputy  collector  after  knowledge  of  a  default  by 
the  latter  does  not  discharge  the  sureties  of  the  deputy.^ 
When  one  elected  to  the  office  of  tax  collector  failed  until 
after  the  time  for  him  to  enter  upon  his  duties  to  file  his  offi- 
cial bond,  which  had  been  duly  prepared  and  stated  that  he 
had  been  elected  to  the  office,  and  the  office  was  thereupon 
declared  to  be  vacant,  and  he  was  subsequently  appointed  to 
the  same  office,  whereupon  the  bond  first  prepared  was  filed, 
it  was  held  that  the  sureties  thereon  were  not  liable  for  the 
default  of  the  collector.'  The  liability  of  the  sureties  on  the 
official  bond  of  an  officer  for  a  failure  on  his  part  to  pay  over 
money  collected  by  him  under  an  execution  is  not  such  a  lia- 
bility as  Avill  constitute  them  debtors  of  the  plaintiff  in  such 
execution,  so  as  to  subject  them  to  garnishment  process  as 
debtors  of  such  plaintiff.^  Where  the  misconduct  of  an  officer 
consists  in  a  neglect  of  official  duty,  such  neglect,  although  a 
negative,  must  be  proved  by  the  party  alleging  it.'  If  an  offi- 
cial bond  is  taken  in  the  penal  sum  of  $20,000,  and  is  signed 
by  ten  sureties,  who  bind  themselves,  severally  and  not  jointly, 
in  the  sum  of  $2,000  each,  a  judgment  may  be  had  against 
each  surety  for  the  full  sum  of  $2,000,  if  an  unsatisfied  defal- 
cation of  the  principal  exceeds  that  sum,  although  such  defal- 
cation is  less  than  $20,000;  but  the  obligee  can  only  have 
satisfaction  to  the  amount  of  the  defalcation.^  The  sureties 
on  an  official  bond  cannot  recover  from  third  persons  money 
paid  them  by  the  principal,  even  though  such  money  was  trust 
funds  in  his  hands  as  an  officer.' 

1  Mahaska  County  u  Euan,  45  Iowa,  Holding  that  the  sureties  of  a  bank 
338.  ofBcer  are  not  liable  for  any  more 

2  Pickering  v.  Day,  3  Del.  Ch.  333.  damage  than  has  actually  been  sus- 

3  Wmneshiek  Co.  v.  Maynard,  44  tained  by  the  owners  of  notes  in  the 
Iowa,  15.  bank  for  collection,  in  consequence 

<Eddy  V.  Heath's   Garnishees,  ai  of  a  faUure  of  the  officer  to  have  such 

Mo.  141 ;  State  v.  Gambs,  68  Mo.  289.  notes  protested    at   maturity,    even 

6  Dobbs  V.  The  Justices,  17  Ga  634.  though  the  bank  has  paid  the  amount 

6  Bank  of  Brighton  v.   Smith,   13  of   said  notes  to  said  owners,    see 

Allen,  348.  Union  Bank  v.  Thompson,  8  Eob.  (La.) 

7Clore  V.  Bailey,  6  Bush  (Ky.),  77.  337.    Holding  that  an  authority  to  fiU 
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§  560.  Liability  of  surety  of  bank  clerk  or  cashier. —  The 

sureties  of  the  cashier  of  a  bank,  wiien  their  bond  provides  for 
his  good  behavior  as  such,  are  not  Kable  for  money  collected 
by  him  as  an  attorney  for  the  bank,  and  not  as  cashier.' 
Money  paid  to  the  cashier  of  a  bank  on  the  street,  and  also  at 
a  parent  bank,  to  be  deposited  in  the  branch  of  which  he  is 
cashier,  both  payments  being  made  to  him  as  cashier,  and  as 
a  deposit  in  the  bank  of  which  he  is  cashier,  is  money  received 
by  him  in  his  official  capacity,  and  for  which  the  sureties  on 
his  official  bond  are  liable.^  The  same  thing  was  held  where 
a  bank  clerk  was,  at  the  request  of  a  customer  of  the  bank, 
sent  to  his  residence,  about  eleven  miles  from  the  bank,  for  the 
purpose  of  receiving  a  large  sum  of  money  to  be  placed  to  his 
account,  and  the  clerk  on  his  way  back  to  the  bank  lost  some 
of  the  money.^  It  has  been  held  that  it  is  not  a  forfeiture  of 
a  bond,  conditioned  for  the  faithful  service  of  a  cashier,  and 
for  indemnifying  against  all  loss  by  his  malfeasance,  misfeas- 
ance, wilful  neglect  or  wrongful  act,  that  a  loss  has  occurred 
by  mere  accident  or  mistake,  or  by  his  being  unable  to  perform 
all  the  duties  put  upon  him.*  Where  the  condition  of  a  bond  , 
was  that  A.,  who,  as  a  clerk  in  a  bank,  should  "  well  and  faith- 
fully perform  the  duties  assigned  to  and  trust  reposed  in  him  as 
first  teller,"  etc.,  it  was  held  to  apply  to  the  honesty  and  not 
to  the  ability  of  the  clerk,  and  that  the  sureties  were  not  re- 
sponsible for  a  loss  happening  to  the  bank  from  a  mistake  of 
the  clerk.'    But  where  the  condition  of  a  bank  clerk's  bond 

a  blank  in  an  official  bond  may  be  '  Melville  v.  Doidge,  6  Man.,  Gr.  & 

inferred    from     circumstances,    see  Scott,  450. 

State  V.  Young,   23  Minn.   551.    To  « Morris  Canal  &  Banking  Co.  v. 

same  effect,  see  City  of  Chicago  v.  Van  Vorst's  Adm'x,  1  Zab.  (N.   J.) 

Gage,  95  lU.  593.    Holding  it  to  be  no  100. 

defense  to  the  surety  on  a  guardian's  » Union  Bank  v.  Clossey,  10  Johns, 

bond  that  another  named  in  the  bond  371.     The  supreme  court  of  Oregon, 

as  surety  did  not  sign  it,  unless  the  -while  questioning  the  above  rule  as 

obligee  had  express  notice  that  there  to  the  particular  facts  in  which  it 

was  an  agreement  that  such  other  was  applied  in  the  case  above,  lay  it 

should  sign,  see  State  v.  Lewis,  73  down  to  be  the  true  rule  in  the  case 

N.  C.  138.  of  a  bond  of  a  public  officer  like  con- 

1  Dedham  Bank  v.   Chickering,  4  ditioned,  as  where  a  bond  was  given 
Pick.  314.  for  the    faithful    discharge    of   the 

2  Pendleton  w  Bank  of  Kentucky,  1  duties     of   secretary    of    state    and 
T.  B.  Mon.  (Ky.)  171.  auditor.    State  v.  Chadwick,  10  Oreg. 


806  SUEETIES    ON   OFFICIAL    BONDS.  [§  361. 

provided  that  he  should  perform  all  the  duties  incumbent  on 
him  by  virtue  of  his  ofBce,  and  should  paj'  the  bank  such  dam- 
ages or  losses  as  it  might  incur  by  reason  of  the  unfaithful 
performance  of  any  of  the  duties  of  said  office,  it  was  held  that 
the  sureties  therein  were  liable  for  any  loss  which  the  bank 
might  sustain  in  consequence  of  any  negligence  of  the  princi- 
pal, gross  or  slight,  in  the  discharge  of  his  official  duties.^  A 
cashier's  bond  is  not  void,  as  against  the  policy  of  the  law,  by 
reason  of  its  being  approved  ^  a  board  of  directors,  some  of 
whom  had  executed  it  as  sureties.^ 

§  561 .  Liability  of  surety  on  bond  of  bank  clerk  or  cash- 
ier continued. —  The  sureties  of  a  bank  officer  are  held  liable, 
not  only  for  acts  done  by  him  by  virtue  of  his  office,  but  also 
for  those  done  under  color  or  by  means  of  his  office.'  The 
sureties  on  the  official  bond  of  a  bank  cashier,  conditioned 
that  their  principal  would  well  and  truly  perform  the  duties 
of  cashier  to  the  best  of  his  ability,  are  held  to  have  under- 
taken not  only  for  the  fidelity  and  honesty  of  their  principal 
but  also  for  his  skill  and  ability,  and  where  he  changed  the 
bank's  securities  and  loss  accrued  therefrom  the  sureties  are 
liable.'  The  sureties  on  a  bond  of  a  book-keeper  of  a  bank, 
conditioned  to  faithfully  discharge  the  trust  reposed  in  him, 
are  held  liable  for  sums  embezzled  by  him.'  The  sureties  on 
the  bond  of  a  book-keeper  of  a  bank,  conditioned  for  the  faith- 
ful performance  of  their  principal's  duties,  "  or  if  he  shall  be 
appointed  to  any  other  office,  duty  or  employment  by  the 
president  or  directors  of  said  bank,"  are  held  liable  for  his 
defaults  as  cashier's  clerk  and  loan  clerk,  to  which  positions  he 

465.  A  bond  given  by  the  secretary  ^  Teutonia  Nat.  Bank  v.  Wagner, 
of  an  insurance  company,  conditioned  33  La.  Ann.  733. 
not  only  to  account  for  all  money  *  Harrington  v.  Bank  of  Washing- 
coming  into  his  hands  as  secretary,  ton,  14  Serg.  &  Eawle  (Pa.),  405. 
but  also  for  the  faithful  performance  ^  Rochester  City  Bank  v.  Elmwood, 
of  his  duties  as  secretary,  was  held  to  31  N.  Y.  88.  Though  it  was  decided 
be  an  undertaking  for  his  fidelity  in  Allison  v.  Farmers'  Bank,  6  Rand, 
and  honesty  for  which  his  sureties  (Va.)  204,  but  by  a  divided  court,  that 
were  liable.  Engler  v.  People's  Fire  the  sureties  of  an  accountant  of  a 
Ins.  Co.,  46  Md.  332.  bank  were  not  liable  for  the  feloni- 

1  Union  Bank  v.  Thompson,  8  Rob.  ous  taking  of  money  by  their  prin- 
(La.)  337.  cipal  from  the  drawer  of  the  bank. 

2  Amherst   Bank  v.  Root,   3  Met 
(Mass.)  532. 
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was  appointed.'  "Where,  in  accordance  with  the  usual  custom 
of  a  bank,  the  receiving  teller  was  assigned  to  perform  the 
duties  of  general  teller  during  the  absence  of  the  latter,  and 
while  performing  such  duties  embezzled  funds,  it  was  held  the 
sureties  on  his  bond  as  receiving  teller  were  liable.^  The  fact 
that  the  book-keeper,  of  a  bank  had,  with  the  cashier's  con- 
sent, taken  its  money  and  applied  it  to  his  own  use,  held  not 
to  relieve  his  sureties  from  liability.'  The  fact  that  a  bank 
did  not  volunteer  information  that  the  cashier  was  a  director 
thereof,  held  no  defense  to  the  sureties  on  the  cashier's  bond.* 
ISTeither  it  is  a  defense  that  the  cashier  was  not  a  director  as 
required  by  statute.^ 

§  562.  LiaMlity  of  sureties  of  a  justice  of  the  peace. — The 
duties  of  a  justice  of  the  peace  are  both  of  a  judicial  and  min- 
isterial character ;  judicial  where  he  is  required  to  act  as  a 
court  and  pass  upon  and  determine  cases  as  they  are  tried  be- 
fore him ;  ministerial  where  he  has  to  issue  process,  collect  and 
pay  over  money,  etc.  His  bond  is  usually  conditioned  that  he 
win  discharge  every  duty,  both  judicial  and  ministerial,  faith- 
fully and  impartially,  without  fear,  favor,  fraud  or  oppression. 
"Where  an  officer  acting  in  a  judicial  capacity  errs  in  judg- 
ment he  is  not  liable,  but  where  he  acts  through  favor,  fraud 
or  partiality,  or  knowingly  commits  a  wrong  by  virtue  of  his 
office,  both  he  and  the  sureties  on  his  official  bond  are  liable 
therefor.  Thus  where  a  justice,  through  favor  and  with  the 
intent  to  defraud  a  party,  heard  a  case  three  hours  before  it 
was  set  for  hearing,  it  was  held  that  he  and  the  sureties  on  his 
official  bond  were  liable  therefor  to  the  party  injured."  The 
sureties  on  the  official  bond  of  a  justice  are  liable  if  he  issues 
an  execution  in  a  case  over  the  subject-matter  of  which  he  has 
jurisdiction,  but  in  the  issuing  of  which  he  infringes  the  law 

1  Fourth  Nat.  Bank  v.  Spinney,  ISO  That  the  sureties  upon  the  bond  of 
N.  Y.  560,  affirming  47  Hun  (N.  Y.),  the  secretary  of  a  savings  bank  are 
293.  not  liable  for  the   misappropriation 

2  Detroit  Savings  Bank  v.  Ziegler,  of  special  deposits,  see  Humboldt 
49  Mich.  157.  Savings  &  Loan  Society  v.  Wenner- 

3  Chew  V.  EUingwood,  86  Mo.  360.  hold,  81  Cal.  538. 

<  Frelinghuysen     v.    Baldwin,    16  "  Gowing  v.  Cowgill,  12  Iowa,  495. 

Fed.  Rep.  453,  following  Magee  v.  See,  also,  on  this  subject,   State  v. 

Manhattan  Co.,  93  XJ.  S.  93.  Littlefield,  4  Blaokf.  (Ind.)  139 ;  Howe 

5  Lionberger  v.  Krieger,  88  Mo.  160.  v.  Mason,  12  Iowa,  303. 


808  SL'EETIES   ON   OFFICIAL   BONDS.  [§  563. 

and  abuses  his  authority.^  The  issuing  by  a  justice  of  an  order 
of  arrest  in  a  civil  action,  without  an  undertaking  being  previ- 
ously executed  as  required  by  statute,  is  a  neglect  to  well  and 
truly  perform  a  ministerial  act  which  constitutes  a  breach  of 
the  official  bond  of  the  justice  and  renders  his  sureties  liable. 
"  A  justice  of  the  peace  acts  in  both  a  judicial  and  ministerial 
capacity.  The  manner  of  discharging  his  judicial  duties  is  left 
to  his  own  judgment,  but  in  general  the  acts  which  he  is  re- 
quired to  perform  in  a  particular  way,  and  as  to  which  he  has 
no  discretion  about  the  manner  of  their  performance,  are  of  a 
ministerial  character.  In  regarf^  to  issuing  an  order  of  arrest, 
everything  to  be  done  is  specifically  defined  by  the  statute. 
Nothing  is  left  to  the  discretion  of  the  justice ;  he  must  pro- 
ceed in  a  specified  manner.  He  acts  in  the  same  capacity  that 
he  does  in  issuing  an  execution  after  judgment."  ^  Where  a 
justice,  without  any  authority  so  to  do,  ordered  a  constable 
to  be  committed  to  jail  for  contempt  of  court,  it  was  held  that 
the  sureties  on  his  official  bond  were  not  liable  for  such  act.' 
Where  the  official  bond  of  a  probate  judge  was  conditioned 
for  the  "  faithful  performance  of  his  official  duties,"  it  was  held 
that  his  failure  to  make  a  proper  order  on  the  final  report  of 
an  administrator,  and  making  an  improper  order  thereon, 
were  a  breach  of  his  bond.*  The  sureties  on  the  official  bond 
of  a  justice  are  not  liable  for  his  failure  to  collect  a  note  placed 
in  his  hands,  when  by  the  use  of  due  diligence  he  might  have 
collected  the  same."  Where  a  statute  provided  that  the  bond 
of  a  justice  should  remain  in  force  for  five  years  after  the  office 
of  the  justice  expired,  it  was  held  that  no  action  could  be 
maintained  on  the  bond  after  the  expiration  of  that  time,  and 
that  the  statute  was  not  a  statute  of  limitations  which  need 
be  specially  pleaded.^ 

§  563.  When  sureties  on  oJBftcial  bond  of  justice  liaWe  for 
money  received  by  him. —  The  sureties  on  the  official  bond  of 
a  justice  are  liable  to  the  owner  of  a  judgment  rendered  by 
such  justice,  and  entered  on  his  docket,  for  money  paid  to  and 

1  Fox  V.  Meaoham,  6  Neb.  530.  <  Smith  v.  Lovell,  3  Mont  333. 

2  Place  V.  Taylor,  33  Ohio  St  317,  '  McGrew  v.  The  Governor,  19  Ala. 
per  Day,  J.  89. 

3  Doepfner  v.  The  State,   36  Ind.        6  The  People  v.  Herr,  81  HL  135. 
111. 
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collected  by  such  justice  in  satisfaction  of  such  judgment,  even 
though  no  execution  has  been  issued  thereon.  "  The  money 
"was  paid  to  the  justice  because  he  was  a  justice  of  the  peace, 
and  because  he  had  power  by  virtue  of  process  issued  from  his 
court  to  enforce  the  collection  of  the  same.  It  came  into  his 
hands  by  virtue  of  his  office,  and  the  sureties  as  well  as  him- 
self are  liable  for  it."  ^  So  the  sureties  on  the  official  bond  of 
a  justice  are  liable  for  money  collected  by  him  in  his  official 
capacity,  though  it  is  collected  "without  suit  or  process.- 
"Where  a  county  judge  has  authority  to  receive,  and  does  re- 
ceive, money  paid  by  an  executor  upon  claims  filed  and  al- 
lowed against  an  estate,  the  sureties  on  his  official  bond  are 
liable  for  his  failure  to  pay  the  same  over  to  the  parties  en- 
titled thereto.^  Certain  notes  were  placed  in  the  hands  of  a 
justice  for  collection,  and  he  received  and  receipted  for  them 
as  justice.  Afterwards  he  went  out  of  office  and  did  not  de- 
liver the  notes  to  his  successor,  as  it  was  his  duty  to  do,  and 
refused  to  surrender  them  to  the  owner  on  demand.  Held, 
he  and  the  sureties  on  his  official  bond  were  liable  for  his  act 
in  thus  refusing.^  Proceedings  were  commenced  before  a  jus- 
tice, the  extent  of  whose  jurisdiction  was  $100,  to  recover  a 
debt  less  than  $100,  and  the  defendant  confessed  judgment 
for  a  sum  exceeding  $100,  which  was  paid  to  the  justice  with- 
out any  execution  being  issued.  Held,  the  sureties  on  the 
official  bond  of  the  justice  were  liable  for  the  money  thus  col- 
lected by  him.^  Where  a  justice  was  not  authorized  to  receive 
money  as  security  for  the  appearance  of  a  prisoner  before  him 
for  examination  on  a  criminal  charge,  but  did  receive  it  and 
refused  to  return  it  to  the  party  entitled  thereto,  it  was  held 
that  the  sureties  on  his  official  bond  were  not  liable  therefor.^ 
Where  the  official  bond  of  a  justice  of  the  peace  bound  him 
and  his  sureties,  jointly  and  severally,  to  pay  on  demand  to 

1  Brookett  v.  Martin,  11  Kan.  378,  But  see,  however,  McCormick  v. 
per  "Valentine,  J.  Thompson,  10  Neb.  484,  where  it  was 

2  Ditmars  v.  The  Commonwealth,  held  that  the  sureties  of  a  justice  of 
47  Pa.  St.  335 ;  "Widener  v.  The  State,  the  peace  were  not  liable  for  moneys 
45  Ind.  344 ;  Commonwealth  v.  Ken-  paid  him  on  notes  left  in  his  hands 
dig,  2  Pa.  St.  448.  for  collection  without  suit. 

3  Wright  V.  Harris,  31  Iowa,  272.  ^  Hale  v.  Commonwealth,  8  Pa.  St 
*  Latham  v.  Brown,  16  Iowa,  118;    415. 

Bessinger  v.  Dickerson,  20  Iowa,  260.        ^  Cressy  v.  Gierman,  7  Minn.  398. 
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every  person  entitled  thereto,  "  all  such  sums  of  money  as  the 
justice  might  become  liable  to  pay  on  account  of  moneys 
which  might  come  into  his  hands  by  virtue  of  his  office,"  it  was 
held  that  the  sureties  were  not  liable  for  moneys  paid  to  the 
justice  upon  an  execution  sale  of  notes  seized  on  attachment 
in  suits  before  him,  where  the  judgments  in  those  suits  were 
void,  such  moneys  having  >come  into  his  hands  by  a  trespass 
and  not  "  by  virtue  of  his  office."  ^ 

§  564.  How  surety  on  official  bond  of  justice  aifected  by 
his  deatli. —  The  sureties  on  the  official  bond  of  a  justice  of 
the  peace,  conditioned  that  he  shall  well  and  truly  pay  over, 
according  to  law,  all  money  that  may  come  to  his  hands  by 
virtue  of  his  office,  are  liable  upon  failure  of  the  personal  rep- 
resentatives of  the  justice  after  his  death  to  pay  over  upon 
demand  money  that  came  into  his  hands  officially  during  his 
term  of  office.'^  A  justice  having  failed  to  file  certain  appeal 
papers,  as  his  duty  required,  suit  was  brought  on  his  official 
bond  against  him  and  his  sureties  to  recover  damages  therefor. 
After  the  service  of  the  process  in  the  case  the  justice  died. 
His  death  was  pleaded  in  abatement  of  the  suit  by  his  sure- 
ties, and  it  was  claimed  that,  as  the  action  was  founded  on  a 
tort  by  the  justice,  his  sureties  were  not  liable.  Held,  the 
sureties  were  liable.  The  neglect  of  the  justice  was  a  breach 
of  the  bond,  and  the  action,  being  on  a  contract,  did  not  die 
with  the  justice,  although  a  tort  had  to  be  proved  to  establish 
a  breach.^ 

§  565.  Surety  of  sheriif  or  constable  liable  only  for  his 
acts  within  the  scope  of  his  authority  or  duty. —  As  a  gen- 
eral rule,  the  sureties  of  a  sheriff  or  constable  are  only  liable 
for  such  of  his  acts  or  defaults  as  are  within  the  scope  of  his 
authority  or  duty  as  such  officer.*  Thus,  where  the  defendant 
in  a  writ  in  the  hands  of  a  sheriff,  instead  of  giving  bail,  de- 
posited money  with  the  sheriff,  and  afterwards  wished  to  sur- 

1  Barnes  v.  Whitaker,  45  Wis.  204,  of  a  demand  having  been  made  and  a 
following  Taylor  v.  Parker,  43  Wis.  78.  refusal  of  payment.    Price  v.  Farrar, 

2  Peabody  r.  Ohio,  4  Ohio  St.  387.  5  Bradw.  (111.  App.)  536;   Green  v. 
But  the  mere  fact  that  the  justice  People,  14  Bradw.  (111.  App.)  364. 
died  without  paying  over  the  money  '  House  v.  Fort,  4  Blackf .  (Ind.)  293. 
is  not  of  itself  proof  of  a  breach  of  « City  of  St  Louis  v.  Sickles,  52  Mo. 
the  bond.    There  must  be  some  proof  122. 
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render  himself,  and  demanded  the  money  from  the  sheriff 
which  he  refused  to  return,  it  was  held  that  the  sheriff  had  no 
right  to  receive  the  money  by  virtue  of  his  office,  and  the  sure- 
ties on  his  official  bond  were  not  liable  therefor.'  The  sureties 
on  a  sheriff's  official  bond  are  not  liable  for  money  paid  to  him 
by  a  judgment  debtor  after  the  return  day  of  the  execution 
held  by  the  sheriff,  for  he  has  then  no  authority  to  receive 
such  money.'  A  judgment  was  rendered  by  a  justice  and  the 
defendant  therein  sold  a  constable  some  property,  and  the  con- 
stable agreed  to  pay  the  judgment,  to  which  the  creditor  con- 
sented. No  execution  was  issued  on  the  judgment,  and  the 
constable  did  not  pay  it.  Held,  the  sureties  on  his  official 
bond  were  not  liable  for  his  default  in  that  regard.'  The  sure- 
ties on  a  constable's  official  bond  are  not  liable  for  a  note  col- 
lected by  him  without  legal  process,  although  he  gave  a  receipt 
for  the  note  as  constable.*  An  attachment  was  levied  by  a 
sheriff  on  property  sufficient  to  satisfy  the  same,  but  the  sher- 
iff falsely  represented  to  the  plaintiff  that  no  property  could 
be  found,  and  thereby  induced  the  plaintiff  to  sell  him  the 
claim  in  suit  for  one-fourteenth  of  its  face  value.  Held,  the 
sureties  on  the  sheriff's  official  bond  were  not  liable  for  his 
acts  in  that  regard.  The  court  said  such  sureties  were  not 
liable  for  the  malfeasance  of  the  sheriff  unless  his  acts  also 
amounted  to  misfeasance.*-    A  statute  provided  that  land  sold 

1  State  V.  Long,  8  Ired.  Law  (N.  G),  2  Thomas  v.  Browder,  33  Tex.  783 ; 

415.    To  same  effect,  where  a  sheriff  Forward  v.  Marsh,  18  Ala.  645.    See, 

agreed  with  a  plaintiff  in  replevin  also,  with  reference  to  this  subject, 

that  he  would  sell  the  property  in  McGehee  v.  Gewin,  25  Ala.  176.    But 

litigation  in  the  replevin  suit  and  for  moneys  collected  by  him  before 

keep  the   proceeds    to    answer   the  the  return  day  of  the  execution,  his 

judgment  in  that  suit,  see  Schloss  v.  sureties  are  liable.    Nash  v.  Muldoon, 

White,  16  Cal.  65.    Where  a  sheriff  16  Nev.  404.    So  they  are  liable  for 

holding  a  writ  of  replevin  for  execu-  costs  collected  by  the  sheriff  upon 

tion   received  from  the  plaintiff  in  executions.    Jackson  v.  Maultsby,  78 

replevin  a  deposit  of  money  in  lieu  N.  C.  174. 

of  the  bond  required  by  statute  for  ^  Hill  v.  Kemble,  9  Cal.  71. 

the  dihgent  prosecution  of  the  suit,  *  United     States    u    Cranston,    3 

and     subsequently    embezzled    the  Cranch,  289. 

money,  lield,  the  sareties  on  the  sher-  ^  The  Governor  v.  Hancock,  2  Ala. 

iff's  ofiScial  bond  were  not  liable  for  738. 
the  amount  embezzled.      People  v. 
Hilton,  36  Fed.  Rep.  173. 
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on  execution  might  be  redeemed  within  a  certain  time  by 
paying  to  the  clerk  of  the  court  the  ,  amount  with  interest. 
A  party  wishing  to  redeem  land  placed  the  money  in  the  hands 
of  the  sheriff.  Held,  the  sureties  on  his  official  bond  were  not 
liable  for  such  money.'  A  constable's  official  bond  provided 
that  he  should  pay  over  all  the  sums  received  by  him  "  upon 
any  note,  account  or  other  claim  placed  in  his  hands  for  col- 
lection." A  statute  also  provided  that  constables  should  be 
liable  for  claims  left  with  them  fior  collection.  A  claim  greater 
in  amount  than  the  jurisdiction  of  any  of  the  inferior  courts 
was  placed  in  a  constable's  hands  for  collection  and  collected 
by  him.  Held,  the  sureties  on  his  bond  were  not  liable  for 
the  sum  thus  collected  by  him,  as  it  was  not  an  official  act.^ 
But  where  a  sheriff  held  an  execution  against  a  defendant,  and 
demanded  $250  more  than  was  due  on  the  same,  and  threat- 
ened to  levy  if  it  was  not  paid,  and  the  defendant,  not  knowing 
the  true  amount,  paid  the  amount  demanded,  it  was  held  that 
the  defendant  was  entitled  to  recover  the  $250  from  the  sherrfif 
and  the  sureties  on  his  bond.' 

%  566.  Liability  of  surety  of  sheriff  or  constalble  for  his 
act  in  seizing  property. —  The  sureties  of  a  sheriff  or  con- 
stable are  liable  for  his  acts  in  seizing  property  which  are  done 
mrtute  officii,  but  whether  or  not  they  are  liable  for  his  acts 
done  colore  officii  is  a  matter  concerning  which  there  is  great 
conflict  of  authority.  The  difference  betwpen  such  acts  has 
been  thus  stated : ."  Acts  done  virtute  officii  a.re  where  they  are 
within  the  authority  of  the  officer,  but  in  doing  them  he  exer- 
cises that  authority  improperly,  or  abuses  the  confidence 
which  the  law  reposes  in  him ;  whilst  acts  done  colore  officii  are 
where  they  are  of  such  a  nature  that  his  office  gives  him  no 
authority  to  do  them."  *    "Where  a  sheriff  having  an  execution 

1  Sample  v.  Davis,  4  Greene  (Iowa),  37  Wis.  43.  See  on  this  subject,  and 
ll^'  to  the  effect  that  the  sureties  of  a 

2  Commonwealth  v.  Sommers,  3  sheriff  are  liable  for  acts  done  OT'rfwfe 
Bush  (Ky.),  555.  To  similar  effect,  officii,  but  not  for  acts  done  colore 
see  Kiggin  v.  Sharkey,  3  B.  J.  Lea  officii,  Huffman  v.  Koppelkom,  8 
(Tenn.),  707.  But  see,  however,  Neb.  344.  In  an  action  against  a  con- 
Rader  v.  Davis,  5  B.  J.  Lea  (Tenn.),  stable  and  the  sureties  on  his  official 
436.  bond  for  the  taking  of  property  of 

3  Snell  V.  The  State,  43  Ind.  359.  one    person     under    an    execution 
*  Per  Cole,  J.,  in  Gerber  v.  Aokley,     against  another,   it  is  held  that  it 
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against  the  goods  and  chattels  of  one  person  levied  on  and 
sold  the  goods  of  another,  it  was  held  that  the  act  was  not 
done  by  virtue  of  but  by  color  of  the  sheriff's  office,  and  the 
sureties  on  the  sheriff's  official  bond  were  not  liable  therefor. 
The  court  said  the  sheriff  was  simply  a  trespasser,  the  same  as 
if  he  had  had  no  writ.  The  taking  of  the  goods  was  not  an 
official  act.  "  Official  acts  are  those  which  are  done  by  virtue 
of  the  office,  such  as,  if  properly  done,  exculpate  both  the 
officer  and  his  sureties  from  responsibility,  but  which,  if  neg- 
lected or  improperly  done,  render  both  liable.  If  the  author- 
ity is  exceeded  or  the  duty  omitted,  an  action  may  be 
maintained  against  the  officer  in  his  official  capacity,  and  his 
sureties  held  responsible  for  it.  Unofficial  acts  are  such  as  are 
committed  under  color  of  the  office,  such  as  cannot  be  law- 
fully done,  and  cannot  be  justified  by  the  official  character  of 
the  sheriff,  or  by  any  process  in  his  hands." '  On  the  other 
hand,  it  has  been  held  that  the  sureties  on  the  official  bond  of 
the  sheriff  are,  under  the  above  circumstances,  liable  for  his 
acts.  In  such  case  it  was  said  that  "  The  sheriff  received  the 
process  in  virtue  of  his  office.  His  sureties  undertook  that  he 
should  well  and  truly  execute  the  process.  This  he  failed  to 
do,  to  the  injury  of  the  plaintiff."  The  case  was  different 
from  what  it  would  have  been  if  he  had  had  no  writ.  "  In 
that  case  ...  he  would  act  in  his  own  right,  and  might 
be  resisted  as  any  wrong-doer.  In  the  present  he  was  put  in 
motion  by  legal  authority  invoked  in  behalf  of  others,  and 
could  compel  the  power  of  the  county  to  aid  him  in  its  execu- 
tion. His  official  character  would  forbid  opposition."  ^  Where 

must  be  shown  that  the  constable  Hun,  610.     Contra,  with  reference  to 

acted  or  assumed  to  act  in  his  official  an  attachment,  People  v.  Schuyler,  4 

capacity  by  vu-tue  of  the  process,  and  N.  Y.  173,  overruling  5  Barb.  (N.  Y.) 

that  such  an  act  was  not  a  mere  pri-  166.    See,  also.  State  v.  White,  88  Ind. 

vate  trespass,  but  official  misconduct.  587.    And  the  general  weight  of  au- 

Walsh  V.  People,  6  Bradw.  (IlL  App.)  thority  holds  that  the  sureties  of  the 

304.      See   the  distinction   between  sheriff  are,  under  the  circumstances 

"  virtue  "  and  "  color  "  of  office  drawn  of  the  text,  liable,  as  wUl  be  seen  by 

by  Merriman,  C.  J.,  in  Thomas  v.  Con-  an  examination  of  the  cases  in  the 

neUy,  104  N.  C.  342.  succeeding  note. 

i8tatet).Conover,4Dutcher(N.  J.),  2HoUiman  v.  Carroll,  37  Tex.  33, 

334,  per  Haines,  J.    See,  also,  to  the  per  Wheeler,  C.  J.    To  same  general 

same  efEect,  People  ex  rel.  Comstock  effect,  see  Turner  v.  Sisson,  137  Mass. 

V,  Lucas,  93  N.  Y.  585,  reversing  35  191 ;  Turner,  Frazer  &  Co.  v.  Killian, 
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a  sheriflF  wrongfully  seizes  property  without  color  of  process, 
the  sureties  on  his  official  bond  are  not  liable  for  his  acts  in 
■that  regard.^  A  constable  had  in  his  hands  an  execution 
against  principal  and  surety,  which  it  was  by  law  his  duty  to 
levy  first  on  the  property  of  the  principal,  and  he  levied  on 
sufficient  property  of  the  principal  to  satisfy  the  same,  but  al- 
lowed the  property  to  be  wasted,  and  then  levied  on  property 
of  the  surety.  In  a  suit  by  such  surety  against  the  sureties 
on  the  constable's  official  bond,  ^  was  held  that  the  levy  on 
the  property  of  the  principal  was  a  satisfaction  of  the  judg- 
ment, and  the  constable  had  no  right  to  levy  on  the  property 
of  the  surety,  but  as  he  did  so  by  color  of  his  office,  the 
sureties  on  his  official  bond  were  liable  therefor.^  Where  a 
constable  took  goods  on  a  writ  directed  to  him,  but  which  he 
had  no  authority  to  serve,  by  reason  of  the  damages  laid  in 
the  writ  being  so  great,  it  was  held  to  be  an  act  done  under 
color  of  his  office,  for  which  the  sureties  on  his  official  bond 
were  liable.'  It  has  been  held  that  the  sureties  on  a  constable's 
official  bond  are  liable  for  his  acts  in  seizing  on  execution 
property    which  is  exempt  therefrom.''     A  sheriff,  knowing 

13  Neb.  580 ;  Noble  v.  Himeo,  12  Neb.  same  effect  with  reference  to  the 
193;  Albright  v.  Mills,  86  Ala.  324.  suretiesof  a  village  marshal  who  had 
To  same  effect  with  reference  to  an  the  powers  of  a  constable,  see  Gerber 
attachment,  Charles  v.  Haskins,  11  v.  Ackley,  32  Wis.  233.  So  the  sure-* 
Iowa,  329.  So  the  taking  by  a  United  ties  on  the  official  bond  of  a  chief  of 
States  marshal  upon  a  writ  of  at-  police  are  held  not  liable  for  an  un- 
taohment  against  one  person  the  lawful  arrest  made  by  their  principal 
goods  of  another,  held  to  be  a  breach  under  color  of  his  office.  State  u 
of  his  bond  for  which  his  sureties  are  McBonough,  9  Mo.  App.  63.  But 
liable.  Lammon  v.  Feusier,  lllU. S.  where  an  officer  acts  under  a  war- 
17.  Where  a  sheriff  holding  process  waut  or  order  which  is  unauthorized, 
authorizing  him  to  ariest  a  certain  and  his  acts  under  which  are  illegal, 
person  therein  named  carelessly  and  his  sureties  are  held  liable  for  dam- 
unlawfully  arrests,  and  wounds  in  so  ages  sustained.  Tieman  v.  Haw,  49 
doing,  a  person  other  than  the  one  Iowa,  312. 

named  in  the  writ,  he  and  his  sureties  ^  The  State  v.  Druly,  3  Ind.  431. 

are  held  liable  on  his  bond.    Huff-  '  City  of  Lowell  v.  Parker,  10  Met 

man  v.  Koppelkom,  8  Neb.  344.    If  a  (Mass.)  309. 

sheriff  in  executing  a  writ  of  posses-  ^  State   v.    Farmer,    21    Mo.    160 ; 

sion  remove  from  the  premises  any  Strunk  v.  Ocheltree,   11   Iowa,   158. 

person  not  named  in  the  writ,  his  And,  likewise,  it  is  held  that    the 

sureties  are  liable  on  his  bond.  Jeffer-  sureties  on  the  official  bond   of  a 

son  V.  Hartley,  81  Ga,  716.  sheriff  are  liable  for  a  sale  by  their 

1  State  V.  Mann,  21  Wis.  684.    To  principal  of  property  exempt  from 
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that  certain  goods  had  been  manufactured  in  the  state,  and 
that  no  license  fee  was  required  for  them,  seized  the  goods 
as  he  would  have  been  authorized  to  do  if  they  had  been 
manufactured  out  of  the  state,  but  which  he  had  no  authority 
to  do  as  the  facts  were.  Held,  the  sureties  on  his  official  bond 
were  not  liable  for  his  acts  in  making  such  seizure.^ 
§  567.  Measure  of  damages  for  breach  of  duty  of  sheriif 

with  reference  to  process,  etc As  a  general  rule,  the  debt 

due  the  plaintiff  is  prima  facie  evidence  of  the  extent  of  the 
injury  which  he  has  sustained  by  a  sheriff's  breach  of  duty  in 
regard  to  the  service  and  return  of  process,  but  it  may  usually 
be  shown,  in  mitigation  of  damages,  that  'the  plaintiff  has  been 
injured  but  little,  or  not  at  all,  and  the  actual  injury  is  in  such 
case  usually  the  measure  of  damages.^  A  sheriff  arrested  the 
defendant  in  a  civil  suit,  who  gave  bail.  The  bail  was  excepted 
to  but  did  not  justify,  and  in  consequence  thereof  the  sheriff, 
by  reason  of  a  statutory  provision,  became  liable  as  bail. 
Held,  the  sureties  on  his  official  bond  were  liable  for  the 
amount  the  debtor  owed,  and  it  made  no  difference  that 
the  debtor  had  all  the  time  been  insolvent.  The  court  said 
the  sheriff  was  liable  as  bail,  and  that  bail  are  liable  for  the 
full  amount  of  the  debt  if  they  fail  to  produce  the  principal, 
even  though  the  principal  has  all  along  been  insolvent.' 
Where  an  act  of  the  legislature  made  the  sheriff  liable  for  the 
amount  of  tax  executions  if  he  failed  to  return  them  within 
the  time  limited  by  law,  it  was  held  that  he  and  the  sureties 
on  his  official  bond  were  liable  for  the  full  amount  of  tax  exe- 
cutions not  returned,  even  though  the  defendants  therein  were 

execution.     State  ex  rel.  Hobbs  v.  Rich.  Law  (S.  C),  413 ;  Carpenter  v. 

Barefoot,  104  N.  C.  224.    And  in  an  Doody,  1  Hilton  (N.  T.),  465.    To  the 

action  upon  the  ofScial  bond  of  a  same  effect,  where  a  sheriff  and  the 

constable  or  sheriff  for  selling  exempt  sureties  on  his  official  bond  are  sued 

property,  single  damages  only   can  for  an  escape  on  mesne  process,  see 

be  recovered  as  against  the  sureties.  Crawford  v.  Andrews,  6  Ga.  244.   But 

Casper  v.  People,  6  Bradw.  (lU.  App.)  it  seems  that,  for  an  escape  on  final 

28.  process,  the  sheriff  and  the  sureties 

' States. Brown, Hired. Law (N.  C),  on  his  official  bond  are  liable  to  the 

141.  full  amount  of  the  debt,  even  though 

2  Taylor  v.  Johnson,   17  Ga.  521;  the  defendant  is  insolvent.    Taylor 

overruling  Crawford  v.  Word,  7  Ga.  v.  Johnson,  17  Ga.  521. 
445.    See,  also,  Dobbs  v.  The  Justices,        '  People  v.  Dickeman,  3  Abb.  Rep. 

17  Ga.  634;  Tieasurers  v.  HiUiard,  8  Cm.  Cas.  530. 
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insolvent.^  It  has  been  held  that  when  an  execution  is  placed 
in  the  hands  of  a  sherifP,  the  presumption  of  law,  in  the  ab- 
sence of  evidence,  is  that  he  levied  it  before  the  return  day 
and  made  the  money,  because  it  was  his  duty  to  do  so,  and 
the  law  would  presume  he  did  his  duty.^ 

§  568.  Liability  of  surety  on  slieriff's  official  bond  to 
surety  for  debt  who  is  injured  by  sheriif's  acts. —  It  has  been 
held  that  if  sureties  for  a  debt  are  compelled  to  pay  it  by 
reason  of  the  neglect  of  the  shieriff  to  collect  it  from  the  prin- 
cipal, they  will  have  a  right  of  action  against  the  sheriff  and  the 
sureties  on  his  oificial  bond  for  the  damage  thus  suffered.'  A 
deputy-sherifP  seized  and  sold  under  a  junior  execution  prop- 
erty of  the  principal  which  should  have  been  sold  under  a 
prior  execution,  in  which  a  surety  was  also  bound.  The  surety 
sued  the  sheriff  and  the  sureties  on  his  official  bond  for  result- 
ing injuries,  and  it  was  held  he  was  entitled  to  recover  such 
damages  as  he  had  suffered  thereby.'' 

§  569.  Action  against  sureties  on  sheriif's  or  constable's 
official  bond. —  Where  a  sheriff's  official  bond  is  joint  and 
several,  suit  thereon  may  iirst  be  brought  against  one  of  the 
sureties  alone,  without  joining  the  sheriff  as  a  defendant  in 
such  suit.^  Where  there  has  been  a  breach  of  the  condition  of 
a  sheriff's  official  bond,  the  sureties  are  liable  thereon  in  the 
first  instance,  without  the  sheriff  being  previously  fixed  by 
suit  against  him  alone.^    A  recovery  against  a  sheriff  alone, 

1  Treasurers  v.  Hilliard,  8  Rich,  is  liable  to  the  surety  for  such  neg- 
Law  (S.  C),  413.  leot,  see  HiU  v.  Sewell,  37  Ark.  15. 

2  O'Bannon  v.  Saunders,  24  Gratt.  ^  Governor  v.  Perkins,  2  Bibb  (Ky.), 
(Va.)  138.  A  sheriff  or  other  officer  395.  And  it  is  held  that  the  same 
has  no  authority  to  receive  payment  rule  must  be  applied  to  the  official 
under  an  execution  after  the  return  bond  of  a  notary  public  where  the 
day  thereof,  unless  the  execution  has  obligation  is  joint  and  several.  Peo- 
been  previously  levied.  Such  pay-  pie  v.  Butler,  74  Mich.  643.  Neither 
ment  would  impose  no  liability  upon  is  it  necessary  that  the  sheriff's  rep- 
the  officer's  sureties.  Grandstaff  v.  I'esentative  be  joined.  State  v.  Will- 
Hampton  &  Co.,  80  Gratt.  (Va.)  1.  iams,  19  S.  C.  63. 

'  Bank  of  Pennsylvania  v.  Potius,  ^  Smith  v.  Commonwealth,  59  Pa. 

10  Watts  (Pa.),  148.     Contra,  State  v.  St.  320.    To  precisely  same  effect,  see 

Eeynolds,  3  Mo.  70.  State  v.  WUliams,  19  S.  C.  63.    See, 

*  Stanton  v.  The  Commonwealth,  2  also,  the  same  with  respect  to  the 

Dana  (Ky.),  397.  Holding  that  a  sher-  sureties  upon  a  notary's  bond,  Peo- 

iff  who  neglects  to  make  a  debt  out  pie  v.  Butler,  74  Mich.  643. 
of  the  principal  when  he  can  do  so 
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without  satisfaction,  for  a  matter  which  constitutes  a  breach 
of  his  official  bond,  is  not  a  bar  to  a  subsequent  suit  against 
him  and  his  sureties  on  the  bond.^  The  sureties  of  a  sheriff, 
after  recoveries  have  been  had  against  them  to  the  amount  of 
their  bond,  may  defend  themselves  at  law  on  that  ground 
against  all  pending  and  future  suits,  and  therefore  cannot  come 
into  equity  to  enjoin  such  suits.^  In  an  action  upon  a  con- 
stable's official  bond,  it  is  held  sufficient  if  the  facts  stated  in 
the  complaint  s\iOYf  prima  facie  a  liability.'  An  action  can- 
not be  maintained  against  the  sureties  of  a  constable  for  a  re- 
fusal to  accept  and  execute  an  execution  directed  to  him  when 
he  was  not  obliged  to  do  so  by  statute.'' 

§  570.  Miscellaneous  cases  as  to  liability  of  sureties  on 
offlcial  bonds  of  sheriff  or  constable. —  The  sureties  on  a 
sheriff's  official  bond  are  liable  for  the  acts  of  his'  deputy,  even 
though  there  is  no  provision  in  the  bond  to  that  effect,  for  the 
act  of  the  deputy  is  the  act  of  the  sheriff.'  "Where  a  deputj'- 
sheriff  collects  money  on  execution,  and  neglects  or  refuses  to 
pay  the  same  over,  the  remedy  of  the  party  injured  is  by  ac- 
tion against  the  sheriff  and  the  sureties  on  his  official  bond, 
and  not  against  the  deputy  and  his  sureties."  It  has  been  held 
that  the  return  of  a  sheriff  that  he  has  levied  a  certain  amount 

'  Treasurers  v.  Sureties  of  Oswald,  3  Waymire  v.  The  State,  80  Ind.  67. 

2  Bailey,  Law  (S.  C),  314 ;  Charles  v.  Thus  when  the  complaint  showed  a 

Haskins,  11  Iowa,  329.    So  a  judg-  levy  upon  sufficient  personal  property 

ment  against  a  sheriff,  after  the  ex-  to  satisfy  the  judgment,  and  a  breach, 

piration  of   his    term,    for   moneys  of  duty  in  failing  to  adrertise  and 

received  while  in  office,  is  held  to  be  sell,  it  was  held  unnecessary  to  aven 

no  bar  to  a  subsequent  action  against  that  the  debtor  did  not  have  other 

him  and  the  sureties  on  his  bond,  property  out  of  which  the  judgment 

State  V.  Cason,  11  S.  C.  392.  could  have  been  made.    Waymire  v. 

2Bothwell  V.  Sheffield,  8  Ga.  569.  The  State,  80  Ind.  67. 
Holding  that  the  sureties  on  a  sheriff's  ^  Commonwealth    v.    Lentz,     106 
official  bond  are  not  entitled  to  notice  Pa.  St  643.    To  the  effect,  however, 
on  a  summary  application  under  a  that  if  a  sheriff  neglects  or  refuses 
statute  for  judgment   against    such  to  levy  an  execution  in  his  hands  on 
sheriff  and  sureties,  see  Eeid  v.  Jack-  property  of  the  judgment  debtor,  and' 
son,  1  Ala.  207.    As  to  the  amoimtof  any  injury  results  to  the  execution 
damages  recoverable  under  statutes  creditor  from    such  neglect  or  re- 
authorizing   summary   proceedings,  fusaJ,    the    sureties    are    liable,    see 
see  Shepherd  v.  Brown,  30  W.  Va.  13.  Habersham  v.  Sears,  11  Oreg.  481. 
See,  on  this  subject,  Donley  v.  Wig-  '  Crawford  v.  Howard,  9  Ga.  314. 
gins,  52  Tex.  301.  « Brayton  v.  Towns,  13  Iowa,  846. 
53 
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on  an  execution  is  an  ofiBcial  act  which  renders  his  sureties 
liable  for  the  amount  so  returned,  although  the 'sureties  offer 
to  prove  that  the  amount  was  not  levied.'  A  statute  provided 
that  judgments  on  bonds  payable  to  the  state  should  bind  the 
real  estate  from  the  commencement  of  the  action.  Held,  the 
surety  on  a  sheriff's  official  bond  was  a  debtor  within  the  mean- 
ing of  the  statute.^  The  sureties  on  a  sheriff's  official  bond 
are  not  entitled  to  notice  of  the  default  of  their  principal  in 
order  to  render  them  liable  for  s^pch  default.'  Where,  with  a 
full  opportunity  of  obtaining  knowledge  on  the  subject,  the 
surety  on  a  constable's  official  bond  voluntarily  paid  money 
which  the  constable  had  collected,  it  was  held  he  could  not  re- 
cover the  same  back,  even  though  he  was  not  actually  liable  on 
the  bond.*  Where  a  constable  collected  money  on  execution, 
and  the  plaintiff  in  execution  permitted  him  to  use  it  upon  his 
agreement  to  pay  interest,  it  was  held  that  the  sureties  on  his 
official  bond  were  not  thereafter  liable  for  the  money  so  col- 
lected.'* But  it  has  been  held  that  the  sureties  on  a  constable's 
official  bond  are  not  discharged  from  liability  for  money  col- 
lected by  him  by  reason  of  the  fact  that  the  creditor,  without 
consideration,  consented  to  a  delay  in  payment  on  the  part  of 
the  constable.^  The  fact  that  a  constable  is  prevented  by  sick- 
ness from  levying  an  execution  which  it  is  his  duty  to  levy  is 
no  excuse  either  for  him  or  the  sureties  on  his  official  bond.' 
A  judgment  was  rendered  against  A.,  and  an  execution  was 
put  into  the  hands  of  the  sheriff,  who  collected  the  money 
from  A.  The  judgment  was  afterwards  reversed,  but  before 
such  reversal  the  sheriff  died  without  paying  the  money  over. 
After  the  judgment  was  reversed,  A.  sued  the  sureties  on  the 
sheriff's  official  bond  for  the  money  collected  by  the  sheriff. 
Meld,  they  were  not  liable.  The  sheriff  collected  the  money 
legally,  and  up  to  the  time  of  his  death  was  guilty  of  no  de- 
fault.^   It  is  held  under  statute  that  where  a  sheriff  collects 

1  Commissioners     v.    Mayrant,    3        *  Ferguson  v.  Hirsoh,  54  Ind.  337. 
Brev.  (S.  C.)  32a  5  Hill  v.  Kemble,  9  Cal.  71. 

2  Shane    v.    Francis,    30    Ind.   93 ;        6  Boice  v.  Main,  4  Denio,  55. 
Fleenor  v.  Taggart,  116  Ind.  189.  "  Freudenstein    v.  MoNier,   81  lU. 

3  Dougherty  u  Peters,  2  Rob.  (La.)  208. 

534.  To  same  effect  with  reference  8  state  v.  Vananda,  7  Blackf.  (Ind.) 
to  the  sureties  of  a  deputj'-sheriffl,  214.  Holding  the  sureties  of  a  sher- 
McGehee  v.  Gewin,  25  Ala.  176.  ifE  who  has  died  Uable  for  acts  of  an 
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money  under  an  execution,  and  the  judgment  is  reversed  after 
his  death,  the  sureties  of  the  sheriff  are  not  Uable  to  defend- 
ant in  execution  for  commissions  collected  and  retained  by 
him."  1 

§  571.  Same  continxietl. —  If  a  statute  fails  to  fix  the  pen- 
alty of  a  constable's  bond,  a  bond  given  in  a  sum  not  unrea- 
sonable as  a  penalty,  and  in  the  absence  of  any  duress,  will  be 
held  binding.^  So  a  constable's  bond  executed  to  the  state 
instead  of  to  the  township  trustee,  as  required  by  statute,  is 
valid.'  Constable's  sureties  can  only  be  held  liable  for  defaults 
committed  after  the  execution  of  the  bond.*  Constable's  sure- 
ties are  held  liable  for  illegal  acts  of  the  constable  in  making 
an  arrest,'  or  if  he  takes  insufficient  surety  on  a  bond."    The 


under-sheriff  done  subsequent  to  the 
death  of  the  sheriff,  see  Newman  u 
Beckwith.  5  Lans.  (N.  Y.)  80.  Hold- 
ing that  the  official  bond  of  a  sheriff 
who  still  acts  covers  his  acts  done 
after  his  office  might  have  been  de- 
clared vacant,  see  Vann  v.  Pipkin,  77 
N.  C.  408.  Holding  the  sureties  on  a 
constable's  bond  liable  for  his  failure 
to  return  an  execution,  see  Carpenter 
u  Doody,l  Hilt.  (N.Y.)  463.  Holding 
that  one  surety  on  a  constable's  offi- 
cial bond  cannot,  as  relator,  sue  the 
other  sureties  on  the  bond,  see  Sanders 
V.  Bean,  Busb.  Law  (N.  C),  318. 
Holding  that  the  sureties  of  a  sheriff 
are  not  liable  for  the  proceeds  of  real 
estate  when  the  sheriff,  according  to 
the  provisions  of  a  statute,  acts  as  an 
administrator,  see  Heeter  v.  Jewell,  6 
Bush  (Ky.),  510.  Holding  that,  in  de- 
termining the  liability  of  a  constable 
and  the  sureties  on  his  official  bond, 
the  statute  in  force  at  the  time  must 
be  regarded  as  part  of  the  contract 
between  them  and  the  public,  see 
Freudenstein  v.  McNier,  81  111.  208. 
To  the  effect  that  the  sureties  on  a 
constable's  official  bond  are  liable 
thereon  although  the  bond  is  not  ac- 
cepted as  required  by  law,  see  Heath 
V.  Shrempp,  33  La,  Ann.  167.    As  to 


liability  of  sheriff's  sureties  for  mon- 
eys received  by  the  sheriff  for  feeding 
and  guarding  prisoners,  see,  gen- 
erally. Furlong  v.  The  State,  58  Miss. 
717;  Martin  v.  Seeley,  15  Neb.  136. 
As  to  surety's  liability  when  sheriff 
releases  or  fails  to  safely  keep  prop- 
erty seized  under  attachment,  see 
Slawson  v.  Ker,  29  La.  Ann.  395; 
Smokey  v.  The  Peters-Calhoun  Co., 
66  Miss.  471. 

1  Clark  V.  Lamb,  76  Ala.  406. 

z  WiUiams  v.  Golden,  10  Neb.  483 ; 
Noble  V.  Himeo,  12  Neb.  193. 

3  State  V.  Horn,  94  Mo.  163.  Upon 
the  subject  of  statutory  bonds  it  was 
held  that  a  sheriff's  sureties,  whose 
names  were  signed  to  a  bond  by  their 
attorney,  though  they  did  not  per- 
sonally acknowledge  themselves 
bound,  are  nevertheless  liable  thereon. 
Basham  v.  Commonwealth,  18  Bush 
(Ky.),  36. 

i  Cole  V.  Crawford,  69  Tex.  134. 

5  Cash  V.  People,  82  111.  App.  350. 
As,  where  he  unnecessarily,  brutally 
and  wilfully  assaults  and  beats  his 
prisoner. 

6  Carter  v.  Duggan,  144  Mass.  32. 
And  the  measure  of  damages  is  the 
amount  lost  by  reason  of  the  con- 
stable accepting  insufficient  surety. 
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sureties  of  a  sheriff  are  liable  for  moneys  received  by  their 
principal  from  a  partition  sale,*  or  as  a  special  commissioner 
for  the  sale  of  property  on  legal  process.^  But  they  are  not 
liable  if  there  was  no  process  or  writ  authorizing  such' sale.' 
Where  the  sheriff  levied  upon  property,  and  the  claimant  gave 
a  suspending  bond,  and  the  sheriff  returiied  the  writ  and  bond 
and  left  the  property  in  the  possession  of  the  debtor  without 
security,  and  it  was  consumed  by  him,  it  was  held  that  the 
sureties  of  the  sheriff  were  liable  for  the  value  of  the  property 
to  the  creditor  when  it  appeared  that  the  property  was  liable 
for  the  debt.*  A  sheriff's  failure  to  pay  over  money  received 
from  a  sale  of  chattels  under  a  mortgage  containing  a  clause 
authorizing  him  to  execute  the  power  of  sale  therein,  held  to 
render  his  sureties  liable.*  "Where,  in  a  deed  of  trust,  it  is 
provided  that  in  the  event  the  trustee  named  therein  refuses 
to  act  the  sheriff  of  the  county  shall  execute  the  trust,  it  is 
held  that  a  failure  of  the  sheriff  to  pay  over  a  portion  of  the 
proceeds  in  case  he  so  acts  does  not  render  his  sureties  liable 
on  his  ofBcial  bond.^  It  has  been  held,  under  statute,  that  the 
sureties  of  a  de  facto  sheriff  are  not  liable  to  the  sheriff  dejure, 
upon  the '  latter's  recovery  of  the  office,  for  fees,  salary,  and 
other  emoluments  received  by  the  de  facto  sheriff.' 

1  Sidner  v.  Alexander,  31  Ohio  St  pointed  by  order  of  court  to  execute 
378.  So  they  are  held  liable  if  he  has  the  trust ;  and  see,  as  supporting  this, 
received  the  money  before  the  time  Tatum  u  HolUday,  59  Mo.  432 ;  State 
the  same  was  due  and  payable  under  v.  Griffith,  63  Mo.  545 ;  State  v.  Tay- 
the  order  of  sale,  even  though  he  did  lor,  6  Mo.  App.  377. 

so  by  consent  of  the  parties  in  inter-  '  Curry  v.  "Wright,   86  Tenn.  636. 

est.    State  v.  Cayce,  85  Mo.  456.  As  to  the  liability  of  a  surety  where 

2  Hubbard  v.  Elden,  43  Ohio  St.  the  sheriff  makes  a  levy  and  wastes 
*580.  the   property,  see    Harmon   v.  The 

3  Heidenheimer  Bros.  v.  Brent,  59  State,  82  Ind.  197.  That  there  can  be 
Tex.  533.  Neither  can  they  be  held  no  judgment  against  the  sureties 
liable  for  taxes  collected  by  the  sher-  when  the  sheriflE  alone  appears,  see 
iflf  without  order  of  court.  Green-  Dane  v.  McArthur,  57  Ala.  448.  That 
well  V.  Commonwealth,  78  Ky.  330.  no  judgment  can  be  rendered  against 

<  Lyon  V.  Horner,  33  W.  Va.  433.  the  sureties  in  an    appellate    court 

•■>  Maddox  v.  Eader,  9  Mont.   136,  where  the  sheriff  alone  appeals,  see 

approving  Vose  v.  Whitney,  7  Mont  Briggs  v.  Hinton,  14  B.  J.  Lea  (Tenn.), 

393.  233.    As  to  the  liabUity  of  the  sure- 

6  State  V.  Davis,  88  Mo.  585.  Though  ties  of  a  constable  where  tlie  con- 

the  court  said  it  would  have  been  stable  negligently  suffers  the  escape 

otherwise  if  the  sheriff  had  been  ap-  of  a  defendant  in  a  bastardy  prosecu- 
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§  573.  Liability  of  sureties  on  deputy  officers'  bonds,  and 
herein  of  deputy-sherilfs,  treasurers  and  jailers  —  Other 
officers. —  It  is  no  defense  to  the  sureties  on  the  official  bond 
of  a  deputy-sheriff  that  before  the  alleged  default  of  the  deputy 
he  had  become  insolvent,  in  consequence  of  which  the  sure- 
ties requested  the  sheriff  to  remove  him  from  his  office,  which 
the  sheriff  failed  to  do.'  If  a  sheriff  pays  to  a  plaintiff  the 
amount  of  an  execution  then  in  force  in  the  hands  of  his 
deputy,  and  the  deputy  afterwards  collects  it  from  the  de- 
fendant in  execution,  the  sureties  on  the  deputy's  official  bond 
are  liable  if  he  fails  to  account  for  it.^  The  sureties  on  a 
deputy-sheriff's  official  bond  may  plead  anything  which  their 
principal  could  plead  in  denial  of  his  liability  on  the  bond.' 
The  sureties  on  the  official  bond  of  a  deputy-sheriff  are  liable 
for  taxes  collected  by  him  in  his  official  capacity,  when  the 
sheriff  is  by  law  collector  of  taxes.*  The  sureties  of  a  deputy 
officer  are  held  liable  for  the  acts  of  the  deputy  during  the 
term  of  the  principal  officer  only,  and  for  which  the  appoint- 
ment was  made.'  The  fact  that  a  sheriff  knew  that  his  deputy 
did  not.  make  return  of  executions  promptly,  and  yet  retained 
him,  held  no  defense  to  the  sureties  on  the  deputy's  bond  in 
an  action  to  recover  moneys  collected  on  an  execution  and 
embezzled.  If  he  had  knowledge,  however,  that  he  was  a 
defaulter,  and  failed  to  so  inform  the  sureties  of  the  deputy, 
they  would  not  be  liable.^  A  surety  on  a  sheriff's  bond  who 
has  been  damnified  because  of  a  deputy-sheriff's  default  is 
held  entitled  to  have  the  sureties  on  the  deputy-sheriff's  bond 
held  liable.^  A  sheriff  cannot  maintain  an  action  against  a 
deputy  and  his  sureties  for  a  false  return  of  execution,  where 
the  deputy  acted  in  pursuance  of  specific  orders  from  the 

tion,  see  Lakin  v.  The  State,  89  Ind.  '  Andrus    v.  Bealls,   9    Cow.   693 ; 

68.    As  to  the  liability  of  a  sheriflE's  Barnard  v.  Darling,   11  Wend.   28 ; 

sureties  for  taxes  collected,  see  City  La  Eose  v.  Logansport  Nat  Bank,  103 

of  New  Orleans  v.  Gauthreaux,  36  Ind.  332. 

La.  Ann,  109.    That  the  sureties  of  a  2  McGehee  v.  Gewin,  25  Ala.  176, 

sheriff  cannot  plead  defenses  which  ■'Wallace  v.  Holly,  13  Ga.  389. 

the  sheriff  is  prohibited  from  setting  *  Wood  v.  Cook,  31  III.  271. 

up,  see  Schmidt  v.  City  of  New  Or-  5  Hubert  v.  Wendheim,  64  Cal.  213. 

leans,  33  La.  Ann.  17.    See,  further,  eoradle  v.  Hoffman,  105  III.  147. 

as  to  what  is  a  good  defense  to  sure-  "  Briggs  v.  Hinton  et  aZ.;  14  B.  J. 

ties,  McMUlan  v.  Boyd,  40  Ohio  St.  35.  Lea  (Tenn.),  233. 
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under-sheriff.'  An  action  by  a  sheriff  against  the  sureties  on 
a  deceased  deputy's  bond  held  not  premature,  because  the 
claim  had  not  been  presented  against  the  deputy's  estate  when 
there  were  no  statutory  provisions  regulating  proceedings  on 
a  deputy's  bond  to  the  sheriff.^  To  an  action  by  a  surety,  who 
had  also  been  deputy-sheriff,  for  contribution  to  his  co-sureties 
for  money  paid  to  discharge  a  judgment  on  the  official  bond 
of  the  sheriff,  it  is  a  valid  defense  for  the  surety  sued,  that  it 
was  the  wrongful  and  negligent  acts  of  the  deputy-sheriff,  in 
his  official  capacity  as  such  deputy,  done  without  the  knowl- 
edge or  oonsent  of  the  sheriff,  that  created  the  liability  of  the 
latter  which  resulted  in  the  judgment  against  him  and  his 
sureties.'  Where  a  treasurer  permitted  the  deputy  to  turn 
over  tax  tickets  for  collection  to  his  brother,  declaring  in  ef- 
fect that  he  would  look  to  him  and  his  sureties  for  an  account- 
ing, and  subsequenty  the  brother  qualified  as  deputy  but  gave 
no  bond,  and  the  treasurer  receipted  to  him  for  money  paid, 
lield,  that  the  deputy  and  his  sureties  were  responsible  for  any 
default  of  the  brother,  he  being  merely  the  deputy's  agent.^ 
Upon  bond  from  a  jailer  to  a  sheriff,  conditioned  to  save  and 
keep  harmless  the  sheriff  from  any  damages  occasioned  by 
any  neglect  of  the  keeper,  or  misfeasance  or  misconduct  touch- 
ing the  duties  of  his  office,  and  expressly  stipulating  and 
agreeing  that  the  recovery  against  the  sheriff  of  any  judgment 
by  reason  of  any  of  the  above  matters  should  be  conclusive 
evidence  of  their  liability  under  the  bond,  on  the  escape  of  a 
prisoner,  and  a  judgment  against  the  sheriff  therefor,  and  an 
action  against  the  sureties  on  such  bond,  held,  that  the 
judgment  recovered  against  the  sheriff  on  a  complaint  not 
showing  that  such  prisoner  had  escaped  by  reason  of  the 
jailer's  negligence  was  error.'  The  sureties  on  the  official 
bond  of  an  inspector  of  fish  are  held  liable  for  a  faulty  inspec- 
tion by  one  of  his  deputies,  and  the  fact  that  there  was  a 
remedy  against  the  deputy  on  his  bond  was  held  no  defense 
to  a  recovery.* 

'Conner  v.  Keese,  33  Hun,  98.  swaiett  v.  Kipp,  12  Hun  (N.  Y.), 

2  Chaffee  v.  Hooper,  54  Vt.  513.  474 

3  Block  V.  Estes,  93  Mo.  318.  6  Verratt  v.  McAulay,  50  Ont.  (Can.) 
*  Stultz  V.  Ingles,  84  Va.  844.  313.    Holding  that  where  a  deputy- 
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§  573.  Whether  joint  guardians  or  administrators  are 
sureties  for  each  other,  etc. —  Where  there  are  several  guard- 
ians of  an  infant's  estate,  who  have  given  a  joint  and  several 
bond  with  sureties  for  their  good  behavior,  the  guardians  may 
act  either  separately  or  in  conjunction.  They  are  jointly  re- 
sponsible for  joint  acts,  and  each  is  separately  answerable  for 
his  separate  acts  and  defaults.  Such  guardians  are  not,  by 
reason  of  having  given  the  bond  aforesaid,  nor  for  any  cause, 
sureties  of  each  other,  but  the  sureties  on  their  bond  are  liable 
for  their  joint  defaults  and  for  the  default  of  each.'  But  it 
has  been  held  that  where  two  persons,  administrators  of  the 
same  estate,  join  in  executing  a  bond  with  others  as  their 
sureties,  each  of  such  administrators  will  be  >held  as  surety  for 
the  other.^  Two  guardians  were  appointed  by  a  court  of  chan- 
cery, and  gave  bond  with  surety  that  they  would  faithfully  ex- 
ecute the  trusts  respectively  reposed  in  them  according  to  the 
terms  of  the  orders  appointing  them.  One  of  them  died,  and 
it  was  held  that  the  trusts  survived,  and  that  the  surety  was 


sheriff  neglected  to  arrest  an  execu- 
tion debtor  who  was  subsequently 
surrendered  to  the  sheriff  by  his  bail, 
and  then  wrongfully  discharged  by 
the  sheriff,  the  sureties  of  the  deputy 
are  not  liable  to  the  sheriff  for  dam- 
ages suffered  by  the  latter  in  conse- 
quence of  his  wrong,  see  "Walter  v. 
Middleton,  68  N.  Y.  605. 

'Kirby  v.  Turner,  Hopkins'  Ch. 
(N.  Y.)  309.  So  sureties  upon  the 
bond  of  CO -administrators  become 
liable  for  the  joint  acts  of  their  prin- 
cipals'and  for  the  individual  defaults 
of  each ;  the  bond  will  be  considered 
as  if  each  of  the  principals  had  exe- 
cuted a  separate  one  with  the  same 
sureties.  Nanz  v.  Oakley,  120  N.  Y. 
84,  reversing  37  Hun,  495.  And  the 
fact  that  a  sole  heir  is  appointed  one 
of  the  administrators  of  the  estate, 
and  executes  a  joint  and  several 
bond  with  his  co-administrators  for 
the  faithful  discharge  of  their  duties, 
does  not  prevent  him  from  recovei-- 
ing  from  the  sureties  on  the  bond  for 


a  devastavit  committed  by  his  co- 
administrator. Nanz  V.  Oakley,  130 
N.  Y.  84,  reversing  87  Hun,  495.  See, 
on  this  subject,  Boyle  v.  St.  John,  28 
Hun  (N.  Y),  454 ;  Eckert  v.  Myers,  45 
Ohio  St  525 ;  Hooper  v.  Hooper,  29 
W.  Va.  276;  Brooks  v.  MiUer,  29 
W.  Va.  499. 

2  Moore  v.  The  State,  49  Ind.  558 ; 
overruled  in  State  ex  rel.  Wyant  v. 
Wyant,  67  Ind.  25.  This  under  a 
statute  to  the  effect  that,  whenever 
two  or  more  are  appointed  execu- 
tor's or  administrators,  each  should 
execute  a  separate  bond  conditioned 
that  he  will  faithfully  discharge  his 
duties,  and,  therefore,  it  was  held 
that,  where  two  administrators  exe- 
cuted a  single  bond  jointly  with 
sureties,  such  bond  should  be  con- 
strued as  if  each  of  the  principal 
obligors  therein  had  executed  a  sep- 
arate bond  in  the  same  penalty,  with 
the  same  sureties,  and  subject  to  the 
same  conditions. 
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responsible  for  the  subsequent  acts  of  the  surviving  guardian.^ 
Sureties  upon  the  joint  bond  of  two  administrators,  where 
one  was  discharged  and  the  other  gave  a  new  bond,  are  held 
not  liable  for  a  devastavit  committed  after  the  order  of  dis- 
charge.^ 

§  574.  Action  against  surety  on  guardian's  bond. —  A  suit 
against  the  sureties  on  a  guardian's  bond  is  not,  it  seems,  sus- 
tainable without  a  previous  liquidation  of  the  amount  due  from 
the  guardian.'  A  ward  may  sustain  a  suit  in  equity  for  an 
account  against  his  guardian  and  the  sureties  on  the  guardian's 
official  bond.  Equity  has  always  entertained  jurisdiction  be- 
tween guardian  and  ward  for  an  account,  and  "jurisdiction  as 
to  the  guardian  will  draw  with  it  the  surety."  *  It  has  been 
held  that,  if  the  final  decree  in  such  a  case  is  for  the  payment 
of  money,  the  decree  should  be  se  framed  as  to  be  enforced 
against  the  sureties  in  the  event  only  that  the  money  cannot 
be  made  out  of  the  principal.^  Yet  where  it  was  clearly  es- 
tablished that  the  principal  was  utterly  insolvent,  and  he 
having  died,  ana  there  being  no  assets  in  the  hands  of  his 
representatives,  it  was  held  not  error  if  the  decree  omit  such 
direction.*  In  an  action  against  sureties  on  a  guardian's  bond, 
the  bond  itself  is  admissible,  even  though  it  contain  material 
erasures  apparent  on  its  face.'    But  the  declarations  of  a 

1  The  People  v.  Byron,  3  Johns.  Cas.  State  v.  Slevin,  93  Mo.  253 ;  Eobb  v. 
531,574  Perry,  85  Fed.  Rep.  102;   Girvin  v. 

2  Veach  v.  Eice,  131  U.  S.  293.  Hickman,  21  Hun  (N.  Y.),  316 ;  Center 
sStOweU  V.  Mills,  10  Johns.  304;    w  Finch,  23  Hun  (N.  Y.),  146. 

Salisbury   v.    Van    Hoesen,    3   HUl  ^Hutchcraft  v.    Shrout,    1    T.    B. 

(N.  Y.),  77 ;  Bowman  v.  Ex'rs  of  Herr,  Mon.  (Ky.)  206.    In  a  suit  against  a 

1  Pen.  &  Watts  (Pa.),  282 ;  Sebastian  guardian  for  an  accounting  his  sure- 

V.  Bryan,  31  Aj-k.  447 ;  Critohett  v.  ties  are  proper,  but  held  not  neces- 

Hall,  56  N.  H.  824.    Sustaining  same  sary,  parties.    As  they  are  interested 

view,  see    Hunt  v.    White,    1    Ind.  in  the  taking  of  the  account  they 

(Carter),  105;    BaUey    v.  Eogers,   1  ought  to  be  made  parties,  but  the 

GreenL  (Me.)  186.    See,  also,  Wann  v.  rule  is  not  imperativa    Pace  v.  Pace, 

People,  57  IlL  202 ;  Newton  v.  Ham-  19  Fla.  438 ;   Pf eiffer  v.  Knapp,  17 

mond,  88  Ohio  St  430;  Williams  u  Fla.  144;  Hailey  v.  Boyd's  Adm'r,  64 

McNair,  98  N.  C.  332;   Connelly  v.  Ala.  399. 

Weatherly,  33  Ark.  658 ;  Fon-ester  v.  5  Hendry  v.  Clardy,  8  Fla.  77. 

Vason,  71  Ga.  50;  Perkins  v.  Stim-  6  jjay  &  Pasco  v.  May,  19  Fla.  373. 

mel,  114  N.  Y.  359,  reversing  43  Hun,  "  Xander   v.  Commonwealth,    102 

520.    See,  however,  contrary  to  the  Pa.  St  434 
text,  State  v.  Humphreys,  7  Ohio,  234 ; 


§  575.]  SUEETIES    ON    OFFICIAL   BONDS.  825 

guardian  to  his  attorney  are  held  not  admissible  on  behalf  of 
his  sureties.' 

§  575.  Discharge  of  surety  of  guardian  by  order  of  court> 
etc. —  Important  questions  frequently  arise  with  reference  to 
the  discharge  of  sureties  on  a  guardian's  bond  by  the  action 
of  a  court,  proceeding  under  statutory  authority.  Thus,  a 
statute  provided  that  by  certain  proceedings  the  court  of  or- 
dinary might  discharge  a  guardian's  bond  and  cause  new  sure- 
ties to  be  substituted.  This  was  done,  and  it  was  held  that 
such  discharge  only  released  the  sureties  on  the  first  bond 
from  liability  for  defaults  of  their  principal  occurring  subse- 
quent to  such  discharge.  The  court  said  that  the  legislature 
could  not  authorize  any  further  discharge,  for-to  do  so  would 
be  to  impair  contracts  and  destroy  vested  rights.^  It  has  been 
held  that  the  discharge  of  one  of  several  sureties  of  a  guard- 
ian under  such  a  proceeding,  being  an  act  of  law,  does  not 
discharge  the  other  sureties  on  the  same  bond.^  A  statute 
authorized  the  county  court  to  discharge  the  sureties  on  guard- 
ians' bonds  under  certain  circumstances,  and  to  take  other 
good  and  sufficient  sureties.  The  county  court,  on  proper  pro- 
ceedings, ordered  certain  sureties  of  a  guardian  to  be  released, 
and  took  a  new  bond  with  bad  sureties.  Held,  the  fact  that 
the  sureties  in  the  last  bond  were  bad  did  not  invalidate  the 
discharge  of  the  first  sureties.*  The  court  of  common  pleas 
ordered  a  guardian  to  pay  the  money  of  his  ward  to  the  clerk 
of  the  county  court  upon  his  resigning  his  guardianship.  The 
statute  did  not  make  it  one  of  the  duties  of  the  county  clerk 
to  receive  money  thus  paid.  The  clerk  converted  the  money 
to  his  own  use,  and  it  was  held  that  the  guardian  and  his  sure- 
ties were  liable  to  the  ward  for  the  money,  notwithstanding 
such  payment  to  the  clerk.^ 

1  Williams  v.  The  State,  89  Ind.  570.    v.  Page,  63  Ind.  209 ;  McGlothlln  v. 
A  settlement  of  guardian's  accounts    Wyatt,  1  B.  J.  Lea  (Tenn.),  717. 

in  probate  court,  where  an  amount  is        ^  Boyd  v.  Gault,  3  Bush  (Ky.),  644. 
found  due,  held  sufficient  to  support        *  Crawford  v.  Penn,  1  Swan  (Tenn.), 

an  action  against  the  sureties  on  his  388.    To  similar  effect,  see  Hamner 

bond.    Smith  v.  Smithson,  48  Ark.  v.  Mason,  34  Ala.  480.    See,  also,  on 

261.  this  subject,  McGehee  v.  Scott,  15  Ga. 

2  Justices  w  Woods,  1  Kelly  (Ga.),  84.  74 

See,  on  this  subject,  generally,  State       *  The  State  v.  Fleming,  46  Ind.  306. 
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§  576.  Liability  of  surety  of  guardian  —  Miscellaneous 

cases. —  Where  money  was  paid  to  a  guardian,  as  such,  to  which 
his  wards  were  not  entitled,  the  same  being  paid  by  mistake, 
it  was  held  that  the  sureties  of  the  guardian  were  not  liable  to 
any  one  on  account  of  such  money.'  A.mother  died  intestate, 
leaving  personal  property,  and  no  letters  of  administration 
were  taken  out  on  her  estate.  The  guardian  of  her  children 
took  possession  of  her  property  and  realized  from  it  a  certain 
sum.  Held,  the  sureties  on  the  guardian's  bond  were  liable 
for  the  proper  application  of  such  sum.-  It  has  been  held  that 
the  estate  of  a  surety  on  a  guardian's  bond  is  liable  for  a  de- 
fault of  the  guardian  which  occurred  subsequently  to  the 
death  of  the  surety.^  A.,  the  beneficiary  in  a  guardian's  bond, 
gave  an  order  to  B.  on  the  guardian,  C,  which  was  accepted 
but  not  paid  by  C.  Held^  this  did  not  discharge  the  sureties 
of  the  guardian  from  liability  for  the  amount.*  The  liability 
of  the  surety  in  a  guardian's  bond  is  not  limited  to  property 
owned  by  the  ward  at  the  time  the  bond  is  executed,  but  (the 
terms  of  the  bond  being  sufficiently  general  for  that  purpose) 
extends  to  property  subsequently  acquired  by  the  ward  which 
comes  to  the  guardian's  hands.^  A  guardian  was  appointed  by 
a  court  not  having  jurisdiction  in  the  special  ease  (because  the 
ward  did  not  reside  in  that  county),  and  in  good  faith  received 
money  belonging  to  the  ward  and  afterwards  settled  his  ac- 
count in  the  proper  court.  Held,  he  and  the  sureties  on  his 
bond  were  estopped  to  deny  his  liability  for  the  money  so  re- 
ceived and  accounted  f or.^  In  proceedings  for  the  sale  of  real 
estate  belonging  to  an  infant,  a  special  guardian  was  appointed 

1  Ballard   v.    Brummitt,    4  Strob.  guardian  in  one  covmty,  is  not  bound 

(Eq.)  S.  C.  171.  after  the  guardian  leaves  such  county 

-  Warwick  v.  The  State,  5  Ind.  350.  and  has  the  guardianship  transferred 

sVoris  V.  The  State,  47  Ind.   345.  to  another  county,   see    Justices  v. 

And  see,  also.  Cotton  v.  State,  64  Ind.  Selman,  6  Ga.  483.    Holding  the  lia- 

573.  bility  of  a  surety  on  a  guardian's 

4  Bond  V.  Ray,  5  Humph.   (Tenn.)  bond  before  a  breach  of  the  condi- 
493.  tion  of  the  bond  a  contingent  lia- 

5  Gray   v.    Brown,    5    Rich.    Law  bility,  which  is    discharged  by  the 
(S.  C),  351.  discharge   of  the    surety   in   bank- 

6  McClure    v.    Commonwealth,  80  niptcy,  see  Reitz  v.  The  People,  73 
Pa.  St   167.    To   the    effect   that  a  lU.  435. 

surety,  who  becomes  bound  for   a 
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who  executed  a  bond  with  surety  conditioned  that  he  would 
faithfully  perform  his  trust  and  "  pay  over,  invest  and  account 
for  all  moneys  and  securities  received  by  him  as  such  guardian, 
according  to  the  order  of  the  court."  He  sold  the  infant's  in- 
terest, received  the  proceeds,  and  by  order  of  the  court  was 
required  to  pay  over  a  sum  stated,  which  was  found  to  be  re- 
maining in  his  hands.  In  an  action  upon  his  bond,  held^  no 
defense  that  the  infant's  interest  was  contingent,  or  that  the 
court  in  directing  the  sale  had  no  jurisdiction ;  for,  as  the  surety 
had  obligated  himself  that  his  principal  should  obey  its  orders, 
he  was  liable  for  the  failure  so  to  do.^ 

§  577.  Miscellaneous  cases  concerning  liaMllty  of  sureties 
on  bonds  of  guardians  continued. —  A  judgment  against  a 
guardian  for  a  sum  due  the  ward,  in  the  absence  of  fra,ud 
or  mistake,  is  held  to  be  conclusive  upon  his  sureties.^  A 
surety  for  a  guardian  is  held  liable  for  his  principal's  failure 
to  invest  the  proceeds  of  a  sale  of  his  ward's  real  estate.'  And 
he  is  held  estopped  from  asserting  that  the  sale  was  a  mere 
fiction  and  that  the  guardian  received  no  proceeds,  and  had 
nothing  to  account  for,  when  it  appears  that  the  guardian 
made  a  report  to  the  court,  and  that  the  report  of  sale  was 

1  Dodge  V.  St.  John,  96  N.  Y.  260.  against  the  sureties  on  a  guardian's 

To  the  effect  that  the  surety  on  a  bond,  see  Hart  v.  Sti-ibbling,  25  Fla. 

guardian's  bond  is  not  discharged  by  435 ;  Arson  v.  Mendel,  78  Ky.  427. 

tlie  foreclosure  of  a  mortgage  given  That  the  executor  of  a  surety  who 

by  their  principal  as  security  for  the  has  paid  more  than  his  aliquot  share 

wai'd,  see  Lanier  v.  Griffin,  11  S.  C.  of   liability   on    a  guardian's  bond 

565.    To  the  effect  that  the  sureties  may  file  a  creditor's  bUl  against  the 

on  a  guardian's  bond  are  not  Uable  administrator  of  a  co-surety  without 

for  the  non-payment  of  a  note  given  first  having  recovered  a  judgment 

by  their  principal    for    the  ward's  at  law,  see  Shurts  v.  HoweU,  30  N.  J. 

board  and  tuition,  see  McKinnon  v.  Eq.  418. 

MoKinnon,  81  N.  C.  201.    As  to  the       2  Hailey  v.  Boyd's  Adm'r,  64  Ala. 

liability  of  a  surety  on  the  bond  of  a  399 ;   Neilson  v.  Williams,  42  N.  J. 

guardian  where  the  guardian's  ap-  Eq.    291.    And  the  sureties  cannot 

pointment   was    void,  see    Cotton's  appeal,  except  in  the  name  of  their 

Guardian  v.  Wolf,  14  Bush  (Ky.),  288.  principal,  from  a  decree  settling  the 

As  to  the  liability  of  sureties  on  a  guardianship  account.    Woodbury  v. 

guardian's    bond  where    there    has  Hammond,   34  Me.  332;    Tuxbury's 

been  a  failure  to  sue  for  a  breach  of  Appeal,  67  Me.  267.    But  see,  how- 

tlie  bond  within  the  period  of  limit-  ever,  contra,  as  to  sureties  on  an  ex- 

ation,  see  MoKim  v.  WiUiams,   134  ecutor's    or    administrator's    bond, 

Mass.  136.    As  to  what  laches  of  the  Belcher  v.  Branch,  11  B.  I.  226. 
ward   will    defeat     a   recovery   as       '  McKim  v.  Morse,  130  Mass.  439. 
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approved.'  The  surety  of  a  guardian  may  make  the  same  de- 
fenses that  his  principal  could  have  made ; '  and  if  he  has  been 
compelled  l;o  make  good  his  principal's  default  will  be  subro- 
gated to  the  rights  and  remedies  of  the  ward.'  The  sureties 
of  a  guardian  are  held  liable  for  their  principal's  failure  to 
pay  a  sum  of  money  ordered  to  be  paid  by  decree  of  court.* 
"Where  a  guardian  loaned  his  ward's  money  to  a  partnership 
composed  of  himself  and  one  of  his  sureties,  held,  that  such 
surety  became  a  principal  debtgr  as  between  himself  and  co- 
surety.^ Where  a  release  given  by  a  ward  to  a  guardian  is 
declared  void  for  fraud,  the  guardian's  sureties  continue  liable 
the  same  as  though  a  release  had  never  been  given.*  Where 
a  widow  was  appointed  special  guardian  to  sell  real  estate  of 
an  infant,  and  who  was  entitled  to  dower  in  the  lands  sold,  it 
was  held  that  she  could  not  increase  the  sureties'  liability  by 
relinquishing  her  dower  right.'  Where  a  guardian's  bond  was 
for  the  benefit  of  several  wards,  it  Avas  held  that  the  liability 
of  the  sureties  thereon  was  only  a  _pro  rata  share  of  the  pen- 
alty.^ Where  sureties  fail  to  object  to  a  judgment  against 
them  because  of  no  appearance  or  answer  by  their  principal, 
the  guardian,  they  cannot  afterwards  object  on  those  grounds." 

1  State  V.  Weaver,  93  Mo.  673.  plaint  on  a  g^uardian's  bond  against 
Where  a  guai'dian  fraudulently  pro-  the  sureties  thereon,  see  Fee  v.  The 
cured  his  ward  to  execute  an  instru-  State,  74  Ind.  66 ;  Higgins  v.  The 
ment  of  acquittance  whereby  the  State,  87  Ind.  383 ;  and  as  to  the  suf- 
surety  was  liable  to  be  defrauded,  flciency  of  the  answer,  see  McDonald 
hsld,  that  the  doctrine  of  estoppel  v.  State,  77  Ind.  36.  Holding  that 
could  not  be  invoked  by  the  surety  parol  evidence  is  admissible  to  show 
to  prevent  the  ward  from  asking  his  when  an  embezzlement  occurred 
legal  rights.  Gillett  v.  Wiley,  136  where  the  guardian  has  given  two 
IlL  310.  bonds,  see  Eichelberger  v.  Gross,  43 

2  Hughart  v.  Spratt,  78  Ky.  313.  Ohio  St  549.    That  it  is  no  defense 
I      '  State  V.  Atkins,  53  Ark.  303.  to  the  surety  of  a  deceased  guardian 

<  Knox  V.  Keams,  78  Iowa,  386.  tliat  assets  came  into  the  hands  of 

5  Robertson  v.  Town,  76  Tex.  535.  the  administrator  of  the  guaidian 

6  Parr  &  Cockey  u  State,  71  Md.  sufficient  to  pay  the  amount  sued  for, 
320.  see  Humphrey  v.  Humphrey,  79  N.  C. 

'Chandler  wBirkholm,  44  N.J.  Eq.  396.    That  the  sm-eties  of  a  guardian 

554  are  hable  for  the  purchase  money  of 

8  Edmonds  v.  Edmonds,  73  Iowa,  the  ward's  land,  purchased  by  the 
437.  guardian  at  judicial  sale,  see  Redd  v. 

9  Coggswell  V.  The  State,  65  Ind.  1.  Jones,  30  Gratt  (Va.)  133.  Where  a 
As  to  the  sufficiency  of  the  com-  guardian  indemnified  the  sureties  on 
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§  578.  When  surety  of  executor  or  administrator  not  lia- 
ble till  devastavit  estaWished  by  suit  against  principal.— 

Although  there  is  a  conflict  among  the  cases,  the  weight  of 
authority  seems  to  be  that  in  the  absence  of  a  statute  on  the 
subject,  the  sureties  on  the  official  bond  of  an  executor  or  ad- 
ministrator are  not  liable  to  suit  thereon  until  a  judgment  has 
been  recovered  against  the  executor  or  administrator  in  his 
oificial  capacity,  and  also  another  judgment  against  him  per- 
sonally, establishing  a  devastavit.  The  reason  given  for  these 
decisions  is,  that  the  liability  of  such  sureties  is  contingent 
and  not  direct,  and  it  would  be  unjust  to  allow  them  to  bo 
called  upon  until  it  is  established  that  their  principal  has  been 
guilty  of  wrong-doing  in  his  office.^  It  has  been  held  that 
the  settlement  of  a  general  account  by  an  executor,  disclosing 
a  general  balance  in  his  hands,  does  not  fix  the  executor  so  as 
to  enable  a  distributee  to  maintain  an  action  on  the  executor's 
official  bond.     Such  balance  may  be  required  to  liquidate  other 


his  bond,  and  the  wards  recovered  a 
judgment  against  him,  held,  that  the 
land  conveyed  to  the  sureties  as  in- 
deinnity  was  liable  for  the  judgment. 
Cooper  V.  Middleton,  94  K  C.  86.  See, 
further,  for  miscellaneous  cases  in- 
volving the  liability  of  sureties  on 
guardians'  bonds,  Tuttle  v.  Northrop, 
44  Ohio  St.  178 ;  Simpson  v.  Simpson, 
8)  N.  C.  332:  Davis  u  MoCurdy,  50 
Wis.  569 ;  Sutton  v.  Williams,  77  Ga. 
570;  Kelly  v.  Herrick,  131  Mass.  373; 
Tenn.  Hospital  v.  P'uqua,  1  B.  J.  Lea 
(Tenn.)  608 ;  Crook  v.  Hudson,  4  B.  J. 
Lea  (Tenn.),  448;  Hull  v.  Jones,  10 
B.  J.  Lea  (Tenn.),  100;  Christian  v. 
Clark,  10  B.  J.  Lea  (Tenn.),  630 ;  Mayo 
&  Pasco  V.  May,  19  Fla,  373. 

1  Justices  V.  Sloan,  7  Ga.  31 ;  Myers 
V.  Fretz.  4  Pa.  St.  344;  Cameron  v. 
Tlie  Justices,  1  KeUy  (Ga.),  36 ;  Cat- 
lett  V.  Carter's  Ex'rs,  3  Munf.  (Va.) 
24.  See,  also.  Treasurer  of  Pickaway 
V.  Hall,  3  Ohio,  225 ;  Eaton  v.  Bene- 
field,  3  Blackf.  (Ind.)  52.  And  see, 
further,  to  similar  effect  as  the  text, 
Haight  V.  BrJsbin,  100  N.  Y.  319,  re- 


versing 36  Hun  (N.  Y.),  579 ;  Pickett 
V.  Gilmer,  32  La.  Ann.  991 ;  Hall  v. 
Bramble,  2  Dak.  189 ;  Hood  v.  Hood, 
85  N.  Y.  561,  reversing  19  Hun  (N.  Y.), 
300.  And  to  similar  effect,  under 
statute,  Gaillard  v.  Bordelon,  35  La. 
Ann.  390.  See,  on  this  subject,  Grady 
V.  Hughes,  80  Mich.  184;  Chaquette, 
Adm'r,  v.  Ortet,  60  Cal.  594;  May, 
Adm'r,  v.  Kelly,  Adm'r,  61  Ala.  489 ; 
Alexander  v.  Bryan,  110  U.  S.  414 ; 
Wilbur  &  Son  v.  Hutto,  25  S.  C.  246; 
Hamlin  v.  Kinney,  2  Oreg.  91.  Such 
judicial-  ascertainment  m\ist,  it  is 
held,  be  something  more  than  an  au- 
diting of  accounts,  or  that  a  distrib- 
utee is  entitled  to  so  much.  There 
must  be  a  decree  ordering  payment 
and  on  which  process  to  collect  can 
issue  against  the  principal.  Alexan- 
der V.  Bryan,  110  U.  S.  414.  To  the 
general  eflEect  that  it  is  unnecessary 
to  recover  judgment  against  an  ofiQ- 
cer  for  his  default  before  suing  the 
sureties  on  his  bond,  see  People  v. 
Harper,  91  IlL  857. 
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claims.'     So  it  has  been  held  that  a  judgment  confessed  by  an 
administrator,  upon  which  no  execution  has  been  issued,  is  not 
sufficient  to  charge  the  sureties  on  his  official  bond.    If  an 
execution  had  been  issued,  property  to  satisfy  the  same  might 
have  been  found.^    It  has  also  been  held  that  a  decree  in 
chancery  against  an  executor  or  administrator,  directing  him 
to  pay  a  debt  of  his  testator  or  intestate  out  of  the  assets  of 
the  estate  in  his  hands,  where  fieri  facias  has  been  issued  on 
such  decree  and  returned  nulla  ffona,  is  not  sufficient  evidence 
of  a  devastavit  to  authorize  an  action  against  the  sureties  on 
the  official  bond  of  the  executor  or  administrator.'    On  the 
other  hand,  it  has  been  held  that  after  a  judgment  has  been 
obtained  against  an  executor  or  administrator  in  his  repre- 
sentative capacity,  and  execution  thereon  has  been  returned 
unsatisfied,  he  and  the  sureties  on  his  official  bond  may  be 
sued  at  once,  without  a  separate  suit  being  first  prosecuted 
against  him  alone,  and  that  all  will  be  liable  if  a  devastavit  on 
his  part  is  proved  by  any  evidence  satisfactorily  showing  the 
fact.* 

§  579.  Cases  holding  surety  of  executor  or  administrator 
liable  without  devastavit  being  first  established  by  suit 
against  principal. —  Where  an  executor  dies  without  any  per- 
sonal representative,  it  has  been  held  that  a  court  of  equity 
may,  at  the  suit  of  a  legatee,  and  without  any  previous  suit 
having  been  brought  against  the  executor  to  convict  him  of  a 
devastavit,  convene  the  sureties  on  the  executor's  official  bond, 

1  Commonwealth  v.  Stub,  11  Pa.  St  return  nulla  bona  is  prima  fade  evi- 
150.  dance  of  a  devastavit. 

2  Lining  v.  Giles'  Ex'rs,  3  Brevard  <  Hobbs  v.  Middleton,  1  J.  J.  Marsh. 
(S.  C),  530.  (Ky.)   176 ;    Clarkson    v.    Common- 

3  Halrston  v.  Hughes,  3  Munf.  (Va.)  wealth,  2  J.  J.  Marsh.  (Ky.)  19 ;  Thom- 
568.  But  see  Grimmet  v.  Hender-  son  v.  Searcy,  6  Port  (Ala.)  393.  See, 
son's  Adm'r,  66  Ala.  531,  where  it  is  also,  on  this  subject  Ti-easurer  of 
held  that  a  judgment  against  an  ex-  Fi-anklin  Co.  v.  McElvain,  5  Ohio. 
ecutor  in  his  ofiBcial  capacity  and  an  200 ;  Beall  v.  Territory,  1  N.  M.  507. 
execution  thereon  returned  "no  prop-  To  the  effect  that  the  United  States 
erty  found  "  conclusively  establishes  circuit  court  has  original  jurisdiction 
a  devastavit,  and  the  sureties  are  to  compel  an  administrator  to  ac- 
estopped  from  asserting  anything  to  count  without  a  preliminary  account- 
the  contrary.  In  Wilbur  &  Son  v.  ing  before  the  probate  or  any  other 
Hutto,  25  S.  C.  246,  it  is  held  that  a  court  see  Prince  v.  Towns  (Cir.  Ct 

D.  S.  C),  33  Fed.  Rep.  161. 
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or  their  legal  representatives,  and  the  persons  who  are  inter- 
ested in  any  estate  which  the  executor  may  have  left,  and 
make  the  sureties  liable  for  any  misapplication  or  wasting  of 
the  assets  which  may  be  established  in  the  suit.  It  was  con- 
tended that,  as  the  executor  was  dead,  and  no  devastavit  could 
be  established  by  suit  at  law  against  him,  the  sureties  were 
discharged.  But  the  court  said  that  the  circumstances  of  the 
case  took  it  out  of  the  general  rule.  The  right  existed,  and 
there  should  not  be  a  failure  of  a  remedy  for  want  of  a  par- 
ticular kind  of  evidence.  All  that  was  necessary  under  the 
circumstances  was  that  the  devastavit  be  established  by  satis- 
factory evidence  showing  the  fact.'  So  it  has  been  held  that 
whenever  an  executor  or  administrator  absconds,  conceals 
himself,  or  resides  beyond  the  jurisdiction  of  the  court,  an 
action  will  lie  on  his  official  bond  against  the  surety  thereon, 
without  recourse  in  the  first  instance  being  had  against  the 
principal.  If  it  were  otherwise,  by  collusion  with  the  princi- 
pal the  sureties  might  prevent  ever  being  sued.^  An  admin- 
istrator settled  with  the  county  court,  and  on  his  report  was 
ordered  to  pay  certain  amounts  to  the  heirs,  which  he  failed 
to  do.  The  administrator  died,  and,  as  a  consequence,  no  de- 
mand for  such  amounts  was  made  by  the  heirs.  A  statute  re- 
quired that  a  demand  should  be  made  before  an  administrator 
should  be  chargeable  with  a  devastavit.  Held,  in  a  suit  on  the 
administrator's  oificial  bond  against  the  sureties  therein,  that, 
the  administrator  having  died,  no  demand  on  him  Avas  possible, 
and  the  sureties  were  liable  without  any  such  demand.' 

§  580.  When  surety  of  executor  or  administrator  con- 
cluded by  settlement  by  or  judgment  against  principal.— 
The  sureties  on  an  ofiicial  bond  of  an  executor  or  administra- 

1  Spottswood  V.  Dandridg3,  4  Munf.  against  the  assignee  of  insolvent  be- 

(Va.)  289;  and  to  similar  effect,  see  fore  suing  the  sureties  on  his  bond. 

Trust  &  Deposit  Co.  v.  Pratt,  25  Hun  Kaufman  v.  Wolf,  77  Tex.  250.    In 

(N.  Y.),  23 ;  Martin  v.  EUerbe's  Adm'r,  Mississippi,  under  statute,  the  sure- 

70  Ala.  326.    And  in  Georgia,  where  ties  of  an  administrator  may  be  sued 

the  administrator  has  left  the  state,  it  before    a   judgment    of    devastavit 

is  held  under  statute  that  the  surety  against  the  administi-ator.   Whitfield 

on  his  bond  is  liable  without  judg-  v.  Evans,  56  Miss.  48S. 

nient  of  devastavit.   Giles  v.  Brown's  2  Commonwealth     v.    Wenrick,    8 

Adm'r,  60  Ga.  658.    And  it  is  held  Watts  (Pa.),  159. 

unnecessary  to  establish  a  devastavit  ^  People  v.  Admire,  89  111.  251. 
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tor  are,  as  a  general  rule,  conclusively  bound  by  a  final  settle- 
ment made  by  tVeir  principal  with  the  probate  court,  and  by 
a  decree  of  such  court  finding  assets  in  his  hands,  because  the 
effect  of  the  terms  of  their  bond  is  that  they  shall  be  so  bound.^ 
A  party  having  been  named  as  executor  of  a  will  gave  bond 
as  such,  and  entered  upon  the  discharge  of  his  duties,  but  died 
Avithout  having  settled  his  accounts  as  executor.  An  adminis- 
trator of  the  executor  was  appointed,  who  settled  the  exec- 
utor's account  with  the  orpl^ns'  court,  and  there  was  there- 
upon a  decree  by  such  court  that  the  administrator  should  pay 
a  legacy  to  be  levied  out  of  property  of  the  executor.  Held,  the 
sureties  of  the  executor  were  not  concluded  by  the  settlement 
made  by  the  administrator  with  the  court,  because  it  was  as  to 
them  res  inter  alios  acta.  The  court,  however,  said  it  would 
have  been  otherwise  if  the  settlement  had  been  made  by  the 
executor.^  It  has  been  held  that  a  settlement  made  by  an 
administrator  with  the  probate  court,  in  which  it  was  found 
that  the  estate  was  indebted  t5  the  administrator  (such  set- 
tlement not  being  the  final  settlement),  was  not  a  final  and 
conclusive  judgment  which  released  the  sureties  on  the  ad- 
ministrator's ofiicial  bond.'  It  has  been  held  that  the  sureties 
on  an  administrator's  bond  may  show  that,  before  the  com- 
mencement of  an  action  in  which  judgment  was  rendered 
against  their  principal,  his  authority  as  administrator  had  be- 
come extinguished,  and  that  such  proof  will  relieve  the  sure- 

1  Stovall  V.  Banks,  10  Wall.  583.  v.  Donegan,  13  Mo.  App.  190 ;  MoClel- 
For  applications  of  this  principle  to  Ian  v.  Downey,  63  CaL  530.  The  doc- 
various  cases,  see  Lucas  v.  Curiy's  trine  that  a  judgment  against  an 
Ex'rs,  3  Bailey,  Law  (S.  C),  403;  administrator  is  conclusive  on  his 
Hobbs  V.  Middleton,  1  J.  J.  Marsh,  sureties  has  no  apphcation  where 
(Ky.)  176 ;  Boyd  v.  Caldwell,  4  Rich,  they  have  been  discharged  by  some 
Law  (S.  C),  117 ;  Taylor  v.  Hunt's  secret  arrangement  Butter  v.  Hall, 
Ex'r,  34  Mo.  305 ;  Ordinary  v.  Ker-  31  111.  App.  647.  Holding  conti-ary  to 
shaw,  1  McCart.  (N.  J.)  537 ;  Casoni  v.  the  text  and  the  weight  of  authority 
Jerome,  58  N.  Y.  315 ;  Harrison  v.  cited  herein,  see  Hayes  v.  Seaver,  7 
Clark,  87  N.  Y.  572;  Johnston  v.  Greenl.  (Me.)237.  Holding  such  de- 
Smith,  25  Hun  (N.  Y.),  171 ;  Wolff  cree  only  prima  fade  evidence 
V.  Schaeffer,  4  Mo.  App.  367 ;  Sea  well,  against  the  surety,  see  Lipscomb  v. 
Adm'r,  v.  Buckley's  Disti-ibutees,  54  Postell,  38  Miss.  476 ;  State  v.  Hull,  58 
Ala.  592 ;  Gerould  v.  Wilson,  81 N.  Y.  Miss.  626.  And  see  Gambill  v.  Camp- 
573,  affirming  16  Hun  (N.  Y.),  530 ;  beU,  12  Heisk.  (Tenn.)  737. 
Tunnell  v.  Burton,  4  Del.  Ch.  383 ;  2  Gray  v.  Jenkins,.  24  Ala.  516. 
Chaquette  v.  Ortet,  60  Cal.  694 ;  State  ^  Musick  v.  Beebe,  17  Kan.  47. 
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ties  from  liability  on  account  of  such  judgment.'  It  has  been 
held  that  the  sureties  on  the  official  bond  of  an  administrator 
are  not  liable  to  a  creditor  of  the  estate  for  the  amount  of  a 
judgment  obtained  by  such  creditor  in  an  action  against  the 
administrator,  commenced  after  the  claim  was  barred  by  the 
statute  of  limitations,  and  in  which  action  the  administrator 
appeared  and  pleaded  the  statute,  but  was  afterwards  de- 
faulted. Of  this  statutory  bar  the  court  said :  "  Its  effect  is 
therefore  controlling  and  decisive,  and  to  this  extent  the  sure- 
ties may  object  to  the  effect  of  a  judgment  against  their  prin- 
cipal when  sued  on  their  bond  to  the  judge  of  probate."  ^ 

§  581.  Liability  of  surety  on  jGirst  and  second  Ibonds  of 
executor  or  administrator. —  "Where  an  administrator  has 
money  of  the  intestate  in  his  hands  at  the  time  of  the  execu- 
tion of  a  second  bond,  and  afterwards  converts  it  to  his  own 
use,  the  sureties  on  such  second  bond  are  liable  for  the  money 
so  converted,  the  same  as  if  it  had  been  collected  after  the 
execution  of  the  second  bond.^  "Where  the  condition  of  an 
administrator's  bond  was  that  he  should  pay  over  whatever 
money  should  be  coming  to  the  lawful  heirs  of  the  estate,  and 
an  item  of  cash  received  by  the  administrator  before  the  exe- 
cution of  the  bond  appeared  on  the  inventory  of  the  estate  at 
the  time  the  bond  was  given,  it  was  held  that  the  surety  on 
the  bond  was  liable  for  such  cash  the  same  as  for  cash  received 
after  the  bond  was  executed.*  "Where  the  sureties  on  the  first 
bond  of  an  administrator  were  upon  petition  properly  released, 
it  was  held  that  the  effect  of  the  release  was  to  make  the  sec- 
ond set  of  sureties  primarily  liable  to  the  extent  of  their  bond. 

1  Bourne  v.  Todd,  63  Me.  437.  on  the  second  bond  of  a  guai'dian,  see 

2  Robinson  v.  Hodge,  117  Mass.  323.  Moody  v.  State,  84  Ind.  433 ;  but  that 
To  a  similar  effect,  see  Gookin  v.  San-  there  may  be  a  recovery  it  must  be 
bom,  3  N.  H.  491.  But  see,  contra,  shown  that  the  conversion  occurred 
under  statute  containing  provision  after  the  execution  of  the  second 
for  equitable  relief  under  peculiar  bond.  Williams  v.  The  State,  89  Ind. 
circumstances,  Weber  v.  North,  51  570.  Investment  of  trust  funds  in  his 
Iowa,  375.  See,  on  this  subject.  Crab-  own  business  or  business  of  others  in 
tree  v.  Graham,  81  Ga.  390.  which  principal  has  an  interest  is 

3  Owen  V.  The  State,  35  Ind.  371 ;  such  a  conversion  as  renders  the 
State  V.  Barrett,  121  Ind.  93 ;  May  v.  sureties  liable.  State  v.  Sanders,  63 
Kelly,  61  Ala.  489 ;  Foster  v.  Wise,  46  Ind.  563. 

Ohio  St.  30.    To  similar  effect,  with        *  Goode  v.  Burford,  14  La.  Ann.  103. 
reference  to  the  haV)ility  of  sureties 
53 
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If  they  proved  insufficient  the  first  sureties  were  responsible 
to  the  date  of  their  release.  The  second  set  must  account, 
first,  for  any  default  after  their  suretyship  commenced,  and 
then  for  any  default  that  may  have  occurred  before.'  A  sur- 
rogate ordered  that  security  be  filed  by  an  executor  within 
five  days,  in  default  of  which  he  should  be  removed  from  office. 
A  bond  was  accordingly  filed  pursuant  to  a  statute  condi- 
tioned, among  other  things,  that  the  executor  should  "  obey 
all  orders  of  the  surrogate  touching  the  administration  of  the 
estate  committed  to  him."  Held,  the  sureties  on  this  bond 
were  liable,  not  only  for  all  suras  received  by  the  executor 
after  the  giving  of  the  bond,  but  also  for  all  sums  misappro- 
priated by  him  before  that  time.  The  condition  was  broken 
whenever  the  executor  failed  to  pay  over  the  money  pursuant 
to  the  decree  of  the  surrogate.^ 

§  583.  Liability  and  rights  of  surety  of  two  executors  or 
administrators  when  one  dies  or  ceases  to  act. —  Where  two 
executors  or  administrators  unite  in  one  bond,  they  are  jointly 
and  severally  liable  as  principals  to  indemnify  the  surety  on 
their  official  bond,  who  has  been  compelled  to  pay  money  for 
the  default  of  one  of  them.'  "Where  there  were  two  adminis- 
trators, and  one  of  them  removed  from  the  state,  and  pro- 
oeediugs  were  had  in  the  county  court,  which  amounted  to  a 
revocation  of  the  letters  of  such  removing  administrator,  it 
was  held  that  the  sureties  on  the  joint  administra,tion  bond 
were  liable  for  the  subsequent  acts  of  the  remaining  adminis- 
trator during  the  time  of  his  separate  administration.*  A.  and 
B.  became  joint  administrators  of  an  estate,  and  gave  a  joint 
bond  as  such  with  C.  as  surety.     Property  came  into  their 

1  Morris  v.  Morris,  9  Heisk.  (Tenn.)  payment  of  debts,  when  a  second 
814 ;  Bobo  v.  Vaiden,  20  S.  C.  271.  bond  has  been  given  with  respect  to 
See,  on  this  subject,  Steele  v.  Graves,  such  money,  see  Eeno  v.  Tyson,  24 
68  Ala.  17,  21,     To  a  complaint  on  an  Ind.  56. 

administrator's  bond  an  answer  that  3  Overton  u  Woodson,  17  Mo.  453. 

before  breach  the  sureties  were  re-  And  it  is  held  that  the  surety  upon  a 

leased  by  order  of  court,  and  a  new  bond  of  two  administrators  may  call 

bond  given,  was  held  good.    State  v.  upon  either  principal  for  indemnity, 

Gregory,  88  Ind.  110.  although  the  effect  may  be  to  render 

2  Schofield  V.  Hustis,  9  Hun,  157.  one  administrator  hable  for  the  costs 
Holding  the    sureties    on   the    first  of  his  co-administrator.    McCoun  v. 
bond  of  an  executor  liable  for  money  Sperb,  53  Hun  (N.  Y.),  165. 
realized  from  the  sale  of  land  for  the  *  State  v.  Rucker,  59  Mo.  17. 
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hands,  and  A.  died  before  any  devastavit  was  committed.  All 
the  property  then  came  into  B.'s  hands,  and  he  became  sole 
administrator,  as  the  law  provided,  and  afterwards  committed 
a  devastavit  and  died ;  C.  having  been  compelled  to  pay  for 
this  devastavit,  it  was  held  that  he  might,  by  suit  in  chancery, 
recover  indemnity  from  the  estate  of  A.'  Where  one  of  two 
two  joint  executors  died  it  was  held  that  the  sureties  on  the 
joint  bond  were  not  liable  for  breaches  occurring  after  his 
death.- 

§  583.  Surety  of  administrator  not  liaWe  for  rents  or 
proceeds  of  sale  of  real  estate. —  As  a  general  rule,  the 
sureties  on  an  administrator's  official  bond  are  not  liable  for 
the  proceeds  of  the  sale  of  real  estate  belonging  to  the  de- 
cedent.' And  this  is  so,  even  though  such  proceeds  are  charged 
in  the  account  of  the  administration  as  settled  by  the  orphans' 
court.''  So,  as  a  general  rule,  such  sureties  are  not  liable  for 
rents  of  the  real  estate  of  the  decedent  accruing  after  his 
death.-'  But  it  has  been  held  that  the  sureties  on  an  adminis- 
trator's official  bond  are  liable  for  such  rents  collected  by  him 
as  were  due  the  intestate  at  the  time  of  his  death,  or  as  were 

1  Dobyns  v.  MoGovem,  15  Mo.  663.  the  effect,  however,  that  the  sureties 
Contra,  Brazier  v.  Clark,  5  Pick.  96.  of  an  executor  or  administi'ator  are 
-  Brooks  V.  Hope,  139  Mass.  351.  liable  for  the  misapplication  of  pro- 
3  Commonwealth  v.  Hilgert,  55  Pa.  ceeds  arising  from  the  sale  of  lands 
St.  236;  Jones  v.  Hobson,  3  Rand,  belonging  to  the  estate,  wherever 
(Va.)j  483.  See  the  same  with  respect  situate,  as  well  as  for  costs  and  conn- 
to  the  sureties  of  a  guardian,  Blauser  sel  fees  incurred  in  compelling  an  ac- 
V.  Diehl,  90  Pa,  St.  350,  followed  in  counting  of  the  proceeds,  see  Hood 
Commonwealth  v.  Pray,  125  Pa.  St.  v.  Hood,  85  N.  Y.  561,  reversing  19 
542 ;  State  v.  Harbridge,  43  Mo.  App.  Hun  (N.  Y.),  300 ;  May  v.  Kelly,  61 
16.  And  it  is  held  that  the  sureties  Ala.  489 ;  Hooper  v.  Hooper's  Ex'r, 
of  an  administrator  are  not  liable  for  39  W.  Va.  276 ;  Mann  v.  Everts,  64 
the  proceeds  of  the  sale  of  lands  other  Wis.  372.  And  a  void  administra- 
than  those  specified  in  the  order  of  tion  fraudulently  procured  renders 
sale.  Givens'  Case,  34  N.  J.  Eq.  the  sureties  on  the  bond  liable  for 
191.  Holding  contrary  to  the  doc-  property  of  the  estate  converted, 
trine  of  the  text,  see  Dix  v.  Morris,  Williams  v.  Kiernan,  35  Hun  (N.  Y.), 
66  Mo.  514,  affirming  1  Mo.  App.  93.  355. 

Under  Virginia  statute  the  sureties  <  Commonwealth  u  Gilson,  8  Watts 

are  now  in  such   cases  liable.    See  (Pa.),  314. 

Reherd  v.  Long,  77  Va.  839 ;  but  see  5  Smith  v.  Bland,  7  B.  Mon.  (Ky.) 

Findlay  v.  Triggs'  Adm'r,  83  Va.  539.  31.    See  contra,  Dix  v.  Morris,   66 

As  supporting  the  text,   see  Flick-  Mo.  514,  affirming  1  Mo.  App.  93. 
inger  v.  Saum,  40  Ohio  St.  591.    To 
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collected  by  the  administrator  upon  a  contract  made  by  tlie 
intestate  which  passed  into  the  hands  of  the  administrator.' 

§  584.  Sureties  of  administrator  only  liaWe  for  his  official 
misconduct. — An  administrator's  official  bond  only  binds  the 
sureties  therein  for  the  performance  of  his  duties  as  adminis- 
trator. Where,  therefore,  upon  the  petition  of  an  administra- 
;  tor  and  the  distributees  of  an  estate,  a  slave  was  ordered  to 
be  sold  (which  the  administrator,  as  such,  had  no  right  to  sell), 
and  the  administrator  was  appointed  commissioner  to  make 
the  sale,  it  was  held  that  the  sureties  on  his  official  bond  were 
not  liable  for  the  proceeds  of  such  sale  in  the  event  of  his  fail- 
ure to  pay  the  same  over.^  The  sureties  of  an  administrator 
with  the  will  annexed  cannot  be  held  liable  for  funds  which 
he  received,  not  as  administrator,  but  as  agent  for  the  widow 
and  heirs,  though  he  has  charged  himself  with  such  funds  as 
administrator.'  The  heirs  of  an  estate  agreed  among  them- 
selves that  the  estate  should  be  sold  on  credit,  and  notes  taken 
for  it  "  indorsed  to  the  satisfaction  of  the  administrator,"  so 
that  the  estate  might  be  divided,  and  an  order  of  court  was 
entered  to  that  effect.  The  administrator  sold  the  estate,  but 
did  not  take  good  indorsers.  Held,  the  sureties  on  his  official 
bond  were  not  liable  for  his  default  in  that  regard,  as  it  was 
no  part  of  his  official  duty  to  take  such  notes.* 

§  585.  Miscellaneous  cases  holding  surety  of  executor  or 
administrator  liahle. —  The  sureties  on  the  official  bond  of 
an  administrator  are  liable  for  the  increased  value  of  land  pur- 
chased by  him  with  funds  of  the  estate,  on  the  principle  that 
a  trustee  shall  make  nothing  by  the  trust  fund.^  An  adminis- 
trator purchased  certain  real  estate  of  the  decedent  at  probate 
sale.  He  was  prohibited  by  law  from  doing  this,  but  the  sale 
to  him  was  ratified  by  the  heirs.  Held,  this  ratification  by 
the  heirs  did  not  discharge  the  sureties  on  the  administrator's 

'  Wilson  V.  Unselt,  13  Bush  (Ky.),  are  not  liable  for  a  misappropriation 

215.  of  the  same.    Pace  v.  Pace,  19  Fla. 

2  Reeves  v.  Steele,  3  Head  (Tenn.),  438. 

647.    See,  also,  to  Uke  effect,  Gam-  3  Shields  v.  Smith,  8  Bush  (Ky.), 

bill  V.   Campbell,   13  Heisk.  (Tenn.)  601. 

737.   So  the  sureties  upon  the  bond  of  *Hebert  u  Hebert,  32  La,  Ann.  308. 
an  administrator  who  has  collected  5  Watson  v.  Whitten,  3  Rich.  Law- 
moneys  not  subject  to  disti-ibution,  (S.  C),  334 
and  which  he  had  no  right  to  coUect, 
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official  bond  from  liability  for  money  belonging  to  the  estate 
for  which  he  did  not  account.'  Where  an  administrator  had 
wasted  the  estate  of  his  intestate  and  was  himself  insolvent,  it 
was  held  that  if  the  sureties  on  his  official  bond  were  able  to 
respond,  all  legal  remedies  should  be  exhausted  against  them 
before  equity  would  subject  the  estate,  which  had  passed  into 
the  hands  of  the  heirs,  to  the  payment  of  a  debt  of  the  decedent.^ 
It  has  been  held  that  while  the  ofl&cial  bond  of  an  adminis- 
trator should  be  made  to  the  state,  it  is  not  void  if  made  to 
the  justices  of  the  county  court.'  And  where  an  adminis- 
trator appointed  by  the  surrogate  of  Steuben  county  gave 
bond  to  the  surrogate  of  Ontario  county,  held  not  invalid  and 
the  sureties  thereon  were  liable.*  A  decree  setting  aside  a 
will  held  not  to  release  the  sureties  of  an  administrator  thereof.' 
Sureties  of  an  administrator  are  held  liable  for  uncollected 
notes  due  the  estate  from  their  principal,  if  with  due  diligence 
they  could  have  been  collected.'  Sureties  of  an  administrator 
who  executes  a  will  under  colore  officii  are  held  liable.'  Sure- 
ties of  an  administrator  cannot  defend  because  additional  sure- 
ties had  not  been  procured  or  an  indemnity  bond  furnished  as 
agreed.^  In  suing  the  sureties  of  an  administrator  it  is  held 
necessary  to  allege  in  the  complaint  that  they  executed  the 
bond  sued  on.'  When  sureties  of  an  executor  have  been  cited  to 
show  cause  why  they  should  not  be  sued  and  have  acquiesced 
in  the  decision  on  the  hearing,  held,  they  are  bound  by  it.'" 

1  Todd  V.  Sparks,  10  La.  Ann.  668.  "  Jeffree,  Adm'r,  v.  Walsh,  14  Nev. 

2  Pyke  V.  Searcy,  4  Port  (Ala.)  53.  143. 

3  Johnson  v.  Fuquay,  1  Dana  (Ky.),  i»  Clark  v.  Fredenburg,  43  Mich.  363. 
514.  For  a  case  holding,  under  peoul-  As  to  the  liability  of  the  surety  of  an 
iar  circumstances,  that  the  surety  of  ordinary  who  was  a  purchaser  at  a 
an  executor  is  not  discharged  by  the  partition  sale  under  his  own  decree, 
appUoation  of  the  proceeds  of  his  in-  see  Reynolds  v.  Timmons,  7  Rich, 
demnity  under  the  order  of  the  county  (S.  C.)  486.  That  the  sureties  of  an 
court,  see  Commonwealth  v.  Rogers,  administrator  are  liable  to  the  hold- 
53  Pa  St  470.  ers  of  judgments  against  the  deced- 

^  Gerould  v.  Wilson,  81  N.  Y.  573,  ent's  estate,  where  the  administrator 

affirming  16  Hun  (N.  Y.),  33.  failed  to  pay  such  judgments,  see 

5  Bell  V.  People,  94  lU.  330.  State  v.  Brown,  80  Ind.  435.    Holding 

6  Murray  u  Luna,  86  Tenn.  (3  Pick.)  that,  where  an  administrator  dies 
336.  And  see,  on  this  subject,  Twitty  and  his  surety  succeeds  him,  the 
V.  Houser,  7  Rich.  (S.  0.)  153.  latter  is  liable  only  for  the  acts  of 

■<  State  V.  Purdy,  67  Mo.  89.  the  deceased  administrator,  and  not 

8  State  V.  Modrel,  69  Mo.  153.  '  for  moneys  that  came  into  his  hands 
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§  586.  Miscellaneous  cases  holding  surety  of  executor  or 
administrator  not  liable. —  If  the  effects  of  an  intestate  are 
carried  off  by  a  public  enemy  after  administration  committed, 
it  shall  exonerate  the  sureties  on  the  administrator's  official 
bond.'  The  sureties  on  an  administrator's  official  bond  are 
not  liable  to  any  one  except  the  creditors  and  heirs  of  the  es- 
|,ate.  They  are  not  therefore  liable  to  a  subsequent  purchaser 
of  real  estate  of  the  decedent  who  has  been  injured  by  the  act 
of  the  administrator  in  selling  such  real  estate  without  the 
formalities  prescribed  by  law.^  A  statute  provided  that  if  the 
sureties  on  an  administration  bond  felt  insecure,  they  might 
petition  the  court  for  relief,  and  the  court  should  "  make  such 
order  or  decree  as  .  .  .  (should)  be  sufficient  to  give  re- 
lief to  the  petitioner."  Held,  the  court  might,  by  its  order, 
discharge  the  sureties  from  future,  but  not  from  past,  liabili- 
ties.' If  the  administration  is  taken  away  from  an  adminis- 
trator by  order  of  court,  the  liability  of  the  sureties  on  his 
official  bond  ceases  for  everything  except  his  past  misbehavior.* 
This  is  true,  even  though  the  removed  administrator  is  after- 
wards appointedr  administrator  de  ionis  non  of  the  same  estate.' 
An  ordinary  administration  bond,  given  by  an  administrator 

as  such  successor,  see  People  v.  Allen,  circumstances,  the  two  sets  of  sure- 

86111.166.    Holding  that,  where  an  ties  became  jointly  liable  for  breaches 

administx'ator  gave  two  bonds,  the  occurring  before  discharge,  and  that 

sureties  on  each  are  properly  made  contribution    exists    between   them, 

parties  defendant  in  a  proceeding  to  The   court   said  that  the   principle 

ascertain  the   amount   of    property  which  was  properly  invoked  in  the 

and  money  in  the  hands  of  the  ad-  case  of  a  public  officer  who  executed 

ministrator,  see  Lewis  v.  Gambs,  6  a  bond  for  the  faithful  discharge  of 

Mo.  App.   138.    For  the  liability  of  the  duties  of  the  office  for  the  term 

sureties  of  an  administratoi,  either  upon  which  he  was  about  to  enter 

under  statute    or   peculiar  circum-  had  no  application  to  tliis  case,  be- 

stances,  see  Glass  v.  Howell,  3  B.  J.  cause  there  were  no  "terms  in  the 

Lea  (Tenn.),  50 ;  Moss  v.  FowUies,  14  office  of  executor  or  administrator. 

B.  J.  Lea  (Tenn.),  382 ;  Foster  v.  Wise,  And  for  the  same  reason  it  is  held 

46  Ohio  St.  30 ;  Brooks  v.  Whitmore,  that  a  surety's  liability  on  an  admin- 

143  Mass.  899.  istration  bond  is  not  tei-minated  by 

1  Ordinary  v.  Corbett,  Bay  (S.  C),  liis  death,  but  extends  to  the  entire 
338.  period  of  administration.    Hecht  v. 

2  Langpre  v.  White,  6  La.  (Curry),  Skaggs,  53  Ark.  291. 

388.  i  Polk    V.    Wisener,     3    Humph. 

3  Trimmier  v.  Trail,  2  Bailey,  Law    (Tenn.)  530. 

(S.  C),  480.    In  Dugger  v.  Wright,  51        5  Emicks  v.  Powell,  3  Strob.  (Eq.) 
Ark.  333,  it  is  held  that,  under  such    (S.  C.)  196. 
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de  lonis  non,  does  not  bind  the  sureties  therein  for  the  payment 
of  legacies.^  The  same  person  was  appointed  administrator  of 
the  same  estate  in  two  different  states  and  gave  bond  with 
sureties  in  each.  Held,  the  sureties  in  one  state  were  not 
liable  for  property  received  by  him  in  the  other  state,  even 
though  he  removed  the  property  to  the  former  state  and  there 
converted  it  and  returned  the  proceeds  to  the  proper  tribunal 
as  assets.^  A  secret  arrangement  between  the  distributees  of 
an  estate  and  the  administrator  thereof  that  the  latter  may 
use  its  funds  in  his  private  business,  held  to  discharge  his 
sureties.'  The  sureties  of  an  administrator  or  executor  are 
held  not  liable  for  the  non-payment  of  a  note  given  by  their 
principal  in  his  individual  capacity.*  So  a  surety  on  the  bond 
of  an  insolvent  executor  who  was  indebted  to  his  testator  is 
held  not  liable  for  that  debt.'  Where  an  administrator's  bond 
failed  to  express  any  sum  for  which  the  obligors  were  bound, 
held  not  a  binding  instrument  and  the  sureties  thereon  were 
not  liable."  The  sureties  of  an  executor  and  trustee  are  held 
not  liable  for  his  acts  as  trustee  after  final  settlement  of  his 
account  as  executor.'  Sureties  of  an  executor  are  held  not 
liable  for  the  failure  of  their  principal  to  discharge  a  trust  im- 
posed under  the  will.^  A  surety  upon  the  bond  of  an  executor 
who  is  also  residuary  legatee  is  held  released  by  the  act  of  a 
legatee,  who,  without  the  surety's  assent,  accepted  the  execu- 
tor's note  for  the  amount  of  the  legacy  after  the  time  limited 
by  the  will  for  paying  it  had  expired.** 

1  Small  V.  Commonwealth,  8  Pa.  8  Such  as  carrying  on  a  mercantile 

St  101.  establishment   until    the     youngest 

2Keaton's  Distributees  v.  Camp-  child  is  of  age.  Carter  Bros.  v. 
bell,  2  Humph.  (Tenn.)  224.  See,  on  Young  &  Co.,  9  B.  J.  Lea  (Tenn.), 
this  subject,  Pearson  v.  Dailey,  7  B.  J.  210.  Sureties  are  only  liable  for  mat- 
Lea  (Term.),  674.  As  to  what  need  be  ters  of  administration  C(jvered  by  the 
stated  concerning  assets  in  the  hands  bond,  and  as  defined  by  law,  such  as 
of  an  administratrix  in  a  declaration  the  collection  of  the  personal  assets, 
against  the  surety  on  her  official  the  faithful  appropriation  of  the  pay- 
bond,  see  People  v.  Dunlap,  13  Johns,  ment  of  debts  or  legacies,  and  a 
4!j7_  proper  accounting  of  them  to  the 

3  Eutter  V.  Hall,  31  111.  App.  647.  person    entitled.    And   see,   on  this 

*  McLean  v.  McLean,  88  N.  C.  394  subject,  Bennett  v.  Graham,  71  Ga, 

5  Lyon  V.  Osgood,  58  Vt.  707.  311. 

«  Evarts  u  Steger,  6  Oreg.  55.  ^  Probate  Judge  v.  Abbott,  50  Mich. 

'  ClufE  V.  Day,  23  J.  &  S.  (N.  Y.  479.  That  the  sureties  on  an  admin- 
Super.  Ct)  460.  istrator's  bond  are  not  estopped  from 


840  SURETIES    ON    OFFICIAL   BONDS.  [§  587. 

§  587.  Kight  of  surety  on  administrator's  bond  to  be  re- 
leased upon  application — Action  against  —  Defenses — Mis- 
cellaneous cases. —  Where  an  administratrix  failed  to  perform 
her  duties  as  prescribed  by  law,  it  was  held  that  her  surety 
had  a  right  to  be  released  from  his  bond' and  might  com- 
mence proceedings  for  that  purpose  in  accordance  with  the 
statute.'  Such  proceedings  are  held  to  be  summary  in  their 
character,  and  ever}''  fact  necessary  to  confer  jurisdiction 
should  be  recited  in  the  judgra^ent  or  decree  accepting  the  new 
and  exonerating  the  old  sureties.^  And  it  is  held  that  this 
right  of  sureties  to  be  relieved  from  responsibility  for  future 
acts  or  defaults  of  an  administrator  is  absolute,  and  on  proper 
application  must  be  granted ;  but  if  the  sureties  do  not  appear 
on  the  day  set  by  the  court  for  the  hearing  of  their  applica- 
tion, it  may  be  treated  as  abandoned  and  dismissed.'  Where 
the  surety  on  an  administrator's  bond  is  discharged,  and  a 
new  bond  given,  the  surety  is  held  not  liable  for  moneys 
found  due  the  estate  on  a  settlement  of  the  administrator's 
accounts  made  thereafter,  when  it  is  not  shown  that  the  breach 
occurred  before  the  discharge ;  and  such  breach  will  not  be 

questioning  the  validity  of  a  judg-  17,  31.  For  miscellaneous  cases  in- 
ment  on  a  note  given  by  the  admin-  volving  the  liability  of  sureties  on 
istrator  and  which  he  had  no  power  the  bonds  of  administrators  de  bonis 
to  give,  see  Curtis  v.  National  Bank,  non,  see  Warfield  v.  Bi-and's  Adm'r, 
39  Ohio  St.  579.  That  the  sureties  of  13  Bush  (Ky.),  77 ;  Austin  v.  Eaiford, 
a  trustee  are  not  liable  for  assets  67  Ga.  801 ;  Crouch  v.  Edwards,  53 
which  a  preceding  administrator  Ark.  499.  And  as  to  surety's  liability 
failed  to  turn  over,  see  Loveman  v.  where  he  is  himself  appointed  admin- 
Taylor,  85  Tenn.  (1  Pickle),  1.  That  istrator  de  bonis  non,  see  Choate  v. 
the  sureties  of  an  administrator  are  Thorndike,  138  Mass.  371. 
not  liable  where  his  accounts  have  •  Sanders  v.  Edwards'  Adm'x,  29 
been  confirmed  by  the  probate  court,  La.  Ann.  696.  This  right  in  Louisiana 
see  Crouch  v.  Edwards,  52  Ark.  499.  is  conferred  by  statute.  Succession 
That  the  surety  upon  an  administra-  of  Boutte,  32  La.  Ann.  556.  And 
tor's  bond  is  not  liable  for  an  ante-  where  it  is  so  conferred  the  statute 
cedent  debt  due  from  his  principal  to  must  be  strictly  followed.  Sullivan 
the  estate,  see  Rader  v.  Yeargin,  85  v.  State,  121  Ind.  342.  As  to  what 
Tenn.  (1  Pickle),  486.  For  statutory  satisfies  the  requirements  of  the  law 
execution  against  sureties  on  admin-  as  to  notice  on  an  application  for 
istration  bonds,  see  Hudson  v.  Moda-  discharge,  see  State  v.  Nolan,  99  Mo. 
well,  64  Ala.  481 ;  Steele  v.  Graves,  68  569. 

Ala.  17,  21.  And  as  to  when  the  exe-  2  Gower  v.  Shelton,  16  B.  J.  Lea 

cution    should  be    quashed  or  cor-  (Tenn.),  652. 

rected,  see  Steele  v.  Graves,  68  Ala.  3  Allen  v.  Sanders,  34  N.  J.  Eq.  203. 
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presumed  upon  proof  that  the  administrator  received  funds 
before  the  discharge,  where  it  also  appears  that  he  afterwards 
paid  out  a  much  larger  sum.'  Where  the  settled  accounts  of 
an  administrator  show  that  assets  ample  to  pay  all  intestate's 
debts  came  into  his  hands,  held  not  premature  to  decree 
against  his  sureties  without  first  taking  accounts  in  the  suit.^ 
The  settlement  of  a  deceased  administrator's  accounts  made 
before  the  appointment  of  an  administrator  on  his  estate,  held 
not  binding  upon  his  sureties,  and  cannot  be  made  the  basis 
of  an  action  against  them.'  An  administrator  and  his  sure- 
ties may  be  joined  in  a  suit  against  the  administrator  for  an 
account  and  settlement,  and  for  judgment  against  the  sure- 
ties for  the  balance  found  due  upon  the  settlement  of  such 
account.*  A  surety  on  the  official  bond  of  an  administrator, 
when  sued  to  compel  a  settlement  of  the  administration  of 
his  deceased  principal,  may,  it  is  held,  assert  all  the  rights 
and  defenses  that  would  have  been  available  to  his  principal, 
and  is  burdened  with  all  the  duties,  liabilities  and  presump- 
tions that  attached  to  the  latter  in  his  fiduciary  capacity.'  In 
an  action  against  the  sureties  on  a  trustee's  bond  to  recover  a 
balance  arising  from  a  sale,  held  no  defense  to  the  sureties 
that  the  minor  did  not  inform  them  that  the  trustee  had  be- 
come pecuniarily  embarrassed  and  that  he  had  declined  to  accept 
investments  made  for  him  by  the  trustee.*  Neither  is  it  a 
defense  that  there  might  have  been  a  conversion  of  funds  be- 
fore the  bond  sued  on  was  executed.^  In  an  action  for  breach 
of  an  executor's  bond,  the  sureties,  as  a  defense  ^ro  tanto,  can- 
not claim  that  they  are  liable  only  to  the  extent  of  the  funds 
of  the  estate  in  the  hands  of  the  executor  at  the  date  of  the 
execution  of  the  bond.^  Sureties  on  the  bond  of  a  trustee 
stand  bound  for  the  defaults  and  fraud  of  the  trustee,  and 
have  no  right  to  any  favor  or  immunity  that  would  not  be 
accorded  to  the  trustee.' 

1  Beard  v.  Roth,  35  Fed.  Rep.  397        'Baines  v.  Barnes,  64  Ala.  375. 
(Cir.  Ct  E.  D.  Ark.).  6  Forrester    v.   State,  46    Md.   154 

2  Morrison  v.  Lavell,  81  Va.  519.  And  see,  also,  to  this  point.  State  v, 

3  State  V.  Drake,  53  Ark.  350.  Howarth,  48  Conn.  207. 

4  Donohue  u  Roberts,  1  Fed.  Eep.        '  State  v.  Howarth,  48  Conn.  207. 
449  (Cir.  Ct.   E.   D.   Mo.),  following        8  State  u  Jones,  83  Mo.  509. 
Payne  v.  Hook,  7  WalL  425,  and  14        ^  In  re  Gaston,  Trustee,  35  N.  J.  Eq. 
Wall  352.  60.    See,  for  miscellaneous  cases  fur- 
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§  588.  Statute  of  limitations  as  affecting  sureties  on  oflH- 
cial  bonds. —  The  question  as  to  when  the  statute  of  limita- 
tions begins  to  run  in  favor  of  the  sureties  on  an  official  bond 
has  been  variously  decided  by  different  courts,  and  sometimes 
by  the  same  court.  Thus,  in  California  it  vi^as  held  in  one 
case  that  the  statute  did  not  run  until  the  expiration  of  the 
official  term  of  the  principal ; '  while  in  Alabama  it  was  held 
that  the  statute  commenced  running,  not  from  the  termina- 
tion of  the  principal's  term  o4  office,  which  in  this  case  was  a 
sheriff  and  ex  officio  guardian  or  administrator,  but  from  the 
final  settlement  of  his  accounts  as  such  administrator  or  guard- 
ian.^ Again,  the  California  court  held  in  another  case  that  the 
statute  commenced  running  from  the  time  of  the  principal's 
dereliction  of  duty ; '  "while  the  Alabama  court  held  that  the 
statute,  as  against  the  sureties  of  an  administrator  or  guardian, 
commenced  running,  not  from  the  date  of  the  actual  misfeas- 
ance or  malfeasance  of  the  principal,  but  from  judicial  ascer- 
tainment rendered  on  final  accounting.*  In  Missouri  and 
Louisiana  it  is  held  that  the  statute  does  not  run  until  there 
has  been  a  demand  of  payment,  and  the  principal  by  this 
means  put  in  default.'  The  later  Missouri  decisions  hold, 
however,  that  the  statute  does  not  rnn  until  after  final  judg- 
ment." Where  a  limitation  statute  declared  that,  as  against 
the  sureties  on  a  guardian's  bond,  no  action  thereon  could  be 
maintained  unless  brought  within  a  certain  fixed  period  after 
the  discharge  of  the  guardian,  it  was  held  that  the  death  of 
the  guardian  operated  as  a  discharge  within  the  meaning  of 
the  law,  and  the  limitation  in  favor  of  the  sureties  began  to 

ther  involving  the  liability  of  sureties  statute  does  not  run  until  there  has 

on    the    bonds    of    administrators,  been  a  final  adjudication  against  the 

Sharpe's  Ex'r  u  Rockwood,  78  Va  principal,  see  Martin  v.-  Tally,  73  Ala. 

24 ;  Mitchell  v.  Hecker,  59  Cal.  558 ;  23 ;  Wright  v.  Lang,   66    Ala.   389 ; 

In  re  Estate  of  Connolly,  73  Cal.  423 ;  Eatman  v.  Eatman,  82  Ala.  223. 

Collier  v.  Leonard,  59  Ga.  497 ;  Deo-  6  state  v.  Baily,  4  Mo.  App.  172 ; 

bold  V.  Oppermann,  111  N.  Y.  531.  Schseffer  v.  Bernero,  11  Mo.  App.  562 

1  People  V.  Van  Ness,  79  Cal.  84.  State  u  Lidwell,  11  Mo.  App.  567 

2Adamsu  Jones,  68  Ala.  117.  Kirk    v.    Sportsman,    48    Mo.    383 

3  People  V.  Burkhart,  76  Cal.  607.  Soule  v.  Norwood,  Adm'r,  30  La.  Ann. 

^  Adams    v.  Jones,    68    Ala.   117;  486. 

Bonner  v.  Young,  68  Ala.  35.    And  «  State  v.  Finn,  23  Ma   App.  290 ; 

to  similar  effect,  generally,  that  the  State  v.  Finn,  98  Mo.  532. 
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run  from  the  date  of  the  death.^  In  an  action  on  a  sheriff's 
bond  for  failure  to  paj'  over  county  taxes,  the  bar  of  the  stat- 
ute of  limitations  was  held  not  removed  because  one  of  the 
sureties  paid  a  part  of  the  sum  due  on  an  agreement  with  the 
chairman  of  the  board  of  commissioners  that  he  should  be  re- 
lieved from  further  liability.'-  Where  suit  was  brought  against 
the  sureties  of  a  late  sheriff  to  recover  the  amount  of  judg- 
ment rendered  against  him,  and  the  sureties  interposed  the 
statutory  bar  as  a  defense,  held  that,  A\'hile  it  was  true  that 
the  sureties  were  not  sued  within  the  period  of  limitation  pre- 
scribed by  the  statute  from  the  day  of  the  commission  of  the 
act  complained  of,  yet  their  principal,  the  sheriff,  was,  and 
this  interrupted  prescription  as  to  them.  The  court  said  judi- 
cial pursuit  as  to  t-he  principal  interrupted  prescription  as  to 
the  surety,  and  suit  against  the  surety  interrupted  it  as  to  the 
principal.^ 

§  589.  Whether  demand  necessary  to  charge  surety  on 
official  hond. —  It  is,  as  a  general  rule,  unnecessary  to  allege 
or  prove  a  demand  upon  the  principal,  in  order  to  maintain 
an  action  against  the  sureties  on  his  official  bond.*  Thus  in  an 
action  against  the  surety  of  an  executor  or  administrator  or 
guardian  to  recover  for  assets  alleged  to  have  been  converted 
by  the  principal,  it  is  unnecessary  to  allege  that  a  detnand  for 
the  same  has  been  made.^  So  where  a  county  treasurer  failed 
to  deliver  public  funds  in  his  hands,  held,  that  his  sureties  were 
liable,  without  any  express  demand  therefor.^  And  in  an  ac- 
tion against  the  sureties  on  an  injunction  bond,  conditioned 
for  the  payment  of  whatever  damages  might  be  sustained  by 
reason  of  the  injunction,  held,  unnecessary  to  allege  a  de- 
mand.'' Neither  is  it  necessary  to  allege  and  prove  a  demand 
and  refusal,  in  an  action  against  the  sureties  of  a  sheriff,  nor 
to  allege  judgment  obtained  against  the  sheriff.'     But  it  is 

1  Hudson  V.  Bishop,  33  Fed.  Eep.  5  Nelson,  Adm'r,  v.  Corwin,  Adm'r, 
519(Cir.  Ct.  N.  Dist.  Iowa,  E.  D.);  59  Ind.  489 ;  Higgins,  Adm'r,  u  State, 
same  case  on  rehearing,  35  Fed.  Rep.     87  Ind.  283. 

830.  ''  County  of  Eedwood  v.  Tower,  28 

2  Hewlett  V.  Schenok,  Jr.,  83  N.  C.    Minn.  45. 

284.  '  Roseudorf  v.  Mandel,  18  Nev.  139. 

3 Cohen  v.  Golding,  37  La.  Ann.  77.  estate  ex  rel.  Slay  v.  Williams,  19 

4  Coburn  v.  Brooks,   78  Cal.   443 ;  S.  C.  63.    To  the  effect  that  surety  on 

and   see  Chaf oin  v.  Rich,  77  Cal  476.  an  official  bond  may  be  sued  without 
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held  that  before  suing  the  sureties  of  a  clerk  of  court  for 
moneys  payable  to  private  individuals,  received  under  color 
of  his  office,  a  demand  is  necessary ;  though  of  course  if  he 
converted  the  moneys  no  demand  is  necessary.' 

§  590.  Proceedings  on  official  toond  —  Pleading  —  Judg- 
ment.—  Sureties  on  an  oflBcial  bond  can  only  be  subjected  to 
liability  when  they  are  regularly  brought  into  court  as  de- 
fendants, and  have  had  an  opportunity  to  contest  the  claim 
against  them.^  A  joint  actiqu  on  an  official  bond  cannot  be 
maintained,  if  it  appears  that  any  one  of  the  sureties  thereon 
is  not  liable.'  Sureties  on  different  bonds  given  for  successive 
terms  cannot  be  joined  as  defendants  unless  it  appears  that 
each  defendant  has  an  interest  in  some  matter  common  to  all.* 
A  complaint  against  the  sureties  on  an  official  bond  need  not 
allege  that  the  principal  took  the  oath  of  office,  if  it  appears 
that  he  entered  upon  its  duties  and  when  so  acting  committed 
a  breach.'  "When  a  breach  is  assigned,  it  must  be  predicated 
upon  some  official  misconduct  of  the  principal.^  The  bond 
itself,  or  a  copy  thereof,  must  be  filed  with  the  complaint  against 
the  sureties  as  an  exhibit."  The  judgment  in  a  joint  action  on 
an  official  bond  may  be  against  any  number  of  the  defendants, 
but  several  actions  on  such  bond  cannot  be  maintained.'  So 
the  judgment  should  be  for  the  penalty  of  the  bond,  to  be~dis- 
charged  by  the  payment  of  the  sum  found  to  be  due  from  the 
principal  obligor.^  It  should  not  be  in  the  ordinary  form  for 
the  recovery  of  money,  but  should  fix  the  amount  of  the  de- 
falcation and  give  separate  judgment  against  each  of  the  sure- 
ties for  the  full  amount  of  his  liability,  including  costs,  and 
close  with  a  proviso  that  the  judgment  shall  be  satisfied  by 

first    obtaining    judgment    against  ties  v.  State,  73  Tex.  658,  adhering  to 

principal,  see  Cassady  v.  Trustees  of  Screwmen's  Benev.  T^s'n  v.  Smith, 

Schools,  105  111.  560.  70  Tex.  160. 

iFurman  v.  Timberlate,  93  N.  C.        5  Mowbray  v.  State  exrel.  City  of 

66.    To  the  effect,  however,  that  a  Peru,  88  Ind.  334. 
demand   is  necessary  before  suing        <>  Orman  v.  City  of  Pueblo,  8  CoL 

clerk  of  court,  see  Toakley  v.  King,  a92. 
10  B.  J.  Lea  (Tenn.),  67.  7  Miller  v.  State  ex  rel.  Jerauld,  63 

2  Bitting  V.  Moore,  53  Iowa,  593.  Ind.  219. 

3  Detroit  u  Houghton,  42  Mich.  459.        8  Ryan  v.  State  Bank,  10  Neb.  524. 

4  State  V.  Turner,  49  Ark.  311.  And       9  Wall  v.  Covington,  83  N.  C.  144. 
to  similar  effect,  see  Oglesby's  Sure- 
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the  collection  or  payment  of  the  amount  of  the  defalcation 
and  costs.'  Where  principal  and  surety  on  an  official  bond 
are  sued  together,  the  judgment  as  to  the  principal  is  res  adju- 
dicata  as  to  the  sureties,  and,  within  the  limit  of  the  amounts 
for  which  they  are  held  under  the  terms  of  their  bond,  they 
are  bound  to  make  good  the  entire  judgment  against  the  prin- 
cipal, including  the  penalty.' 

§  591.  Liability  of  sureties  on  bonds  of  ex  officio  officers. 
Sureties  on  the  official  bond  of  a  city  clerk,  who  by  the  city 
charter  was  also  ex  officio  register  of  licenses  of  the  city,  are 
held  liable  for  the  embezzlement  by  him  of  license  fees  re- 
ceived by  him  as  such  register  of  licenses.'  "  The  sureties 
had  notice  from  the  charter  itself  that  the  duties  of  the  lat- 
ter office  devolved  upon  the  city  clerk  and  were  part  of  the 
duties  of  his  office,  and  they  therefore  contracted  that  he  would 
faithfully  discharge  the  duties  of  the  office  of  register  of 
licenses.  A  suretj''  on  an  official  bond  must  be  held  to  have 
contracted  with  reference  to  the  obligations  devolved  upon  his 
principal  by  law."  *  When  by  statute  a  sheriff  was  ex  officio  tax 
collector  and  he  made  default  in  the  latter  office,  held,  the  sure- 
ties on  his  official  bond  as  sheriff  were  liable.'  The  sureties  on 
the  official  bond  of  a  sheriff  who  wag  ex  officio  tax  collector 
were  held  not  released  by  a  legislative  extension  of  the  time 
within  which  the  sheriff  was  required  to  settle  and  account  for 
money  collected  by  him  in  virtue  of  his  office  as  tax  collector.^ 
Where  a  statute  provided  that  the  marshal  of  a  town  should  be 
ex  officio  tax  collector  thereof,  held,  that  for  a  default  of  such  offi- 
cer as  tax  collector,  the  sureties  on  his  official  bond  as  marshal 
were  liable.'  The  sureties  upon  the  official  bond  of  a  coroner 
are  held  liable  for  his  acts  while  he  is  acting  as  ex  officio  sher- 
iff, under  a  statute  authorizing  him  to  act  as  such  when  there 
was  no  sheriff.*    Where  a  statute  provided  that  a  probate 

!  Heppe  V.  Johnson,  73  Cal.  265.  85  111.   417 ;    State  v.  Matthews,   57 

2Eastin    &    Breaux   v.    Board  of  Miss.  1. 

School  Dh-ectors,  40  La.  Ann.  705.  ePrairie  v.  North,  78  N.  C.  169,  ap- 

3  Van  Valkenbergh  v.  Paterson,  47  proved  in  North  v.  Cox,  89  N.  C.  44. 
N.  J.  Law,  146.  'Redwood  City  v.  Grimmenstein, 

4  The  Chancellor,  p.  147.  68  Cal.  512.    But  see  City  of  Har- 
6  Board  of  Education  v.  Cain,  28    risonville  v.  Porter,  76  Mo.  358. 

W.  Va.  758.  But  see,  however,  to  *  Tieman  v.  Haw  et  al,  49  Iowa, 
contrary   effect.    Cooper   v.  People,    313. 
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judge  should  be  ex  officio  county  treasurer,  it  was  held  that 
his  bond  as  judge  of  probate  covered  his  duties  as  county- 
treasurer,  and  that  his  sureties  would  be  liable  thereon  for 
any  breach  of  its  conditions  in  the  discharge  of  the  duties  of 
either  office.'  The  sureties  on  the  official  bond  of  a  state  treas- 
urer are  held  not  liable  for  his  defaults  as  ex  officio  commis- 
sioner of  insurance.^ 

§  592.  Liability  of  sureties  on  bonds  of  receivers. —  The 
bond  of  a  receiver  appointed  ^y  the  federal  court  for  Tennes- 
see was  held  not  vitiated  because  the  sureties  thereon  were 
residents  in  a  different  state  — as  Missouri.'  The  sureties 
upon  a  receiver's  bond  are  held  not  liable  thereon  until  their 
principal  or  his  administrator  has  been  called  to  an  account ;  * 
the  proper  practice  being  to  first  apply  to  the  court  for  a  rule 
on  the  receiver  to  render  his  account,  and  if  he  fails  to  comply 
with  the  order  of  the  court  in  this  respect,  such  failure  is  then 
a  breach  of  his  bond  upon  which  suit  may  be  brought  by  leave 
of  court.^  The  surety  of  a  receiver  in  chancery  is  concluded 
■in  a  suit  at  law  on  the  bond  by  the  amount  found  due  on  an 
account  taken  in  chancery,  he  having,  by  due  notice,  had  an 
opportunity  to  intervene  in  the  taking  of  such  account.*  A 
receiver,  after  executing  his  official  bond  but  before  making 
his  report,  died.  In  a  rule  to  show  cause  why  a  decree  should 
not  be  entered  against  the  sureties  and  his  administrator  for 
a  sum  found  to  be  due,  it  was  held  that  such  rule  should 
have  been  quashed;  that  the  sureties'  liability  could  be  en- 
forced only  by  an  action  on  their  bond  in  a  common-law  court 
where  they  could  make  defense ;  and  that  the  order  for  the 
payment  of  said  sum,  so  obtained  by  rule,  was  a  departure 

1  Clay  County  v.  Simonsen  et  al,  1    Cal.  304 ;  People  v.  Burkhart,  76  Ca;l. 
Dak.  403.    But  see,  contra,  Territory    606 ;  People  v.  Hoover,  93  111.  575. 

V.  Ritter,  1  Wyom.  318.    To  the  ef-  3  Taylor    v.    Life    Association    of 

feet  that  the  sureties  on  the  bond  of  America,  3  Fed.  Rep.  465  (Cir.  Ct  W. 

register  in  chancery  are  not  liable  D.  Tenn.). 

for  a  default  of  their  principal  while  *  French  v.  Dauohy,  57  Hun,  100 ; 

acting    in  the  capacity  of   probate  Bank  of  Washington  v.  Creditors,  86 

judge,  see  McKee  v.  Griffin,  66  Ala.  N.  C.  323. 

311.  5  Bank  of  Washington  v.  Creditors, 

2  State  V.  Thomas,  88  Tenn.  (4  Pickle),  86  N.  C.  823. 

491.  See,  on  the  subject-matter  of  6  Ball  v.  Chancellor,  47  N.  J.  Law, 
this  section.   People  v.  Gardner,  55    125. 
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from  established  modes  of  procedure  and  was  void.'  Where 
a  receiver's  bond  was  conditioned  that  the  receiver  should 
faithfully  execute  his  trust  and  make  pajanents  as  directed  by- 
order  of  court,  it  was  held  sufficient  to  sustain  an  action  for 
breach  thereof,  against  the  sureties,  to  prove  orders  granted 
upon  notice  to  the  receiver  and  after  he  had  been  heard,  di- 
recting him  to  pay  a  certain  sum,  and  adjudging  him  in  con- 
tempt for  failure  to  do  so.^  "Where  a  receiver,  committed  to 
.  prison  for  not  paying  over  money  in  his  hands  in  obedience 
to  order  of  court,  is  released  with  the  assent  of  the  party  to 
whom  it  was  ordered  to  be  paid,  when  he  was  able  to  pay, 
such  assent  and  release,  and  the  subsequent  insolvency  of  the 
receiver,  held  not  to  discharge  the  surety  on  his  bond.' 

§  593.  Liability  of  sureties  on  bonds  of  assignees. —  The 
sureties  upon  the  bond  of  an  assignee  are  held  concluded  by  a 
decree  of  court  upon  final  accounting,*  and  until  there  has  been 
an  accounting  by  an  assignee  for  the  benefit  of  creditors  the 
sureties  on  his  bond  are  held  not  discharged,  even  after  a  com- 
position by  all  the  creditors.'*  And  upon  such  proceedings  for 
an  accounting  all  persons  interested  must  have  had  notice,  and 
the  statutory  requirements  governing  the  discharge  of  the  as- 
signee and  his  sureties  must  have  been  complied  with."  The 
sureties  on  the  bond  of  an  assignee  are  liable  for  the  failure 
of  their  principal  to  pay  attorneys'  fees  as  directed  by  the  final 
decree  on  accounting  to  be  paid  by  him  out  of  the  funds  of  the 
original  estate.'  A  surety  on  an  assignee's  bond  is  bound  to 
answer  for  all  money  due  from  his  principal.  Thus,  after  dam- 
ages have  been  assessed  against  an  assignee  and  his  surety, 
the  surety  cannot  have  the  amount  of  a  creditor's  claim  de- 

1  Thurman  v.  Morgan,  79  Va.  367.  whether  an  accounting  is  a  prerequi- 

2  Titus  V.  Fairchild,  17  J.  &  S.  (N.  Y.  site  to  an  action  against  the  sureties 
Super.  Ct.)  211.  on  the  bond  of  an  assignee  in  insolv- 

3  Hawkins  v.  Mims'  Adm'r  et  at,  36  enoy,  Adams  v.  Hyams,  8  Fed.  Rep. 
Ark.  145.    That  a  receiver  is  not  a  417  (Cir.  Ct.  D.  Conn.). 

creditor    within  the  meaning   of  a  6  Jn  re  Merwin,  10DaIy(N.  Y.  Com. 

statute,  see  Davis'  Adm'r  v.  Snead,  33  Pleas),  13 ;  In  re  Lewenthal,  10  Daly 

Gratt.  (Va.)  705.  (N.  Y.  Com.  Pleas),  14 ;  In  reGroencke, 

1  Garver  v.  Tisinger,  46  Ohio  St  56.  10  Daly  (N.  Y.  Com.  Pleas),  17. 

^In  re  Yeager,    10    Daly   (N.   Y.  '  Van  Slyck  «.  Bush,  123  N.  Y.  47, 

Com.  Pleas),  7 ;  In  re  Dryer,  10  Daly  reversing  24  J.  &  S.  (N.  Y.  Super.  Ct.) 

(N.  Y.  Com.  Pleas),  8.    But  see  awcere,  478. 
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ducted  therefrom  on  the  ground  that  it  was  not  presented  to 
the  assignee  under  oath,  where  such  claim  was  allowed  and 
included  in  all  of  the  assignee's  accounts  and  no  creditor  ob- 
jected thereto.'  Where  an  official  assignee  in  insolvency  gave 
bond  with  sureties  pursuant  to  statute,  and  certain  creditors 
had  duly  appointed  him  to  be  creditors'  assignee  under  statute, 
but  had  not  required  him  to  give  security  as  such  creditors' 
assignee,  it  was  held  that  the  sureties  on  his  bond  given  as  of- 
ficial assignee  continued  liabl^e  for  his  dealings  with  the  estate 
and  were  not  discharged  by  reason  of  such  appointment  as 
creditors'  assignee.^  The  sureties  on  the  bond  of  a  defaulting 
assignee  cannot  restrain  proceedings  against  them  because 
other  actions  have  been  brought,  when  the  aggregate  amounts 
sought  to  be  recovered  greatly  exceed  the  amounts  for  which 
they  became  surety.' 

§  594.  Liability  of  sureties  on  bonds  of  county  recorder 
and  register  of  deeds  —  Notary  public. —  Where  a  county 
recorder,  in  the  recording  of  an  instrument  containing  the 
words  "  five  hundred  dollars,"  recorded  the  same  as  "  two 
hundred  dollars,"  held,  that  such  recorder  had  not  faithfully 
discharged  the  duties  required  of  him  by  law,  and  that  for 
such  mistake  the  sureties  on  his  bond  were  liable  in  damages 
to  the  injured  person  under  a  statute  imposing  liability  in  such 
cases.''  So  where  a  register  of  deeds  recorded  a  mortgage 
securing  "  one  thousand  dollars  "  as  "  one  hundred  dollars,"  it 
was  held  the  sureties  on  his  official  bond  were  liable  in  dam- 
ages.' Where  a  notary  public  affised  a  false  certificate  of  ac- 
knowledgment to  a  mortgage,  to  which  he  had  signed  the 
names  of  the  mortgagors  without  authority,  and  which  he 
represented  to  the  agent  of  the  mortgagee,  of  whom  he  had 
negotiated  the  loan,  as  genuine,  whereby  he  received  the 
money  as  agent  of  the  mortgagors  for  that  purpose,  held,  that 
his  sureties  were  liable  on  his  bond.^ 

1  Stelle's  Case,  34  N.  J.  Eq.  199.  than  the  insolvent,  see  Best  v.  John- 

2  Armstrong    v.    Forster,    6    Ont    son,  78  Cal.  317. 

(Can.)  139.  4  state  ex  rel.  Lowry  v.  Davis  et  at, 

3  Craig  V.  Milne,  35  Grant's  Ch.  96  Ind.  539 ;  Lovcry  v.  Smith,  97  Ind. 
(Can.)  259.    As  to  the  liability  of  the    466. 

sureties  on  the  bond  of  an  assignee  in        5  Kivett  v.  Young,  106  N.  C.  567. 
insolvency  for  converting  to  the  use        ^  People  v.  Butler,  74  Mich.  643. 
of  the  estate  the  property  of  another 
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§595.  Sureties  on  internal  revenue  and  customs  col- 
lectors' bonds  —  United  States  marshals',  postmasters'  and 
mail  contractors'  bonds  —  Receivers  of  public  moneys. — 

The  sureties  on  the  official  bond  of  an  internal  revenue  col- 
lector, conditioned  to  account  for  and  pay  over  to  the  United 
States  all  public  money  which  may  come  into  his  hands  or 
possession,  are  held  liable  for  moneys  paid  to  their  principal 
by  a  corporation  for  taxes  long  past  due  the  United  States, 
and  received  by  the  collector  as  such,  and  for  vs^hich  he  gives 
his  receipt.  Such  money  is  the  property  of  the  United  States, 
and  vpithin  the  meaning  of  the  bond  is  public  money.^  The 
sureties  on  the  bond  of  an  internal  revenue  collector  are  held 
liable  for  ganger's  fees  received  by  the  collector.^  Where  a 
collector  of  internal  revenue  gave  bond  September,  1864,  to 
the  United  States,  with  sureties,  conditioned  for  the  payment 
of  the  money  received  by  him  for  stamps  sold,  and  the  return 
of  those  not  sold,  which  had  been,  or  might  be,  delivered  to 
him  under  the  act  of  congress  of  1863,  and  the  act  had  been 
repealed  in  June,  1864,  held,  the  liability  of  the  sureties  was 
limited  to  the  stamps  delivered  to  him  before  the  repeal  of 
the  act  of  1863.'  In  a  writ  upon  the  official  bond  of  a  collector 
of  internal  revenue  against  the  sureties  thereon,  transcripts 
from  the  books  of  the  treasury  department  of  the  accounts, 
being  in  proper  form  and  duly  certified,  are  held  admissible 
in  evidence.*  But  the  sureties  may,  by  other  treasury  tran- 
scripts, show  that  their  principal's  default,  in  whole  or  in  part, 
occurred  during  another  term  than  the  one  for  which  they  are 
sureties.'  Where  two  sureties  for  a  defaulting  customs  col- 
lector paid  the  debt,  they  are  held  entitled  to  be  subrogated 
to  the  right  of  priority  of  the  United  States  in  the  payment  of 
the  debt,  as  against  the  estate  of  another  surety,  who  had  died 
before  the  insolvency  of  the  principal.*  Where  there  were  six 
sureties  to  the  bond  of  a  collector  of  customs,  two  of  whom 


iKing  V.  United  States,  99  U.  S.  Chadwick  v.  United  States,  3  Fed. 

339.  Rep.  (Cir.  Ct  D.  Mass.)  750. 

2Soule  V.  United  States,  100  U.  S.  8.  5  United  States  v.  Stone,  106  U.  S. 

»  United  States  v.  Hough,  103  U.  a  535. 

71.  6  Robertson  v.  Trigg's   Adm'r,  33 

*  United  States  v.  Stone,  106  U.  S.  Gratt  (Va.)  76. 
635.  And  see,  upon  the  same  subjectj 
54 
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were  insolvent  at  the  time  of  the  collector's  death,  and  con- 
tinued insolvent  until  their  death,  and  two  of  the  solvent 
sureties  paid  the  debt,  they  were  held  entitled  to  recover  from 
the  estate  of  the  deceased  collector  one-fourth  of  what  they 
had  paid.i  Sureties  on  the  bond  of  a  United  States  marshal 
are  held  not  liable  for  the  violent  acts  of  their  principal  —  as 
for  an  alleged  false  imprisonment  —  done  in  the  line  of  his 
official  duty.^  But  the  taking  by  a  United  States  marshal, 
upon  a  writ  of  attachment  on  mesne  process  against  one  per- 
son, of  the  goods  of  another,  is  held  to  be  a  breach  of  the  con- 
dition of  his  official  bond  for  which  his  sureties  are  liable.' 
Where  a  private  person  in  his  own  name  brings  suit  against  a 
marshal  and  the  sureties  on  his  bond  for  official  default,  the 
judgment  should  be,  not  for  the  penalty,  but  for  his  damages 
legally  assessed  under  congressional  legislation,  and  such  suit 
and  judgment  thereon  are  for  his  sole  use.  But  if  the  suit  be 
in  the  name  of  the  United  States  the  judgment  is  for  the  pen- 
alty.* "Where  a  postmaster  rented  a  postoffice  for  the  govern- 
ment at  $1,000  per  year,  and  received  a  secret  rebate  of  |150 
from  his  landlord,  and  also  sublet  portions  of  the  space  so 
rented  for  a  news  stand  and  a  confectionery  stand,  and  re- 
ceived rent  therefor,  it  was  held  that  he  and  the  sureties 
upon  his  bond  were  liable  to  the  government  for  the  rebate 
and  the  rent.'  Sureties  on  a  bond  given  by  a  postmaster, 
conditioned  that  he  "shall  not  commit  any  theft,  larceny, 
robbery,  embezzlemcAt  of,  or  lose,  or  destroy,  or  commit  any 
malfeasance,  misfeasance,  or  neglect  of  duty,  from  which  may 
arise  any  theft,  larceny,  robbery,  or  embezzlement,  loss  or  de- 
struction of  any  money,  goods,  chattels,  valuables,  or  effects, 
or  of  any  letter  or  parcel  containing  the  same,  which  may 
come  into  his  custody  or  possession  as  such  postmaster,"  are 
held  not  liable  thereon  where  the  postmaster  opened  several 
letters,  and  took  therefrom  certain  checks  and  forged  the 
payee's  names  as  indorsers  thereof,  and  had  them  cashed  by  a 

1  Robertson  v.  Trigg's  Adm'r,    33  exhaustive   review  of  the  authori- 
Gratt.  (Va.)  76.  ties. 

2  Clinton  v.  Nelson,  3  Utah  Terr.  «Hagood  v.  Blythe,  37  Fed  Rep. 
384.  349  (Cir.  Ct.  D.  S.  C). 

SLammon  V.  Feusier,  111  U.  S.  17,       « United  States  v.  Saylor,  31  Fed. 

Eep.  548  (Cir.  Ct.  E.  D.  Mich,). 
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bank  upon  guarantying  the  genuineness  of  such  indorsements, 
for  the  reason  that  the  forgery  and  postmaster's  guaranty, 
and  not  the  larceny,  were  the  proximate  causes  of  the  loss.' 
A  mail  contractor  sublet  his  contract,  and  afterwards,  on  re- 
ceiving a  quarterly  payment,  absconded,  without  paying  the 
subcontractor  his  last  quarterly  dues.  The  contractor's  sure- 
ties were  permitted  by  the  postofflce  department  to  fulfill  their 
principal's  contract,  which  they  did  by  employing  the  sub- 
contractor to  continue  carrying  the  mails.  Held,  that  the 
sureties  were  not  liable  for  the  subcontractor's  dues  with 
which  the  contractor,  their  principal,  absconded.''  The  sure- 
ties on  a  mail  contractor's  bond  t"o  the  United  States  are  re- 
sponsible only  to  the  government  on  a  breach  of  the  bond; 
and  they  are  not  responsible  to  a  citizen  for  a  failure  of  their 
principal  to  deliver  mail  packages,  whereby  damage  results.' 
Where  a  receiver  of  public  moneys,  in  his  accounts  with  the 
government,  charged  himself  with  moneys  which  he  or  his 
agents  had  received  as  the  purchase  price  of  public  lands,  but 
which  he  failed  to  pay  over  to  the  United  States,  held,  in 
an  action  on  his  bond,  that  the  sureties  could  not  defeat  a  re- 
covery by  setting  up  irregularities  in  the  proceedings  by  which 
the  entry  of  the  lands  was  allowed.*  Where  a  surveyor-gen- 
eral or  receiver  or  register  of  a  land  office  is  in  default  in  the 
discharge  of  his  official  duties  after  the  expiration  of  his  com- 
mission, and  before  his  successor  enters  upon  the  duties  of  the 
office,  the  sureties  on  his  bond  are  made  liable  for  such  default 
by  act  of  congress  of  March  3,  1853.' 

§  596.  Sureties  on  bonds  of  township  officers  —  Treasur- 
ers, trustees,  commissioners,  etc. —  Sureties  of  a  toAvn  treas- 
urer are  not  liable  for  defaults  not  occurring  during  the  time 
covered  by  their  bond,^  but  a  bond  not  executed  until  near  the 
close  of  a  township  treasurer's  term,  but  antedated,  binds  his 
sureties  during  the  year  for  which  he  was  elected.'  If  a  town- 

1  Postmaster-General  v.  McColl  et  ^  United  States  v.  Jameson,  16  Fed. 
at,  31  U.  C.  (0.  P.)  864.  Rep.  331  (Oir.  Ct.  D.  Neb.). 

2  Gillespie  v.  Lake  et  at,  85  CaL  403.        « Town  of  Barnet  v.  Abbott,  53  Vt. 
3McEea  et  al.  v.  McWilliams,  58    130. 

Tex.  338.  '  Town  of  Barnet  v.  Abbott,  53  Vt 

<  Potter  V.  United  States,  107  U.  S.    120. 
126. 
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ship  treasurer,  acting  on  the  advice  of  the  board  of  directors, 
loans  school  moneys  on  less  security  than  required  by  statute, 
held^  the  sureties  on  his  bond  are  liable.'  The  sureties  of  a 
township  treasurer  are  held  not  discharged  from  liability 
where  their  principal  gives  a  note  to  his  successor  in  oflBce,  as 
representing  so  much  cash  on  hand,  and  it  subsequently  ap- 
pears that  there  is  a  default.^  The  sureties  upon  a  township 
trustee's  official  bond  are  held  not  liable  for  defalcations  which 
occurred  before  the  bond  wasj,given,  and  are  not  estopped  by 
the  accounts,  book  entries  or  reports  of  the  trustee  from 
showing  when,  in  fact,  a  defalcation  did  occur.'  "Where  a 
statute  declared  vacant  the  offices  of  such  county  trustees  as 
failed  to  renew  or  execute  their  official  bonds  on  or  before  a 
certain  time,  and  to  meet  this  requirement  the  sureties  of  cer- 
tain trustees  authorized  a  third  person,  under  power  of  attor- 
ney, "to  sign  and  acknowledge  our  names  to  any  bonds," 
which  power  of  attorney  was  also  executed  by  one  not  a 
surety,  and  the  attorney  in  fact  acknowledged  the  old  bonds 
and  added  thereto  the  name  of  the  person  so  executing  the 
power  of  attorney,  who  had  not  previously  been  a  surety,  it 
was  held  that  the  old  and  new  sureties  were  bound.*  The 
failure  of  sureties  upon  a  township  drain  commissioner's  bond 
to  justify,  pursuant  to  statute,  held  not  to  create  a  vacancy 
in  the  office,  if  the  bond  had  been  approved  and  the  proper 
oath  filed.^  The  sureties  on  the  bond  of  an  officer  for  a  second 
term  are  held  not  discharged  from  liability  for  a  defalcation 
during  that  term  on  the  ground  that  the  board  of  supervisors 
neglected  a  statutory  duty  in  requiring  the  officer  to  produce 
and  account  for  all  public  funds  which  came  into  his  custody 
during  a  prior  term,  and  that  they  approved  the  bond  with- 
out complying  with  the  statute.' 

§  697.  Miscellaneous  cases  concerning  liability  of  sureties 
on  state,  city  and  county  treasurers'  bonds,  and  treasurers 
of  school  districts. —  Where  a  statute  required  the  state  treas- 

'  Board  of  Trustees  v.  Baker,  34  ^Jernegan  v.  Gray,  14  B.  J.   Lea 

lU.  App.  620,  adhering  to  34  111.  App.  (Tenn.),  536. 

331.  6  People  v.  Benfield,  80  Mich.  265. 

2  Henniker  v.  Wyman,  58  N.  H.  538.  « Palmer  v.  Woods,  75  Iowa,  403. 

SGoodwine  v.  The  State,  81  Ind. 
109. 
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urer  to  give  a  joint  and  several  bond,  and  the  treasurer  exe- 
cuted a  bond  which  vras  accepted,  binding  each  of  the  sureties 
for  only  an  aliquot  part  of  the  penalty,  held,  the  sureties  were 
not  liable  beyond  the  terms  of  their  contract.'  Sureties  on  a 
city  or  county  treasurer's  bond  are  held  not  liable  for  moneys 
not  collected,^  or  where  they  have  been  released  upon  request.' 
Where  a  city  treasurer,  who  had  been  a  defaulter,  was  elected 
his  own  successor  and  gave  bond,  it  was  held  that  the  sureties 
thereon  were  only  liable  during  the  time  he  held  office  under 
his  last  appointment.*  A  plea  by  sureties  that  a  municipality 
was  privy  to  the  misconduct  of  its  treasurer,  held  a  good  de- 
fense.' So  it  is  held  a  good  defense  to  the  sureties  of  a  city 
treasurer  that  their  principal  was  by  ordinance  of  the  city 
entitled  to  receive  as  compensation  one-sixth  of  all  moneys 
collected  by  him,  whereas  he  had  retained  only  one-tenth,  and 
that  the  difference  would  more  than  counterbalance  the  amount 
he  was  charged  with  having  embezzled. *"  It  is  held  to  be  no 
defense  to  the  sureties  of  a  city  treasurer  that,  without  their 
knowledge  or  consent,  their  principal  deposited  the  public 
moneys  in  a  bank  as  security  for  his  private  indebtedness.'  A 
city  charter  gave  the  council  full  power  to  settle  with  the  city 
treasurer.  An  outgoing  treasurer  accounted  for  funds  by  giv- 
ing certificates  of  deposit,  but  the  bank  which  issued  them 
failed,  and  the  money  was  lost.  Held,  that  the  sureties  of  the 
treasurer  were  entitled  to  show  that  the  council  had  ratified 
the  treasurer's  action  if  that  was  irregular.'  The  sureties  of 
a  county  treasurer  are  held  liable  for  taxes  collected  by  their 
principal  upon  the  duplicate  in  his  hands,  although  the  rate  of 
taxation  exceeded  that  allowed  by  law.^  Where  a  county 
treasurer  received  allowances  or  compensation  other  than  that 
specially  provided  by  law,  it  was  held  that  his  sureties  were 
liable  under  statute    for   double  the  amount   so  received.'" 

1  State    V.    Polk,    14    B.     J.    Lea  ^  Mayor  of  Newark  v.  Dickerson, 
(Tenn.),  1.  45  N.  J.  Law,  38. 

2  Berrien     County    Treasurer     v.  "City  of  Butte  «.  Cohen,  9  Mont. 
Bunburg  et  at,  45  Mich.  79.  435. 

3  Corporation  of  Oxford  v.  Gair  et  '  Comstock  v.  Gage,  91  IlL  339. 

at,  15  Ont,  (Can.)  362.  ^  Lansing  v.  Wood  et  al,  57  Mich. 

<  Mayor  of  Hoboken  v.  Kamena  et    301. 
al,  41  N.  J.  Law,  485.  ^  Feigert  v.  State,  31  Ohio  St.  483. 

'0  State  V.  Kelly,  33  Ohio  St.  431. 
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"Where  the  complaint  alleged  the  execution  of  a  bond,  and  that 
the  defendant  collected  the  money  as  county  treasurer,  and 
there  was  no  allegation  that  he  was  treasurer  at  any  time  riot 
covered  by  the  bond,  held  insufBcient.'  The  discharge  or 
release  of  a  county  treasurer  from  liability  for  funds  in  his 
hands,  held  to  discharge  his  sureties.^  The  sureties  of  a  county 
treasurer  are  held  liable  for  the  safe-keeping  of  school  moneys 
received  by  him  as  such,  though  at  the  time  of  the  execution 
of  the  bond  its  receipt  by  the  treasurer  may  not  have  been 
contemplated.*  "Where  a  statute  provided  that,  when  a  surety 
upon  a  county  officer's  bond  desired  to  be  released  therefrom, 
application  should  be  made  by  the  surety,  and  a  copy  of  the 
application  and  notice  served  upon  the  officer,  held,  that 
where  a  surety  upon  a  county  treasurer's  bond  appeared  before 
a  commissioner's  court  with  the  treasurer  and  made  applica- 
tion for  release,  and  the  treasurer  immediately  filed  a  new 
bond,  the  latter's  sureties  could  not  complain  because  the  stat- 
utory notice  had  not  been  served/  "Where  a  late  school  treas- 
urer was  found  to  be  in  default,  and  the  trustees  of  schools 
were  willing  to  take  notes,  with  security,  for  the  sum  due  the 
school  fund,  and  notes  were  accordingly  drawn  and  executed 
by  the  treasurer,  who  took  them  to  the  sureties  on  his  bond, 
and  they  signed  the  same,  there  being  no  fraud  practiced  on 
them  to  procure  the  execution  of  the  notes,  held,  their  relation 
to  the  principal  was  that  of  sureties  and  nothing  else.*  "Want 
of  service  on  the  principal  in  an  action  against  the  sureties  on 
a  school  treasurer's  bond,  held  not  to  affect  the  character  of 
proofs  necessary  to  make  out  a  case  against  the  sureties. 
Whatever  shows  a  breach  of  the  condition  of  the  bond  estab- 
lishes the  sureties'  liability,  whether  the  principal  is  in  court 
or  not.^  On  a  school  district  treasurer's  bond,  conditioned 
that  the  treasurer,  "  as  treasurer  of  said  school  district,  shall 
faithfully  disburse,  according  to  law,  aU  such  funds  as  shall 
from  time  to  time  come  into  his  hands,"  lield,  the  sureties  were 

1  Commissioners  of  Walie  v.  Mag-  «  Kempner  v.  County  of  Galveston, 
nin,  78  N.  C.  186.  73  Tex.  316. 

2  Board  of  Supervisors  v.  Hall,  47  ^Baird  v.  Trustees  of  Schools,  106 
Wis.  208.  111.  657. 

'Simons  v.  County  of  Jackson,  63        eCassady  v.  Trustees  of  Schools, 
Tex  438.  105  m,  560. 
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liable  when  the  treasurer  failed  to  deliver  to  his  successor  in. 
office  the  school  funds  that  had  so  come  into  his  hands.^ 

§  598.  Liability  of  surety  on  bond  of  bank  designated  as 
state  depository. —  A  surety  on  the  bond  of  a  bank  designated 
as  a  state  depository  cannot,  it  is  held,  free  himself  from  lia- 
bility, thereon,  on  the  ground  that  the  governor  selected  the 
bank  as  a  solvent  bank,  and  published  it  as  one  of  the  deposi- 
tories, and  that  the  surety  was  induced  to  become  such  by 
this  fact,  though  the  bank  was  not  solvent  at  the  time  of  its 
selection  and  the  giving  of  the  bond  by  it.  The  court  said  the 
very  object  of  requiring  the  bond  was  to  guaranty  the  solv- 
ency of  the  bank,  and  therefore  a  surety  on  such  a  bond  can 
not  discharge  himself  on  the  ground  that  the  bank  was  insolv- 
ent.^ "Where  a  surety  for  a  bank  designated  as  state  deposi- 
tory resided  in  the  city  where  the  bank  was  located,  and 
failed  to  take  advantage  of  his  opportunity  to  investigate  the 
bank  before  becoming  such  surety,  held,  that  he  was  not  re- 
lieved from  liability  on  the  ground  that  the  governor  in  desig- 
nating such  bank  thereby  guarantied  its  solvencj^,  and  was 
therefore  guilty  of  false  representations.'  "Where  a  bank  was 
selected  as  a  state  depository,  and  one  of  the  stockholders 
therein,  expecting  to  derive  benefit  thereby,  gave  verbal  au- 
thority to  her  sister  to  sign  her  name  as  surety  to  any  bond 
Avhich  might  be  required  from  the  state,  and  which  was  done, 
and  no  objection  was  made  thereto  by  the  stockholder,  she 
Avas  held  estopped  from  denying  that  her  name  was  signed  to 
the  bond  by  competent  authority.  The  court  said  that  to 
hold  otherwise  would  be  to  allow  her  to  perpetrate  a  fraud 
on  the  state  and  her  co-sureties  on  the  bond.*  Where  sureties 
executed  a  joint  and  several  undertaking  guarantying  that  a 
bank  designated  as  a  state  depository  should  well  and  faith- 
fully do  and  perform  all  things  contained  in  an  agreement 
made  by  it  with  the  state  as  to  deposits  made  therein  by  the 
central  board,  and  that  it  should  well  and  faithfully  account 
for  and  pay  over  aU  moneys  on  deposit  at  the  time  of  the 

1  Reed  ■;;.   Board  of  Education,  39  (Term.),   1 :  Lewis  v.  Commissioners 

Ohio  St  635.    P"or  further  cases  on  of  Roads  and  Revenues,  70  Ga.  486. 

the  subjects  treated  of  herein,  see  2  Mathis  v.  Morgan,  72  Ga.  517. 

State  ex  rel.  v.  Hams,  89  Ind.  863;  » Mathis  v.  Morgan,  73  Ga.  517. 

State  V.  Polk  et   al,  14  B.    J.  Lea  <  Colquitt  v.  Smith,  76  Ga.  709. 
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execution  of  the  bond,  or  due  or  to  become  due  thereafter  to 
the  people  of  the  state,  and  the  next  year  the  bank  was  desig- 
nated by  the  central  board  to  receive  the  deposits  for  that 
year,  and  the  bank  entered  into  a  similar  agreement  and  bond 
as  formerly,  though  with  new  sureties,  and  subsequently  be- 
came insolvent,  it  was  held  that  in  the  absence  of  evidence 
that  the  second  bond  was  accepted  as  a  compromise  of  its 
claim  by  the  state  under  the  first  bond,  or  that  the  first  bond 
was  surrendered  or  canceled,  the  acceptance  of  a  second  bond 
did  not  discharge  a  surety  from  any  liability  incurred  by  him 
under  the  first  bond.' 

§599.  Sureties  on  indemnifying  bonds  —  Miscellaneous 
cases. —  Indenanifying  bonds  must  conform  strictly  to  the 
statute.^  Sureties  on  a  bond  given  to  indemnify  a  sheriff  for 
seizing  certain  personal  property  are  held  not  liable  for  any 
loss  occasioned  by  the  misconduct  or  negligence  of  the  sheriff 
or  his  officers  in  seizing  such  property.'  Sureties  on  the  bond 
of  an  execution  creditor,  given  to  indemnify  a  sheriff  for  any 
damage  that  he  might  sustain  by  reason  of  enforcing  an  exe- 
cution against  property  claimed  by  a  third  person,  are  held  not 
discharged  from  liabihty  thereon  because  the  sheriff  wrong- 
fully paid  the  proceeds  arising  from  the  execution  sale  to  the 
execution  creditor  instead  of  to  the  person  claiming  the  prop- 
erty.* Where  the  principal  in  an  indemnity  bond  became  a 
trespasser,  it  was  held  that  the  sureties  became  trespassers 
also.''*  Plaintiff  entered  into  an  agreement  with  defendants  to 
deposit  a  sum  of  money  to  indemnify  them  in  respect  to  a 
bond  for  a  like  amount,  on  which  they  were  to  become  sure- 
ties for  a  third  party  held  to  bail  by  order  of  court  to  answer 
an  indictment  to  be  preferred  against  him  in  the  district  court 
"for  obtaining  money  under  false  pretenses."  Defendants 
not  only  entered  into  such  a  bond,  but  also  agreed  to  secure 
appearance  for  "  any  indictment  which  might  be  by  the  grand 

'  People  V.  Gushing,  36  Hun  (N.  Y.),  demnity  bond  given  to  a  sheriff  where 

^^*^-  the  property  seized  is  exempt  from 

2  Kreher  v.  Mason,  25  Mo.  App.  291.  execution,  see  Tunstead  v.  Nixdorf,  80 

5  O'Donohue  v.  Simmons,  31  Hun,  Cal.  647. 

367.  speckham  v.  Lindell  Glass  Co.,  9 

^Oaks  V.  Scheififerly,  74  CaL  478.  Mo.  App.  459. 
As  to  the  liability  of  sureties  on  in- 
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jury  of  the  county  preferred  against  him."  The  accused  was 
indicted  for  grand  larceny,  and  failing  to  appeal*,  the  bond 
"vvas  forfeited  and  the  sureties  obtained  the  deposit  money  for 
their  indemnity  and  paid  the  same.  In  an  action  by  plaintiff 
to  recover  the  amount  of  the  indemnity  from  the  sureties,  it 
was  held  that  the  bond  executed  by  them  was  not  the  bond 
against  which  plaintiff  had  agreed  to  indemnify  them,  and 
therefore  he  was  entitled  to  recover.^  Where  the  condition  of 
an  indemnity  bond  was  that  the  sureties  thereon  would  save 
harmless  A.  and  E.,  proposed  sureties  of  the  principal  on  a 
bond  about  to  be  given  by  him  as  trustee,  the  sureties  have  a 
right  to  reimbursement  from  A.  and  B.  for  any  damage  accru- 
ing to  them  by  reason  of  their  signing  the  bond ;  and  the  exe- 
cution of  a  guaranty  by  B.  to  A.,  without  the  knowledge  of 
such  sureties,  which  by  its  terms  releases  A.  so  far  as  B.  is 
concerned  from  all  liability  on  the  bond,  operates  to  discharge 
the  sureties  on  the  bond  of  indemnity.^ 
,  §  600.  Liability  of  sureties  on  bonds  of  prosecuting  attor- 
ney and  county  surveyor  —  Otlier  officers. —  The  sureties  on 
the  official  bond  of  a  prosecuting  attorney,  conditioned  that 
he  will  honestly  discharge  the  duties  of  his  office,  are  held  not 
liable  for  his  neglect  to  take  default  and  judgment  of  forfeiture 
on  a  recognizance  when  the  defendant  failed  to  appear,  in  the 
absence  of  any  express  statutory  direction  that  he  should  take 
such  default.'  An  action  will  lie  against  the  sureties  on  the 
official  bond  of  a  county  surveyor  for  failure  of  their  principal 
to  properly  survey  land  sold  by  the  acre,  and  they  are  liable 
for  the  fees  paid  to  their  principal  for  such  erroneous  survey, 
as  well  as  costs  incurred  in  the  suit.*  Where  a  gas  company's 
bill  clerk  was  made  receiving  clerk,  and  in  the  latter  office 
gave  bond  with  sureties,  and  the  latter  were  unaware  of  any 
difference  between  the  bonds  of  a  bill  clerk  and  a  receiving 
clerk,  and  there  was  nothing  on  the  face  of  the  bond  which 
showed  that  it  was  a  receiving  clerk's  bond,  and  the  principal 

1  Barry  v.  Larabie,  7  Mont.  179.  v.  Smith  Am.  Organ  Co.,  73  Ind.  179 ; 

2  Bowers  v.  Cobb,  Ex'r,  31  Fed  Rep.    Vicksburg  Bank  v.  Little,  67  Miss. 
678  (Cir.  Ct.  D.  Mass.).    For  miscella-    159. 

neous  cases  involving  surety's  Jiabil-        3  State  v.  Egbert,  123  Ind.  448. 

ity  upon  bond  of  indemnity,  see  Coots        ^  State    v.   Keller,    11    B.    J.    Lea 

V.  Farnsworth,  61  Mich.  497 ;  Morgan    (Tenn.),  399. 
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became  a  defaulter  while  receiving  clerk,  held,  his  sureties 
were  liable.^  Where  a  bond  was  given  for  the  discharge  of 
the  duties  of  secretary  and  treasurer  of  a  railroad  company, 
and  the  principal  also  acted  as  financial  agent  of  the  con- 
tractors constructing  the  railroad,  and  an  alleged  defalcation 
took  place  in  the  conduct  of  this  latter  agency,  held,  that  the 
sureties  on  his  bond  as  secretary  and  treasurer  were  not 
liable.^ 

§  601.  Lialbility  of  sureties  on  bonds  of  contractors.—  An 
agreement  to  become  surety  for  the  performance  of  a  building 
contract  is  held  to  be  invalid  if  the  contract  between  the  con- 
tractor and  the  person  contracting  with  him  has  already  been 
executed,  unless  of  course  there  has  been  a  new  considera- 
tion.' Sureties  on  a  bond  given  to  secure  the  performance  of 
a  contract  to  construct  a  gravel  road  are  held  not  liable  for 
debts  incurred  by  a  subcontractor.*  Where  sureties  for  build- 
ing contractors  assume  the  contract,  they  can  claim  nothing 
under  it  which  the  original  contractors  could  not.^  Where  the 
law  under  which  a  local  improvement  was  made  did  not  re- 
quire the  contractor  to  give  bond,  but  he  nevertheless  exe- 
cuted one,  the  fact  that  his  surety  was  interested  in  the  contract 
and  was  an  officer  of  the  city  Avith  which  the  contract  was 
made,  held  not  to  invalidate  the  assessment  levied  to  pay  for 
such  improvement.*  A  surety  of  a  contractor  for  the  erection 
of  a  building  is  held  liable  for  the  costs  properly  taxed  in  a 
suit  for  the  establishment  of  a  mechanic's  lien ;  but  such  lia- 
bility will  not  extend  to  costs  incurred  in  the  advertisement 
and  sale  of  the  property  subjected  to  lien,  since  these  could 
have  been  avoided  by  the  payment  of  the  lien,  when  estab- 
lished by  the  judgment.'  Where  a  city  entered  in  a  con- 
tract with  certain  persons  "  to  furnish  the  labor  and  materials " 
for  handling,  distributing  and  laying  the  main  pipes  for  the 

1  Lane's  Appeal,  113  Pa  St  499.  well,  11  N.  Y.  693 ;  State  ex  rel.  Price 

2  Railroad   v.   Murrell,    11    Heisk.    v.  Hinsdale-Doyle  Granite  Co.,   117 
(Tenn.)  715.  Ind.  476. 

«La  Fayette  Bldg.  Ass'n  v.  Klein-  "Knapp  i;.  Swaney,  56  Mich.  345. 

hofler,  40  Mo.  App.  388.    And  see,  to  e  Trustees  of  United  Brethren,  etc. 

similar  efleect,  Eiag  v.  Kelly,  l5  Mo.  v.  Rausoh,  123  Ind.  167. 

■'^PP-  411.  ''  La  Fayette  Bldg.  Ass'n  v.  Klein- 

<Faurote  v.  State   ex  rel.  Gordon,  hoflEer,  40  Mo.  App.  388. 
110  Ind.  463;   McCIurkey  v.  Crom- 
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water-works  "  of  said  city,  and  the  contractors  committed  a 
breacli  of  the  contract,  and  the  city,  as  it  had  a  right  to  do 
under  the  contract,  completed  the  work,  it  was  held  in  an  action 
against  the  sureties  on  the  bond  of  the  contractors  that  they 
were  liable  for  expenses  incurred  in  the  employment  of  men 
who  took  the  place  of  workmen  the  contractors  would  have  been 
obliged  to  employ  had  they  proceeded  with  their  Avork ;  that 
they  were  also  liable  for  sums  paid  in  settlement  of  claims  for 
injuries  accidentally  done  to  the  property  of  third  persons  by 
the  blasting  of  rock ;  but  that  they  were  not  liable  for  surgical 
assistance  rendered  workmen  who  were  injured  during  the 
progress  of  the  work,  nor  for  sums  which  the  city  had  paid, 
after  breach  of  the  contractor,  for  wages  of  workmen  hired 
by  the  contractor  for  services  rendered  by  them  before  such 
breach.^  A.  and  B.  became  guarantors  for  C.  on  a  bid  to  fur- 
nish supplies  to  a  military  post,  by  the  terms  of  which  they 
undertook  that  if  the  bid  of  C.  was  accepted,  he  would  exe- 
cute a  contract  with  sureties  to  furnish  the  supplies  advertised 
for  at  the  terms  bid,  or  in  default  thereof  would  make  good 
the  difference  between  the  bid  of  C.  and  that  of  the  next 
lowest  bidder.  C.'s  bid  was  accepted,  but  he  failed  to  execute 
the  contract.  A.  and  B.  when  notified  of  the  default,  without 
waiting  for  the  contract  to  be  awarded  to  the  next  bidder,  un- 
dertook to  carry  it  out  on  their  own  account,  and,  after  expend- 
ing $2,000  in  the  attempt,  failed.  After  this  expenditure  C. 
promised  to  repay  them  this  amount.  Failing  to  do  so,  ac- 
tion was  brought,  and  it  was  held  that  C.  was  not  liable  to  A. 
and  B.  for  this  sum  under  the  terms  of  the  guaranty,  nor  on 
his  promise,  which  was  without  consideration  and  void ;  that 
A.  and  B.  were  still  liable  on  the  original  guaranty,  and  if 
compelled  to  pay  thereon  would  have  a  good  claim  therefor 
against  C.^  Where  a  bridge  contractor  gave  bond  with  sure- 
ties to  a  county  to  build  and  complete  a  bridge  "  in  a  substan- 
tial and  durable  manner,  so  that  the  same  shall  stand  the  test 
of  time  and  flood,"  and  was  to  be  paid  for  the  same  in  instal- 
ments, the  last  instalment  not  being  paid  until  the  whole 
work  was  completed  and  received,  and  the  last  instalment 

I  City  of  Newton   u  Devlin,  134       2  Savage  u  Bums,  3  Mont.  537. 
Mass.  490. 


860  SUKETIES    ON   OFFICIAL   BONDS.  [§  602. 

"was  paid  upon  the  completion  of  the  work,  though  one  of  the 
abutments  seemed  to  be  cracking  and  settling,  and  two  years 
thereafter  part  of  the  bridge  fell,  it  was  held  that  the  sureties 
on  the  contractor's  bond  were  liable,  and  that  they  could  not 
enjoin  an  action  against  them  on  the  ground  that  by  receiv- 
ing the  bridge  in  the  condition  it  was,  and  making  the  last 
payment,  their  obligation  was  so  varied  and  changed  as  to 
release  them.' 

§  602.  Miscellaneous  cases  concerning  liability  of  sureties 
on  Itonds  of  insurance,  sewing-machine  and  ticket  agents. — 
A  bond  given  to  an  insurance  company  by  an  agent  to  secure 
the  faithful  performance  of  his  duties,  including  an  account  of 
all  sums  of  money,  goods,  notes,  valuables  and  other  property 
coming  into  his  hands,  held  not  to  cover  advances  made  to 
him  by  the  company.^  Certain  sureties  executed  a  bond  for 
an  insurance  agent,  which  recited  his  appointment  as  such. 
The  bond  was  sent  to  the  hea,d  office  of  the  company,  but  no 
appointment  was  in  fact  made  by  them  until  a  year  and  a  half 
afterwards,  when  the  agent  was  notified  of  his  appointment, 
but  of  this  the  sureties  were  not  informed.  About  three 
months  after  the  execution  of  the  bond,  one  of  the  sureties 
wrote  to  the  company  repudiating  the  suretyship  but  received 
no  reply.  Held,  he  was  discharged,  as  no  appointment  having 
been  made  in  fact  when  the  bond  was  executed,  the  sureties 
could  not  be  held  liable  for  defaults  occurring  afterwards,  for 
their  contract  was  in  respect  to  a  present  and  not  a  future  en- 
gagement.' The  condition  of  an  insurance  agent's  bond  was 
that  he  should  faithfully  discharge  his  duties  as  agent  of  the 
company,  and  deliver  and  pay  over  all  property  and  money 
coming  into  his  hands  as  such.  An  agreement  for  his  appoint- 
ment as  such  agent  provided  that  he  might  draw  for  his  serv- 

1  Leonard    v.    County    Court,    25  effect,   see  Western  Bldg.  Ass'n  v. 

W.  Va.  45.    That  the  sureties  of  a  Fitzmaurice,  7  Mo.  App.   283.    But 

building  contractor  cannot  complain  see,  however,  and  upon  this  subject, 

where  any  alterations  or  modificar  Mack   v.  Sloteman  (Cir.   Ct   E.   D. 

tions  are  made  in  the  building  con-  Wis.),  21  Fed.  Rep.  109. 

tract,  when  the  power  to  make  such  2  Burlington  Ins.  Co.  v.  Johnston, 

alterations  and  modifications  is  ex-  24  IIL  App.  565;   affirmed,   120  lU. 

pressly  reserved  therein,  see  Wehr  v.  622. 

German  Evan.  Luth.  St  Matt  Cong.  s  North  British  Mercantile  Ina  Co. 

of  Balto.,  47  Md.  177.    And  to  similar  w  Kean,  16  Ont  (Can.)  117. 
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ices  at  a  specified  rate  per  year,  payable  montlily,  and  at  tlie 
expiration  of  a  year  any  amount  due  liim  sliould  be  paid,  and 
any  amount  overdrawn  should  be  returned.  Held,  that  in  the 
absence  of  express  knowledge  of  this  agreement  the  surety  on 
his  bond  was  not  liable  for  excess  of  advances  for  salary  or 
commission  retained  by  the  agent  under  the  agreement.^  An 
insurance  agent's  bond  was  made  to  cover  all  liabilities  and 
delinquencies  of  the  agent  under  his  existing  or  any  future 
appointment,  and  whether  as  sole  agent  or  joint  agent  with 
others,  and  notwithstanding  changes  in  the  tenor  of  the  agree- 
ments under  which  he  should  act.  Held,  that  the  sureties 
were  not  bound  by  this  for  the  acts  of  a  cashier  appointed 
by  the  company  to  assist  the  agent,  but  would  be  liable  for 
such  moneys  as  came  under  the  control  of  the  agent  or  subor- 
dinates for  whose  selection  he  himself  was  answerable.^  An 
insurance  agent  accepted  a  county  warrant  for  premium  on  a 
policy,  but  the  company  refused  to  accept  it  of  him,  but  did 
not  cancel  the  policy.  Afterwards  the  agent  pledged  the  war- 
rant, but  the  company  redeemed  it  and  credited  the  agent 
with  the  difference  between  the  amount  paid  in  redemption 
and  the  value  of  the  warrant.  Held,  that  the  sureties  on  the 
agent's  bond  were  properly  charged  with  the  amount  paid  for 
its  redemption.'  "Where  an  insurance  agent  gave  bond  with 
sureties  in  the  midst  of  a  month  for  the  payment  to  the  com- 
pany of  the  premiums  collected  by  him,  and  it  was  the  custom 
to  give  customers  credit  until  the  iirst  of  the  next  month  to 
pay  the  premium  for  policies  issued  during  the  month,  Tield, 
that  the  sureties  were  properly  chargeable  with  all  the  pre- 
miums for  policies  issued  during  the  month  in  which  the  bond 
was  given,  even  though  issued  before  the  execution  of  the 
bond.*  Where  an  agent  for  selling  sewing  machines,  who  had 
given  bond,  with  sureties,  for  his  accounting  and  paying  over 
all  moneys,  notes,  etc.,  made  a  full  settlement  of  the  matters 
of  his  agency,  and  turned  over  all  machines,  etc.,  in  his  hands 
and  ceased  to  act  as  agent  from  that  time,  but  afterwards 
bought  machines  on  his  own  account,  giving  his  individual 
notes  for  the  price,  it  was  held  that  his  sureties  were  not  liable 

1  Jno.  Hancock  Mut.  Life  Ins.  Co.  '  British   Am,    Assurance    Co.    v. 
V.  Lowenberg,  130  N.  Y.  44.  Neil  et  at,  76  Iowa,  645. 

2  Equitable  Life  Assurance  Co.  v,  <  British   Am.    Assurance    Co.   v. 
Coats,  44  Mich.  360.  Neil,  76  Iowa,  645. 
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in  a  writ  on  his  bond  for  the  non-payment  of  such  notes.^ 
A  surety  on  a  contract  requiring  a  sewing-machine  agent  to 
turn  over  to  the  company  all  notes  received  for  the  sale  of 
machines  and  indorse  th'e  same  cannot  be  holden  for  the  pay- 
ment of  such  notes.^  Where  there  is  nothing  in  the  bond 
of  a  sewing-machine  agent  or  the  contract  of  agency  to  show 
that  two  i  nstruments  were  to  be  taken  as  part  of  the  same 
transaction,  and  both  instruments  can  stand  together  and  have 
full  effect,  parol  proof  canno^^be  introduced  to  limit  the  liabil- 
ities of  the  sureties  on  the  bonds  to  transactions  growing  out 
of  the  agent's  employment  under  the  particular  contract  alone.' 
"Where  a  principal  executed  a  bond  with  surety,  conditioned 
to  "  well  and  truly  discharge  and  perform  all  the  duties  in- 
cumbent upon'  him  in  his  said  capacity  of  station  and  ticket 
agent,"  and  subsequently  was  employed  at  an  entirely  differ- 
ent occupation  from  that  in  which  he  gave  bond,  and  during 
this  time  obtained  and  held  the  place  of  mail  agent,  and  there- 
after renounced  charge  of  the  position  for  which  he  gave  bond, 
and  failed  during  this  latter  period  to  pay  over  moneys,  held, 
his  sureties  were  not  liable  for  any  loss  caused  by  his  subse- 
quent misconduct  in  office,  for  the  reason  that  when  he  ac- 
cepted and  undertook  duties  inconsistent  with  those  for  which 
he  gave  bond,  the  term  of  his  original  position  thereby  ceased.* 
§  603.  General  principles  concerning  liability  of  sureties 
on  official  bonds.—  Sureties  on  an  official  bond  are  held  lia- 
ble thereon  whether  they  acknowledge  the  same  or  not.'  A 
notice  to  his  principal  by  a  surety  on  an  official  bond  desiring 
to  be  released,  which  is  in  substance  and  form  the  same  as  the 
notice  prescribed  by  the  statute,  is  suiHcient.*  A  constitutional 
provision  making  a  defaulter  of  public  moneys  ineligible  to 
any  office  of  trust  or  profit  presupposes  that  the  default  shall 
be  ascertained  and  fixed  by  judicial  or  other  legal  authority, 
and  until  this  is  done  the  sureties  of  such  officer  will  be  held 
liable.'    A  surety  on  an  official  bond  is  held  to  have  an  insur- 

1  Phillips  V.  Singer  Sewing  Machine  <  Green  v.  Locke  et  at,  31  Ltu  Ann. 
Co.,  88  111.  305.  656. 

2  Victor    Sewing   Machine    Co.  v.  5  Buford  v.  Cox,  3  B.  J.  Lea  (Tenn.), 
Crockwell,  2  Utah  Terr.  557.  518. 

3  Singer  Mfg.  Co.  v.  Hester,  6  Fed.  e  state  v.  Laughton,  19  Nev.  203. 
Eep.  804  (Cir.  Ct  W.  D.  Mo.,  W.  D.).  'Cawley  v.  People,  95  lU.  349. 
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able  interest  in  the  life  of  the  obligor.^  A  surety  for  a  debt 
of  a  deceased  intestate,  the  debt  being  due,  has  a  provable 
claim  against  the  estate.*  Sureties  signing  an  official  bond 
without  affixing  any  condition  or  limitation  to  their  liability 
are  jointly  and  severally  liable  thereon  after  its  acceptance  and 
approval,  although  a  surety  named  therein  did  not  sign,  and  al- 
though as  to  one  of  the  sureties  signing  no  sum  was  stated  in 
the  bond  for  which  he  was  bound.'  Sureties  on  a  bond  at  the 
time  a  breach  thereof  occurs  are  held  not  released  from  liabil- 
ity thereon  by  reason  of  their  principal  subsequently  renewing 
his  bond  with  other  sureties.*  A  private  agreement  between 
principal  and  surety  on  an  official  bond  in  the  nature  of  a  con- 
dition, held  not  to  affect  the  rights  of  the  public  when  the 
bond  has  been  accepted  by  the  proper  authority  without  notice 
of  the  condition,  especially  if  there  be  nothing  on  the  face  of 
the  bond  to  excite  suspicion.'  Where  a  hotel-keeper,  to  whom 
a  license  had  been  granted  to  sell  liquors  and  who  had  filed 
the  usual  bond,  was  convicted  of  selling  the  same  on  Sunday 
and  sentenced  to  pay  a  fine  or  undergo  imprisonment,  a^nd  he 
served  his  term  of  sentence,  held,  his  sureties  were  not  released 
from  their  bond  by  his  imprisonment  in  default  of  the  payment 
of  the  fine,  and  it  was  not  error  to  enter  judgment  against 
thfem  and  issue  execution  to  collect  the  amount  of  the  fine.^ 
Where  the  penal  sum  in  an  official  bond  was  not  written  until 
after  it  had  been  signed  and  sealed  by  the  sureties  and  passed 
from  their  control,  held,  that  they  were  not  estopped  from  de- 
nying their  liability  although  the  bond  had  been  accepted  with- 
out knowledge  of  an  alteration.' 

^  Scott  V.  Dickson,  Adm'r,  108  Pa  5  Aims  v.  Marks,  3  B.  J.  Lea  (Tonn.), 

St,  6.  568. 

2  Walker  v.  Drew,  30  Fla,  908.  *  Brown    v.    Commonwealth,    114 

3  People  V.  Stacy,  74  Cal.  373;  Los  Pa.  St  335. 

Angeles  u  Melius,  59  Cal.  444.  '  Walla  Walla  Co.  v.  Ping,  1  Wash. 

^Sharpe,  Adm'r,  v.  Connely  et  al,    Terr.  (N.  S.)  339.    For  surety's  liabil- 

105  N,  C.  87.  ity  on  grain   inspector's  bond,  see 

People  V.  Harper,  91  111.  357. 
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§  604.  Who  entitled  to  avail  themselves  of  statutes  re- 
lating to  securities,  etc. —  In  various  states  statutes  have 
been  enacted  affecting  the  rights  and  remedies  of  sureties  in  a 
greater  or  less  degree.  "While  the  Statute  of  Frauds  has  Ijeen 
generally  enacted,  has  but  one  end  in  view  so  far  as  it  relates 
to  sureties,  and  is  very  uniform  in  its  terms,  other  statutes 
which  affect  sureties  have  not  been  so  generally  enacted. 
These  latter  statutes  often  relate  to  different  branches  of  the 
subject  of  suretyship,  and  when  they  relate  to  the  same  thing 
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their  verbiage  and  effect  are  often  different.  As  such  statutes 
are  to  a  greater  or  less  extent  local,  no  exhaustive  discussion 
of  them  will  be  attempted.  Such  cases  as  have  been  observed 
in  the  preparation  of  this  vs^ork,  and  as  are  not  elsewhere  noted, 
will  be  here  referred  to.  It  sometimes  becomes  a  question  as 
to  who  may  avail  themselves  of  such  enactments.  Where  a 
statute  provided  that  "  When  any  person  shall  become  bound 
as  security  by  bond,  bill  or  note  for  the  payment  of  money," 
such  person  might  notify  the  creditor  to  proceed  against  the 
principal,  it  was  held  that  an  indorser  of  a  negotiable  instru- 
ment was  not  such  a  surety  as  was  contemplated  by  the  stat- 
ute.' It  has  been  held  that  an  accommodation  indorser  of  a 
note  cannot  avail  himself  of  a  statute  allowing  "  sureties  "  to 
recover  judgment  by  motion  against  a  principal.^  Where  a 
statute  provided  that  "  When  any  person  or  persons  shall  here- 
after become  bound  as  security  or  sureties  upon  any  bond,  bill 
or  note,"  such  person  might  notify  the  holder  to  put  the  same 
in  suit,  it  was  held  that  one  of  the  signers  of  a  joint  and  sev- 
eral note,  who  was  in  fact  a  surety,  could  not  avail  himself  of 
the  statute  where  there  was  nothing  on  the  note  to  indicate 
the  fact  of  suretyship.'  The  same  thing  was  held  where  a 
statute  provided  "  That  no  person  shall  be  sued  as  indorser  or 
guarantor,  or  as  security,  unless  suit  shall  have  been,  or  is, 
simultaneously  commenced  against  the  principal."  *  A  statute 
provided  that  all  parties  to  a  "  fraudulent  and  deceitful  con- 
veyance," etc.,  should  forfeit  and  pay  a  penalty,  etc.,  which 
forfeiture  should  be  equally  divided  between  the  party  ag- 
grieved, etc.  Seld,  the  surety  of  a  grantor  in  a  fraudulent 
conveyance  was  to  be  regarded  as  the  party  aggrieved  by 
such  conveyance  from  the  date  of  his  suretyship,  and  before 
he  paid  any  portion  of  the  debt,  and  his  right  to  recover  the 
penalty  given  to  the  party  aggrieved  was  perfected  by  paying 
the  debt,  and  dated  from  the  time  of  his  becoming  surety."' 

1  Bates  V.  Branch  Bank  of  Mobile,        'Payne  v.  Webster,  19  111.  103. 
3  Ala.  689.    To  the  same  effect,  see        <  Eltter  v.  HamUton,  4  Tex.  325 ; 
Clark  V.  Barrett,  19  Mo.  39 ;  Ross  v.    Ennis  v.  Crump,  6  Tex.  85 ;  Lewis  v. 
Jones,  33    Wall   576 ;    Devinney  v.    Eiggs,  9  Tex.  164. 
Lay,  19  Mo.  646.  » Beach  v.  Boynton,  36  Vt.  725. 

=  Harvey  v.  Bacon,  9  Yerg.  (Tenn.) 
308. 
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§  605.  What  notice  to  sue  is  sufficient. —  A  statute  which 
has  been  very  generally  enacted  places  it  in  the  power  of  the 
surety,  by  a  notice  in  writing,  to  require  the  creditor  to  put 
the  claim  in  suit.  It  is  well  settled  that  the  notice  in  such 
case  must,  in  order  to  avail  the  surety,  be  a  positive  demand 
to  bring  suit.  Thus,  a  statute  provided  that  a  surety  might, 
by  notice  in  writing,  "  require  the  creditor  to  bring  suit."  A 
surety  wrote  to  the  creditor :  "  I  am  desirous  that  you  should 
bring  suit  on  M.'s  note,  on  which  I  am  surety,  and  would 
prefer  that  you  enter  suit  in  this  county  early  in  August,  so 
that  the  principal  would  not  have  the  same  time  to  dodge," 
Held,  the  notice  was  not  sufficient.  There  was  no  demand  or 
requisition,  but  a  mere  expression  of  the  surety's  desire  that 
a  suit  should  be  brought.'  The  mere  request  by  the  surety 
that  the  creditor  will  put  the  debt  in  a  train  of  collection  is 
not  sufficient.^  A  notice  as  follows:  "Sir,  you  are  hereby 
notified  that  I  will  uot  stand  good  as  security  any  longer  on 
the  note  you  hold  against  Wm.  Upton,  and  myself  as  security," 
is  not  a  sufficiently  explicit  requisition  to  sue.'  A  statute  pro- 
vided that  a  surety  might  "  require  by  notice  in  writing  of  the 
creditor,  forthwith  to  put  the  bond,  etc.,  in  suit."  A  surety 
gave  the  creditor  a  notice  as  follows :  "  I  wish  you  to  collect 
the  debt  oif  of  Poison,  wherein  I  am  security."  Seld,  this 
was  not  a  sufficient  requisition  to  sue.^  Where,  under  a  simi- 
lar statute,  a  surety  sent  a  creditor  by  telegraph  the  following 
notice :  "  Express  Rowland  &  Co.'s  note  to  Esquire  Bennett 
for  collection  to-day.  Don't  fail,"  held,  the  notice  was  not 
sufficient,  as  it  did  not  require  the  creditor  to  institute  a  suit 
at  all,  but  merely  requested  that  the  note  be  sent  to  Bennett 
for  collection.^  A  statute  provided  that  a  surety  might  request 
the  creditor  to  bring  suit  "  on  the  contract,"  or  allow  him  to 
do  so.  A  surety  notified  the  creditor  to  sue  the  principal. 
Held,  this  was  not  sufficient,  as  it  should  have  required  the 
creditor  to  sue  on  the  contract,  and  the  surety  as  well  as  the 

'Savage's  Adm'r  v.  Carleton,    33  * Parrish  w  Gray,  1  Hirmph.  (Tenn.) 

Ala.  443 ;  Bethune  v.  Dozier,  10  Ga.  88. 

285.    See,  also,   Fensler  v.  Prather,  5  Kaufman  v.  "Wilson,  29  Ind.  504. 

43  Ind.  119.  For  other  instances  in  which  the  no- 

2  Bates  ».  State  Bank,  7  Ark.  (2  Eng.)  tice  to  sue  was  held  insufficient,  see 
^^*-  Rice  u  Simpsori,  9  Heisk.  (Tenn.)  80'9 ; 

3  Lockridge  v.  Upton,  24  Mo.  184.  Baker  v.  Kellogg,  29  Ohio  St.  663. 
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principal.'  A  notice  by  the  surety  to  the  creditor,  as  follows : 
"  "Will  no  longer  stand  security  for  the  principal  debtor,  unless 
suit  is  commenced,  and  prosecuted  according  to  law,"  has 
been  held  sufficient,  although  the  note  is  not  described  nor 
referred  to,  the  creditor  not  showing  that  he  was  actually 
misled.  Technical  accuracy  is  not  required.  It  is  sufficient 
if  the  notice  is  positive,  and  the  creditor  is  not  misled.^  A 
statute  provided  that  a  surety  might,  by  notice,  require  the 
creditor  to  sue  or  to  permit  the  surety  to  commence  suit  in 
the  creditor's  name.  A  surety  wrote  to  the  creditor  inform- 
ing him  that  "  he  wished  him  to  see  to  collecting  the  note  in 
suit,"  as  he  did  not  wish  to  be  surety  any  longer.  Held,  the 
notice  was  insufficient.  The  court  said:  "The  surety  must 
give  such  notice  as  the  statute  designates  before  he  can  claim 
to  be  discharged  —  that  is,  he  must  notify  the  creditor  to  sue, 
or  permit  him  to  do  so."  ^  A  statute  provided  that  if  sureties 
notified  the  creditor  to  proceed  to  collect  his  debt,  and  he  did 
not  proceed  for  three  months,  the  sureties  should  be  dis- 
charged. A  surety  notified  the  creditor  to  proceed,  but  did 
not  state  in  the  notice  that  he  intended  to  avail  himself  of  the 
benefit  of  the  act  if  suit  was  not  brought.  Held.,  it  was  not 
necessarj^  for  the  notice  to  state  that  the  surety  intended  to 
avail  himself  of  the  benefit  of  the  statute.''  The  notice  to  sue, 
to  be  available  to  the  surety,  must  be  given  after  and  not  be- 
fore the  action  accrues.' 


1  Harriman  v.  Egbert,  36  Iowa,  270.  v.  Franklin,  71  Ind.  573.  Notice  on 
On  the  same  subject,  see  Christy's  a  postal-card  held  sufB.cient.  Vancil 
Adm'r  v.  Home,  34  Mo.  243 ;  Moore  v.  Hagler,  37  Kan.  407. 

V.  Peterson,  64  Iowa,  433.  3  jjin  ^_  Sherman,  15  Iowa,  365,  per 

2  Eouton's  Adm'r  v.  Lucy,  17  Mo.  Baldwin,  C.  J.  See,  also,  on  this  sub- 
399.  So  a  notice  by  a  surety  "  to  ject,  Shehan  v.  Hampton,  8  Ala.  942. 
commence  an  action  on  the  note  ^  Denson  v.  Miller,  33  Ga.  275.  See, 
forthwith  and  proceed  to  collect  it "  also,  on  this  subject,  Stevens  v. 
was  held  a  substantial  compliance  Campbell,  6  Iowa  (Clarke),  538.  As 
with  the  statute.  Meriden  Silver  to  when  a  surety  may  by  virtue  of  a 
Plate  Co.  V.  Flory,  44  Ohio  St.  430.  special  statute  have  the  principal, 
And  a  notice  by  a  surety  to  the  who  is  about  to  leave  the  state,  ar- 
holder  of  a  note,  "  to  proceed  at  once  rested,  see  Euddell  v.  Childress,  31 
to  collect  the  note,''  held  a  sufficient  Ark.  511. 

compliance  with  the  statute  requir-  ^  Scales  v.  Cox,  106  Ind.  361.    And 

ing  notice  "  forthwith  to  institute  an  to  similar  effect,  see  Imming  v.  Fied- 

action  upon  the  contract."    Franklin  ler,  8  Bradw.  (111.  App.)  356. 
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§  606.  To  whom  notice  to  sue  must  Ibe  given. —  The  stat- 
ute usually  provides  that  the  notice  to  sue  shall  be  given  to 
the  creditor.  With  reference  to  this  it  has  been  held  that  the 
creditor  to  whom  the  notice  should  be  given  is  the  party  hav- 
ing the  legal  title  and  the  right  to  institute  a  suit.'  It  has  also 
been  held  that  the  proper  person  to  notify  was  the  holder  and 
equitable  owner  of  the  note  on  which  the  surety  was  liable, 
although  the  legal  title  was  in  another.-  Where  a  bank  was 
the  creditor,  a  notice  to  its  cashier  has  been  held  suflBcient.' 
Where  there  are  several  obligors  named  in  the  instrument,  it 
has  been  held  that  the  notice  must  be  served  on  all  of  them.* 
Where  a  bank  was  the  creditor,  it  was  held  that  the  service  of 
a  notice  to  sue  on  the  clerk  of  the  trustees  of  the  bank  was 
sufficient.'  It  has  also  been  held  that  the  service  of  such  a 
notice  on  the  attorney-at-law  of  the  creditor  who  has  the  note 
on  which  the  surety  is  liable  in  his  hands  for  collection  is  not 
sufficient.*  It  has  been  held  that  the  surety,  in  order  to  avail 
himself  of  such  a  notice,  must  show  that  the  notice  was  given 
to  the  person  who  at  the  time  was  the  legal  holder  of  the  in- 
strument on  which  the  surety  was  liable.  The  burden  of  proof 
is  on  the  surety  to  establish  that  fact."  Where  the  creditor  is 
a  corporation  the  request  must  be  made  to  some  officer  or 
agent  authorized  to  act.'  Where  a  woman  who  was  surety 
afterwards  married,  a  notice  by  her  husband  given  to  the  cred- 
itor to  sue  was  held  sufficient.' 


1  GUlilan  v.  Ludington,  6  W.  Va.  '  England  v.  McKumey,  4  Sneed 
138.  (Tenn.),  75 ;  Boyd  v.  Titzer,  6  Cold. 

2  Overturf  v.  Martin,  3  Ind.  (3  Car-  (Tenn.)  568.  Pi-oof  must  be  made, 
ter),  507.  also,  that  the  notice  was  in  writing. 

3  The  Bank  iJ.Mumford,  6  Ga.  44.  Bartlett  v.  Cunningham,  85  111.  23. 

<  Kelly  u  Matthews,  5  Ark.  (Pike),  s  Mutual  Life  Ins.  Co.  v.  Davies,  13 

233.  J.  &  S.  (N.  Y.  Super.  Ct)  173.   In  this 

5  Adams  v.  Eoane,  7  Ark.  (2  Eng.)  case  it  was  held  that  aa  assistant  to 
360.  the  solicitor  of  the  law  department  of 

6  Cummins  v.  Garretson,  15  Ark.  an  insurance  company  was  not  such 
133.  To  similar  efEect,  see  Driskill  v.  an  ofiBcer  to  whom  notice  should  be 
Board  of  Comm'rs,  53  Ind.  533.  And  given  to  foreclose  a  mortgage,  when 
see  Coykendall  v.  Constable,  48  Hun  the  president  and  finance  committee 
(N.  Y.),  360,  where  it  was  held  that  had  jm-isdiction  over  such  a  matter, 
notice  by  smreties  to  the  attorney  of  »  Medley  v.  Tandy,  So  Ky.  566. 

the  creditor  to  proceed  against  the 
principal  was  insuflicient 
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§  607.  Against  whom  suit  should  he  hrought  when  notice 
is  given. —  It  sometimes  becomes  a  question  as  to  the  persons 
against  whom  suit  should  be  brought  when  a  statutory  notice 
to  sue  is  given.  "Where  a  statute  provided  that  a  surety  might 
notify  the  creditor  to  sue  all  the  parties  liable  on  any  obliga- 
tion, and  if  suit  was  not  instituted  the  surety  should  be  dis- 
charged, it  was  held  that  it  was  not  necessary  for  the  creditor, 
in  order  to  prevent  the  discharge  of  the  notifying  surety,  to 
sue  such  surety.  It  was  sufficient  if  all  the  other  parties  were 
sued,  the  intention  being  to  prevent  loss  from  negligence  in 
suing  the  principal  and  co-sureties.'  "Where  the  statute  pro- 
vided that  the  surety  might  require  the  creditor  "  forthwith 
to  put  the  bond,  bill  or  note  in  suit,"  it  was  held  that  the  cred- 
itor was  not  obliged  to  sue  the  principal  first,  but  might  sue 
the  surety  and  the  principal  together,  or  the  surety  alone,  if 
the  circumstances  warranted  a  suit  against  him  alone.  The 
surety  might,  by  statute,  if  sued  alone,  bring  the  principal  in 
by  notice  and  have  judgment  entered  against  him  at  the  same 
time  as  against  the  suretj^^  Eut  where  the  statute  provided 
that  the  surety  might  "give  the  holder  of  the  obligation  no- 
tice in  writing  forthwith  to  put  the  obligation  in  suit,"  and  the 
creditor,  upon  notice  given  him,  sued  the  surety  alone  who 
gave  the  notice,  and  did  not  sue  the  principal,  it  was  held  the 
surety  was  discharged.  It  did  not  appear  that  the  surety  had 
a  right  to  bring  the  principal  in  by  notice  as  in  the  last  case. 
The  court  said  the  object  of  the  law  was  to  relieve  the  surety, 
and  to  hold  the  surety  bound  under  the  above  circumstances 
would  be  a  mockery.^  A  statute  provided  that  a  creditor 
should,  within  a  stated  time  after  notice  from  a  surety,  sue  the 
principal  and  surety.  Such  a  notice  having  been  given,  the 
creditor  sued  the  surety,  who  lived  in  the  same  county  he  did, 
but  failed  to  sue  the  principal,  who  lived  in  another  county. 
Seld,  he  was  not  obliged  to  go  out  of  the  county  to  sue  the 
principal  and  the  surety  was  not  discharged.*  Under  similar 
statutes  it  has  been  held  that  the  creditor  is  not  obliged  upon 
notice  to  prosecute  the  principal  who  lives  out  of  the  state.* 

1  Perry  v.  Barrett,  18  Mo.  140.  ^  Hughes  v.  Gordon,  7  Mo.  297. 

2  Scott  V.  Bradford,  5  Port.  (Ala.)  »  PhiUips  v.  Riley,  27  Mo.  386 ;  Rowe 
443.  V.  Buohtel,  13  Ind.   381 ;  Conklin  u 

3  Starling  u  Buttles,  2  Ohio,  303.  Conklin,  54  Ind.  389. 
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§  608.  As  to  the  diligence  to  be  used  in  prosecuting  suit 
when  notice  is  given.—  The  statute  usually  prescribes  the 
time  within  which  the  suit  shall  be  brought,  and  when  such 
time  is  definite  the  terms  of  the  law  prevail.  Where  the  stat- 
ute provided  that  suit  should  be  instituted  within  a  reasonable 
time  after  notice,  a  delay  of  fourteen  months  in  that  regard 
was  held  to  be  unreasonable.'  So  where  the  statutory  notice 
was  given  July  27th,  and  the  creditor  commenced  suit  July 
30th,  in  a  court  the  term  of  which  commenced  October  18th, 
when  he  might  have  sued  in  another  court,  the  term  of  which 
commenced  August  9th,  it  was  held  the  suit  should  have  been 
commenced  in  the  court  where  it  could  be  first  reached,  and 
the  surety  was  prima  facie  discharged.^  Where  the  creditor 
brought  suit  against  the  principal,  pursuant  to  a  notice  from 
the  surety,  but  did  not  prosecute  it  with  due  diligence,  it  was 
held  the  surety  was  discharged.  The  court  said  that  it  was 
just  as  necessary  that  the  suit  should  be  duly  prosecuted  as 
that  it  should  be  instituted.'  Where  a  statute  required  the 
creditor  upon  notice  to  use  due  diligence  in  prosecuting  suit 
"  to  judgment  and  execution,"  and  judgment  was  obtained, 
but  the  clerk  (without  laches  on  the  part  of  the  creditor)  re- 
fused to  issue  execution,  on  the  ground  that  the  stay  law  for- 
bade it,  and  the  court  below  sustained  him  in  that  view,  it 
was  held  that  whether  the  decision  of  the  court  was  right  or 
wrong  no  laches  could  be  imputed  to  the  creditor.*  A  statute 
provided  that  a  surety  might,  by  notice  to  the  creditor,  com- 
pel a  suit  within  three  months  or  be  discharged  from  the  debt. 
A  creditor,  without  any  such  notification,  brought  suit  against 
a  principal  and  surety.     The  principal  pleaded  to  the  suit,  but 

1  Root  V.  Dill,  38  Ind.  169.  In  Miller  ceed  to  collect  it,"  on  October  17, 
V.  Gray,  31  111.  App.  453,  it  was  held  1878,  and  he  commenced  suit  January 
that  a  delay  of  thirty-six  days  in  com-  25,  1879,  held,  suit  was  commenced 
menoing  suit  after  receiving  notice  within  an  imreasonable  time  after 
from  the  surety  was  an  unreasonable  notice.  Meriden  Silver  Plate  Co.  v. 
time  and  discharged  the  surety.     See,  Flory,  44  Ohio  St.  430. 

on  this  subject,  under  Indiana  statute,        speters  v.  Linenschmidt,   58  Mo. 
McCoy  V.  Lockwood,  71  Ind.  319.  464    And  see,  to  like  effect,  Lisk  v. 

2  Craft  V.  Dodd,  15  Ind.  380.   Where    Rosenberger,  82  Mo.  46. 

a  notice  was  received  by  the  creditor        *  Harrison's  Ex'rs  v.  Price's  Ex'rs, 
from  a  surety  "  to  commence  an  ac-    25  Gratt  (Va.)  553. 
tion  on  the  note  forthwith  and  pro- 
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the  surety  did  not,  and  the  creditor,  without  notice  to  the 
surety,  dismissed  the  suit  as  to  the  principal  and  took  judg- 
ment against  the  surety.  Ileld,  the  surety  was  discharged  by 
the  dismissal  of  the  suit  against  the  principal.  The  court  said 
that  if  the  creditor  had  been  required  to  bring  the  suit  under 
the  statute,  and  had  dismissed  it  and  allowed  three  months  to 
pass,  the  surety  would  have  been  discharged.  Here  he  had 
voluntarily  done  what  he  could  have  been  required  to  do,  and 
he  must  not  undo  it.  "  The  true  reason  of  our  holding  is  that 
the  creditor  cannot,  by  voluntarily  bringing  suit,  thus  discharge 
the  surety  from  the  necessity  of  giving  the  notice,  put  him  at 
ease  and  off  his  guard,  and  then  after  the  lapse  of  a  consider- 
able time,  it  may  be  after  protracted  litigation,  suddenly,  of 
his  own  motion,  and  without  notice  to  the  surety,  dismiss  the 
action  as  to  the  principal,  and  claim  the  payment  of  the  debt 
from  the  surety."  ' 

§  609.  Waber  of  the  written  notice  to  sue. —  The  giving 
of  the  written  notice  to  sue,  provided  for  by  statute,  and 
the  execution  of  its  requirements  after  it  is  given,  may 
be  waived  by  parol.  Where  a  surety  orally  notified  the  cred- 
itor to  sue  and  the  creditor  promised  to  do  so,  it  was  held 
that  this  was  a  waiver  of  the  writing.  The  court  said  the 
statute  "  conferred  an  individual  right  upon  the  creditor  for 
his  own  benefit,  the  form  of  which  he  was  entirely  competent 
to  waive,  since  it  violated  no  positive  statute  nor  rule  of  public 
policy."  ^  A  surety  gave  the  creditor  oral  notice  to  sue,  and 
at  the  same  time  offered  to  give  him  a  written  notice.  The 
creditor  replied :  "  I  do  not  require  a  written  notice.  I  waive 
a  written  notice.  A  verbal  notice  is  all  that  is  necessary." 
Seld,  this  was  a  waiver  of  the  writing,  and  if  the  suit  was  not 
brought  within  the  prescribed  period,  the  surety  was  dis- 
charged.''' "Where  the  surety  gave  the  creditor  the  written 
statutory  notice  to  sue,  but  at  the  same  time  orally  requested 
the  creditor  to  see  the  principal,  and  try  to  get  the  money 

1  McCarter  v.  Turner,  49  Ga.  309,  7  Bush  (Ky.),  138,  it  was  admitted 
per  Trippe,  J.  that  the  writing  might  be  waived, 

2  Taylor  u  Davis,  38  Miss.  493,  per  but  held  that  such  circumstances  as 
Handy,  J. ;  Smith  v.  Clopton,  48  Miss,  the  above  did  not  amount  to  a  waiver. 
66.  But  see,  contra,  Chrisman  v.  Tut-  '  Hamblin  v.  McCallister,  4  Bush 
tie,  59  Ind.  155.    In  English  v.  Bourn,  (Ky.),  418. 
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from  him  before  suing,  and  also,  after  the  statutory  period  for 
bringing  the  suit  had  elapsed,  gave  the  creditor  notice  in  writ- 
ing not  to  sue,  it  was  held  that  these  acts  of  the  surety  were 
a  waiver  of  his  notice  to  sue.^  If,  after  a  surety  gives  the 
statutory  notice  to  sue,  he  goes  to  the  creditor  and  withdraws 
the  notice,  and  notifies  him  not  to  sue  as  required  by  the 
notice,  this  is  a  waiver  of  his  rights  under  the  notice.^  If  a 
surety  gives  the  creditor  the  statutory  notice  to  sue,  and  before 
the  expiration  of  the  perio^  in  which  suit  should  be  brought 
he  asks  the  creditor  to  indulge  the  principal,  this  is  a  waiver 
of  the  notice ;  but  it  is  otherwise  if  he  does  not  request  such 
indulgence  until  after  the  expiration  of  the  time  in  which  suit 
should  be  brought.'  If,  after  a  surety  has  notified  the  creditor 
to  bring  suit,  he  subsequently  consents  to  the  dismissal  of  the 
suit  brought  pursuant  to  such  notice,  he  will  remain  bound 
without  any  new  promise.  The  fact  that  the  creditor,  on  the 
trial  of  a  case  against  a  surety,  does  not  object  to  oral  evidence 
of  a  notice  to  sue,  does  not  amount  to  a  waiver  of  his  right  to 
insist  that  such  notice  must  be  in  writing  in  order  to  bind  him.* 
§  610.  How  fact  that  surety  is  indenmiiied  affects  his 
right  to  require  creditor  to  sue. —  Where  the  principal,  in 
order  to  indemnify  his  sureties,  mortgages  to  them  property 
sufficient  for  that  purpose,  it  has  been  held  that  such  sureties 
cannot  avail  themselves  of  the  statute  authorizing  sureties  to 
require  the  creditor  to  bring  suit.  The  court  said  the  surety 
is  "  allowed  to  interpose  and  hasten  the  collection  of  the  debt 
only  upon  the  ground  that  delay  is  hazardous  to  his  rights. 
Although  bound  for  its  payment,  it  is  not  properly  his  debt, 
and  where  the  principal  debtor  places  money  or  conveys  prop- 
erty of  ample  value  to  satisfy  and  pay  the  debt,  there  remains 
no  equitable  ground  upon  which  a  claim  to  hasten  the  collec- 
tion rests." "  Evidence  that  a  surety  was  indemnified  by  his 
principal  has  been  held  competent  on  the  issue  whether  or 
not  the  surety  had  required  the  creditor  to  proceed  against 
the  principal,  as  allowed  by  statute.^ 

1  Simpson  v.  Blunt,  43  Mo.  543.  ••  Davis  v.  Payne,  45  Iowa,  194. 

2Gillilan  u  Ludington,  6  W.  Va.  s  Wilson  v.  Tebbetts.  39  Ark.  579, 

ISa  per  Walker,  J. 

3  Bailey  v.  New,  29  Ga.  314.  6  BaUey  v.  New,  39  Ga.  314. 
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§  611.  How  death  of  principal  affects  right  of  surety 
under  statute. —  A  statute  provided  that  "  no  person  shall  be 
sued  as  indorser  or  security  unless  suit  has  been  first  or 
simultaneously  commenced  against  the  principal,  provided  tho 
principal  is  within  the  jurisdiction  of  the  courts  of  the  repub- 
lic." The  principal  was  dead,  and  suit  was  commenced  against 
the  surety  without  any  suit  being  first  commenced  against  the 
principal  or  his  estate.  Held,  the  surety  was  properly  sued. 
The  principal  was  not  within  the  jurisdiction  of  the  courts  of 
the  republic'  Another  statute  provided  that  a  surety  might, 
by  writing,  require  "  the  person  having  such  right  of  action 
forthwith  to  commence  suit  against  the  principal  debtor  and 
other  parties  liable."  Held,  a  surety  could  not,  after  the  death 
of  the  principal,  exonerate  himself  by  notifying  the  creditor 
to  present  his  claim  against  the  estate  of  the  principal.  The 
case  was  not  within  the  meaning  of  the  statute.'^ 

§  612.  Solvency  of  principal  makes  no  difference  with 
reference  to  notice  to  sue  —  Statute  must  he  literally  com- 
plied with. —  Where  the  creditor  fails  to  sue  in  pursuance 
of  the  statutory  notice,  it  has  been  held  that  the  fact  that  the 
principal  was  and  remained  solvent  would  not  prevent  the  dis- 
charge of  the  surety.  The  court  said :  "  The  statute  is  impera- 
tive. It  leaves  no  discretion  with  the  creditor.  "Whether  the 
principal  debtor  be  insolvent  or  not,  it  is  the  privilege  of  the 
surety  to  require  suit  to  be  brought  and  diligently  prosecuted 
to  final  judgment,  that  the  ability  of  the  principal  to  pay  may 
be  tested."  '  A  statute  provided  that  a  surety  might  notify 
the  creditor  in  writing  to  proceed,  and  if  he  did  not  the  surety 
should  be  discharged,  provided  he  proved  by  two  witnesses,  in 
open  court,  the  delivery  of  the  notice.  Held,  that  proof  by 
one  witness  that  the  creditor  admitted  he  had  been  notified 
was  not  sufficient.  The  statute  must  be  literally  obeyed  to 
entitle  the  surety  to  its  benefit.'' 

1  Scott  V.  Dewees,  3  Tex.  153 ;  En-  3  Reid  v.  Cox,  5  Blackf.  (Ind.)  312, 
nis  V.  Crump,  6  Tex.  85.  To  similar  per  Sullivan,  J. ;  Overturf  v.  Martin, 
efleot,  see  Boggs  v.  The  State,  46  Tex.  3  Ind.  (3  Carter),  507 ;  Meriden  Silver 
10.  Plate  Co.  V.  Flory,  44  Ohio  St  430. 

2  Hickman  v.  HoUingsworth,  17  *  Miller  v.  Childress,  2  Humph. 
Mo.  475.  (Tenn.)  330. 
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§  613.  How  discharge  of  one  surety  by  statutory  notice  to 
sue  affects  other  sureties.— Where  a  portion  of  several  sure- 
ties are  discharged  by  the  failure  of  the  creditor  to  sue,  in  pur- 
suance of  the  statutory  notice  given  by  him  to  them,  it  has 
been  held  that  all  the  sureties  are  thereby  wholly  discharged.' 
It  has  also  been  held  in  such  case  that  the  surety  who  gave  no 
notice  was  only  exonerated  to  the  extent  that  the  surety  who 
was  discharged  would  have  been  liable  to  contribute.^  But 
where  the  statute  proyidedJ;hat  "  the  surety  who  shall  have 
given  such  notice  shall  be  discharged  from  liability,"  it  was 
held  that  his  discharge  did  not  affect  the  liability  of  the  surety 
who  gave  no  notice.'  Where  a  statute  provided  that  "  where 
any  person  or  persons"  were  sureties,  and  apprehended  the 
insolvency  of  the  principal,  it  should  be  lawful  "for  such  secu- 
rity or  securities  to  give  notice,"  etc.,  it  was  held  that  all  the 
sureties,  or  any  less  number,  might  avail  themselves  of  the 
statute.*  If  one  surety  is  discharged  by  reason  of  having  given 
the  creditor  the  statutory  notice  to  sue,  and  another  surety 
afterwards  pays  the  debt,  he  cannot  recover  contribution  from 
the  surety  who  is  discharged  as  aforesaid.' 

§  614.  Miscellaneous  cases  as  to  statutory  notice  by  surety 
to  creditor  requiring  him  to  sue. —  Where  a  surety,  in  the 
manner  prescribed  by  statute,  notified  the  creditor  to  sue 
the  principal,  it  was  held  that  the  disturbed  condition  of  the 
country  was  no  excuse  for  not  commencing  the  suit  within 
the  statutory  period.*  A  stockholder  of  a  bank,  who  is  a 
surety,  may  give  the  bank,  which  is  the  creditor,  the  statutory 
notice  to  sue.''  It  has  been  held  that  the  surety  on  a  bond 
given  to  a  county  for  the  use  and  benefit  of  the  fund  arising 
from  the  sale  of  swamp  lands  in  the  county  cannot  exonerate 
himself  from  liability  by  notifying  the  county  to  sue  on  the 

1  Jones  V.  Whitehead,  4  Ga,  397;  ^Wright's  Adm'r  v.  Stockton,  5 
Wright's  Adm'r  v.  Stockton,  5  Leigh    Leigh  (Va.),  153. 

(Va.),  153.  6  Letcher's    Adm'r    v.    Yantis,    3 

2  Routon's  Adm'r  v.  Lucy,  17  Mo.  Dana  (Ky.),  160.  See,  also,  on  this 
399.  subject,  Peny  v.  Barret,  18  Mo.  140. 

3  Ramey  v.  Purvis,   38   Miss.   499.  e  Cockrill  v.  Dye,  33  Mo.  365. 

To  similar  effect,  see  Wilson  v.  Tab-        ^  Fii-st  Nat.  Bank  v.  Smith,  35  Iowa, 
betts,  29  Ark.  579.  210.    See,  also.  The  German-Ameri- 

can Bank  v.  Denmire,  58  Iowa,  137. 
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bondJ  A  statute  provided  that,  where  a  surety  apprehended 
his  principal  was  about  to  become  insolvent,  he  might  notify 
the  creditor  to  sue.  Held,  his  apprehension  of  the  fact  could 
not  be  put  in  issue.^  It  has  been  held  that  the  creditor  who 
is  notified  to  sue  is  only  bound  to  prosecute  his  claim  to  judg- 
ment and  execution  at  law,  and  is  not  bound  to  exhaust  all 
equitable  remedies  against  the  principal.^  "Where  a  creditor 
is  obliged  by  statute  to  levy  on  the  property  of  the  principal 
first,  and  does  so,  and  the  principal  gives  a  forthcoming  bond 
for  the  property,  but  does  not  afterwards  surrender  such  prop- 
erty, it  has  been  held  that  the  creditor  is  not  obliged  to  sue 
the  forthcoming  bond  before  coming  on  the  surety.*  A  stat- 
ute provided  that  a  surety  might,  by  notice,  require  the  cred- 
itor to  sue,  or  allow  him  to  do  so,  and  if  the  creditor  failed  to 
do  either  for  ten  days  the  surety  would  be  discharged.  Such 
a  notice  having  been  given,  and  nothing  having  been  done  for 
ten  days,  it  was  held  the  surety  was  discharged.  It  was  the 
creditor's  duty  to  act  himself,  or  notify  the  surety  that  he 
could  act,  within  the  ten  days.''  It  has  been  held  that,  after 
a  Judgment  against  sureties,  they  cannot  require  the  creditor 
to  sue  the  principal,  who  has  not  yet  been  sued.'' 

§  615.  Constitutionality  of  statutes  providing  summary 
remedies  in  case  of  sureties. —  The  constitutionality  of  stat- 
utes which  provide  summary  remedies  against  and  on  behalf 
of  sureties  has  been  questioned,  but  they  have  generally  been 
held  to  be  constitutional.  Thus,  statutes  which  provide  that, 
when  a  judgment  which  has  been  appealed  from  is  aflfirmed, 
judgment  shall  at  the  same  time  be  entered  against  the  surety 
in  the  appeal  bond,'  which  authorizes  the  issuing  of  a  fee  bill 
against  a  person  who  becomes  security  for  costs  in  a  cause,^ 
and  which  authorizes  the  issuing  of  an  execution  against  the 

1  Jasper  Co.  v.  Sliants,  61  Mo.  333.  eirwin  v.  Helgenberg,  31  Ind.  106. 
To  similar  effect,  see  Johnson  County  '  Davidson  u  Farrell,  8  Minn.  258. 
V.  Gilkeson,  70  Mo.  645.  affirmed  in  Libby  v.  Husby,  38  Minn, 

2  First  Nat.  Bank  v.  Smith,  25  Iowa,  iO ;  Chappee  v.  Thomas,  5  Mich.  53. 
210.  ^  Whitehurst  v.  Coleen,  53  111.  247. 

3  Harrison's  Ex'rs  v.  Price's  Ex'rs,  But  see  Earle  v.  Cureton,  13  S.  C.  19, 
25  Gratt.  (Va.)  553.  where  it  was  held  that  a  judgment 

*  Brown  v.  Brown,  17  Ind.  475.  for  costs  against  a  surety  without 

6  First  National  Bank  v.  Smith,  35  any  proceedings  to  charge  was  void. 
Iowa,  310. 
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surety  of  a  garnishee  at  the  same  time  it  is  issued  on  a  judg- 
ment against  the  garnishee/  have  all  been  held  to  be  constitu- 
tional. The  surety  is  in  such  case  no  more  deprived  of  the 
right  of  trial  by  jury  than  if  he  had  signed  a  power  of  attor- 
ney to  confess  judgment.  He  knows  the  law  when  he  signs 
the  obligation,  and  must  be  presumed  to  consent  to  whatever 
lawfully  follows.  The  terms  of  the  law  are  as  much  a  part  of 
his  obligation  as  if  they  had  been  written  in  it.  A  statute  au- 
thorizing summary  process  ^against  delinquent  tax  collectors 
and  their  sureties  is  not  an  infringement  of  the  fourth  and 
fifth  amendments  of  the  constitution  of  the  United  States,  nor 
is  it  a  violation  of  the  state  constitution  prohibiting  unreason- 
able searches  and  seizures  of  property  without  due  process  of 
law.^  A  statute  providing  that  a  surety  who  has  paid  the  debt 
may  by  motion  recover  a  judgment  for  indemnity  against  his 
principal  is  constitutional.'  A  statute  permitting  judgment 
on  motion  against  sureties  on  appeal  bonds,  after  affirmance  of 
the  judgment,  held  constitutional.*  A  statute  authorizing  a 
court  of  chancery  to  give  a  remedy  by  scire  facias  against  the 
sureties  on  a  receiver's  bond,  held  constitutional.' 

§  616.  Construction  of  statutes  affording  summary  rem- 
edies in  cases  of  sureties. —  It  is  well  settled  that  statutes 
authorizing  summary  remedies  by  or  against  sureties  must  be 
strictly  construed,  and  will  not  be  extended  by  implication." 
A  statute  authorizing  a  summary  judgment  against  one  becom- 
ing security  for  costs  does  not  authorize  such  a  judgment  on  an 
appeal  bond  providing  for  the  payment  of  the  judgment  and 
costs.'  A  statute  provided  that  in  certain  cases  judgment 
might  be  rendered  on  motion  against  principal  and  sureties. 

1  Loh  V.  Judge  of  Wayne  Circuit,  must,  to  be  valid,  substantially  con- 
26  Mich.  186.  form  to  the  statute.     Haile  v.  Oliver, 

2  Weiner  v.  Bunbury,  30  Mich.  301.  53  Tex.  443. 

3  McCord  V.  Johnson,  4  Bibb  (Ky.),  7  Willard  v.  Fralick,  31  Mich.  431. 
531.  On  appeal  from,  probate  proceedings 

<  Ladd  V.  Parnell,  57  Cal.  333.  the  sureties  on  the  appeal  bond  can- 

6  Bank  v.  Duncan,  53  Miss.  740.  not,  it  is  held,  be  included  in  the  judg- 

6  Garratt  v.  Eliff,  4  Humph.  (Tenn.)  ment     Bondie  v.  Bourassa,  46  Mich. 

338 ;    Frost   v.    Eucker,    4   Humph.  331 ;  Booth  v.  Radford,  57  Mich.  357. 

(Tenn.)  57 ;  Dibrell  v.  Dandridge,  51  So   judgment    cannot    be    rendered 

Miss.  55.    And  a  statutory  bond  on  against  a  surety  upon  appeal  from  a 

which     judgment     may    be    taken  decision  of  commissioners  on  claims, 

against  the  sureties  without  notice  Reed  v.  Northrup,  50  Mich.  443. 
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In  a  case  otherwise  witliin  the  statute  the  principal  was  dead. 
Held,  no  such  judgment  could  be  rendered  against  the  sureties 
alone.^  It  has  also  been  held  that  such  a  judgment  cannot  be 
rendered  against  a  principal  and  part  of  his  sureties,  unless 
the  omitted  surety  is  dead  and  has  no  administrator.  Judg- 
ment must  be  rendered  against  all  who  are  living,  or  none.^ 
Upon  a  motion  against  a  constable  and  his  sureties  on  account 
of  a  failure  to  pay  over  money  collected  by  him,  it  was  held 
that  a  notice  to  the  constable  of  the  intended  motion  was  suf- 
ficient to  authorize  a  judgment  against  him  and  his  sureties.' 
A  statute  provided  -that,  sureties  might,  by  motion,  recover 
judgment  against  their  principal  as  soon  as  judgment  was  re- 
covered against  them.  Under  this  statute  it  was  hesld  that 
sureties  might  recover  a  joint  judgment  against  their  princi- 
pal before  they  paid  the  judgment  against  them,  but  not  after- 
wards.* It  was  also  held  in  the  same  case  that  after  the  sureties 
had  been  sued  alone  they  might  confess  judgment,  and  imine- 
diately  recover  judgment  against  the  principal  by  motion. 
Under  a  similar  statute  it  has  been  held  that  one  of  several 
sureties,  against  whom  judgment  has  been  rendered,  cannot 
recover  judgment  by  motion  against  the  principal.  Such  a 
judgment  must  be  in  favor  of  all  or  none.' 

§  617.  Statute  of  limitations  —  Peculiar  cases. —  Where  a 
statute  provided  that  the  sureties  of  a  postmaster  should  be 
discharged  unless  suit  was  brought  within  two  years  after  his 
default,  it  was  held  that  suit  must  be  brought  within  two 
years  after  his  first  default,  in  order  to  charge  the  sureties  for 
anything.^  Where  the  limitation  as  to  suits  against  sureties 
was  seven  years,  it  was  held  that  a  signer  of  the  note,  who 
was  in  fact  a  surety,  might  avail  himself  of  the  statute,  al- 
though the  assignee  did  not  know  of  the  suretyship,  and  it  did 

1  Houston  V.  Dougherty,  4  Humph.  *  Newman  v.  Campbell,  Mar.  & 
(Tenn.)  505.  Yerg.  (Tenn.)  63. 

2  Gibson  v.  Martin,  7  Hmnpli.  s  Littler  v.  Horsey,  3  Ohio,  309.  As 
(Tenn.)  137 ;  Eice  v.  Kirkman,  3  to  what  such  a  judgment  in  favor  of 
Humph.  (Tenn.)  415.  See,  also,  on  the  surety  must  show,  see  Jones  v. 
this  subject.  Price  v.  Cloud,  6  Ala.  Read,  1  Humph.  (Tenn.)  335. 

248.  ^  United  States  v.  Marks'  Sureties, 

3  Baxter  v.  Marsh,  1  Yerg.  (Teun.)    3  Wall.  Jr.  358. 
460. 


878  STATUTES    EELATING   TO    SURETIES.  [§§  618,  619. 

not  appear  from  the  note.^  It  has  been  held  that  the  statute 
of  limitations  as  to  sureties  did  not  apply  to  a  mortgage  given 
by  one  person  for  the  debt  of  another,  but  only  applied  to  the 
personal  liability  of  the  surety.^ 

§  618.  Pleading  —  Evidence. —  A  statute  provided  that 
where  judgment  was  rendered  upon  any  instrument  of  writ- 
ing in  which  two  or  more  persons  were  jointly  or  severally 
bound,  and  it  appeared  by  parol  or  otherwise  that  one  was 
only  a  surety,  judgment  should  be  rendered  against  him  as 
s  uch,  and  his  pro  perty  should  not  be  taken  till  the  principal's  was 
exhausted.  Held,  that  no  pleadings  or  fornjalities  were  re- 
quired to  bring  the  question  of  suretyship  before  the  court.' 
It  has  been  held  that  the  discharge  of  the  surety  by  statutory 
notice  must  be  specially  pleaded.^  So  it  has  been  held  that  a 
plea  that  the  statutory  notice  was  given  should  allege  that  it 
was  in  writing.*  And  it  has  also  been  held  that  such  a  plea 
need  not  allege  that  the  notice  was  in  writing.*  "Where  the 
evidence  was  conflicting  as  to  whether  a  surety,  upon  the  ma- 
turity of  a  note,  notified  the  payee  to  sue  on  the  same,  held, 
the  appellate  court  would  not  interfere  with  the  verdict.'' 

§  619.  Statutes  regulating  competency  of  witnesses,  and 
prohibiting  persons  from  being  interested  in  certain  con- 
tracts —  Sureties  how  alfected  thereby Tinder  a  statute 

providing  that  no  person  interested  in  the  event  of  an  action 
or  proceeding  shall  be  examined  as  a  witness  against  a  legatee 
in  regard  to  any  personal  transaction  or  communication  be- 
tween such  witness  and  the  deceased  person  under  whom  the 
legatee  claims,  held,  that  a  surety  upon  the  bond  of  a  non- 
resident executor,  being  interested  in  the  event  of  the  account- 
ing of  his  principal,  w^s,  within  the  meaning  of  the  statute, 

1  Day  V.  Billingsby,  3  Bush  (Ky.),  State,  53  Miss.  651 ;  State  v.  Darby,  11 
157.  Mo.  App.  538. 

2  Hobs  m  V.  Hobson's  Ex'r,  8  Bnsh  » Kupf er  v.  Spinhorst,  1  Kan.  75 ; 
(Ky.),  665.  For  a  number  of  unim-  Rose  u  Madden,  1  Kan.  445 ;  Turner 
portant  cases  concerning  liability  of  v.  Miller,  28  Kan.  44 

sureties  under  miscellaneous  statutes,        *  Shehan  u  Hampton,  8  Ala,  943. 

see  Heppe  v.  Johnson,  73  CaL  265 ;        5  Headington  v.  Neff,  7  Ohio,  229 ; 

People  V.  Otto,  77  Cal.  45 ;  Wagner  u  Mendel  v.  Cairnes'  Adm'r,   84  Ind, 

Romero,  3  New  Mex.  131 ;  Kirkpat-  141. 

rick  V.  Gray,  43  Kan.  434 ;  Coleman        6  Coats  v.  Swindle,  55  Mo.  31. 

V.  Fuller,  105  N.  C.  328;  French  v.        '  Telford  u  Telford,  31  IlL  App.  4iq. 
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incompetent  to  testify  as  a  witness  of  the  executor  tp  a  per- 
sonal transaction  or  communication  between  him  and  the 
deceased.^  An  engineer  of  a  ditch  may,  it  is  held,  become 
surety  on  the  bond  of  a  contractor  for  tlie  construction  of 
such  proposed  ditch,  and  such  surety  does  not  thereby  become 
interested  in  the  contract,  within  the  meaning  of  the  statute 
prohibiting  any  person-  having  an  official  duty  to  perform 
about  said  ditch  from  being  directly  or  indirectly  interested 
in  its  construction.^ 

§  620.  How  liability  of  bail  affected  under  statute  where 
bond  is  valid  as  to  some  and  invalid  as  to  other  sureties. — 
Where  a  statute  provided  that  "  if  a  bail  bond  or  recognizance 
be  valid  and  binding  as  to  the  principal  and  one  or  more  of 
the  sureties,  they  shall  not  be  exonerated  from  liability  be- 
cause of  its  being  invalid  and  not  binding  as  to  another  or 
other  sureties,"  it  was  held  that  a  judgment  might  be  ren- 
dered in  favor  of  one  surety,  and  against  the  principal  and 
another  surety,  if  the  facts  so  warranted.'  So  where  one 
surety  had  not  been  served,  it  was  held  that  the  suit  should 
be  dismissed  as  to  him,  and  judgment  taken  against  those 
served.*  And  it  is  held,  also,  under  such  a  statute,  that  the 
suretyship  of  a  married  woman,  while  it  invalidates  the  bond 
as  to  her,  does  not  invalidate  it  as  against  the  principal  therein 
and  the  other  sureties.' 

§621.  Statute  governing  surrender  of  principal — Pri- 
ority of  recovery. — Where,  as  under  congressional  statute, 
there  is  prescribed  a  statutory  rule  of  evidence  whereby  the 
surrender  of  the  principal  by  the  sureties  is  to  be  made  known 
to  the  court,  and  under  it  parol  evidence  of  the  surrender  and 
discharge  is  made  inadmissible,  held,  that  the  surety  upon  sur- 
rendering his  principal  must  see  that  the  officer  taking  the 
surrender  and  granting  the  discharge  indorses  such  fact  on 
the  recognizance  or  a  certified  copy  thereof,  for  without  such 
entry  there  can  be  no  defense  to  a  soire  facias  upon  the  for- 
feiture of  the  recognizance."    The  congressional  statute  con- 

1  Miller  v.  Montgomery,  78  N.  Y.  « Ray  v.  State,  16  Tex.  App.  368. 
283 ;  Church  v.  Howard,  79  N.  Y.  415,  5  pickett  v.  State,  16  Tex.  App.  648. 
reversing  17  Hun  (N.  Y.),  5.  « United  States  v.  Stevens,  16  Fed. 

2  Muncey  v.  Joest,  74  Ind.  409.  Rep.  101. 

3  Ray  V.  State,  16  Tex.  App.  368. 
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ferring  on  sureties  on  bonds  to  the  United  States  who  have 
been  compelled  to  pay  the  obligation  the  priority  of  recovery 
enjoyed  by  the  United  States,  held  not  to  apply  to  recog- 
nizances in  criminal  cases  and  not  to  authorize  an  action  in 
the  name  of  the  United  States.^ 

§  622.  Liability  of  surety  when  statute  provides  that 
property  of  principal  be  first  levied  upon. —  When,  under 
statute,  the  property  of  the  principal  judgment  debtor  must 
be  first  levied  upon  and  sold  jjefore  that  of  his  surety  can  be 
levied  upon,  it  is  held  that  a  levy  on  the  surety's  property  may 
be  enjoined,  if  made  before  the  property  of  the  principal  has 
been  exhausted.^  The  insolvency  of  the  principal  is  held  no 
ground  for  levying  on  the  surety's  property  before  that  of  the 
principal.'  Such  a  statute  is  held  to  have  no  application,  how- 
ever, to  cases  where  the  principal's  property  is  in  the  control 
and  under  the  custody  of  the  court/ 

.  §  623.  Surety's  liability  on  bonds  of  liquor  dealers  under 
statutes  regulating  sale  of  intoxicants. —  Sureties  upon  the 
bond  of  a  licensed  vendor  of  liquors,  where  their  principal 
was  convicted  of  selling  the  same  on  Sunday,  were  held  not 
released  by  his  imprisonment  in  default  of  payment  of  a  fine, 
and  it  was  therefore  held  not  error  to  enter  judgment  against 
them  and  issue  execution  for  the  collection  of  the  fine.'  Under 
a  statute  peculiar  to  Nebraska  it  is  held  that  the  sureties  upon 
the  bond  of  a  retailer  of  intoxicants  are  liable  not  only  for 
damages  resulting  directly  from  the  acts  of  their  principal,  but 
also  for  all  damages  to  which  such  acts  contribute." 

1  United  States  v.  Ryder,  110  TJ.  S.  5  Brown  v.  Commonwealth,  114  Pa. 
7a9.  St  335.  ^  To  the  effect,  however,  that 

2  Johnson  v.  Harris,  69  Ind.  305.  when  the  condition  of  a  bond  is  in 
Holding  that  a  judgment  creditor  is  the  alternative,  the  surety  is  dis- 
not  bound  to  seize  burdened  prop-  charged  by  his  principal's  perf  orm- 
erty  of  the  principal  before  suing  the  ance  of  one  of  the  alternative 
sureties,  see  Folger  v.  Palmer,  35  La.  conditions,  see  Dumont  v.  United 
Ann.  814.  States,  98  U.  S.  142. 

3  Johnson  v.  Harris,  69  Ind.  305.  6  Wardell  v.  McConnell,  28    Neb. 
<  Knode  v.  Baldridge,  73  Ind.  54.         152. 
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§  624r.  When  declarations  or  admissions  of  principal  not 
evidence  against  surety. —  Questions  as  to  the  admissibility 
and  effect  of  evidence,  which  are  peculiar  to  the  relation  of 
principal  and  surety,  frequently  arise,  and  may  properly  find 
a  place  here.  As  a  general  rule,  where  the  suit  is  against  a 
surety  alone,  admissions  or  declarations  of  the  principal 
which  are  not  a  part  of  the  res  gestce,  and  which  are  made 
either  before  the  surety  became  bound,^  or  after  the  employ- 
ment for  which  the  surety  became  bound  has  ceased,^  or  after 
there  has  been  a  breach  of  the  contract  on  which  the  surety 
is  liable,'  are  not  admissible  in  evidence.  But  it  has  been  held 
that  the  acts,  admissions  and  declarations  of  the  principal 
obligor  in  a  bond,  done  and  made  at  the  time  of  its  delivery, 
are  evidence  against  the  sureties  therein,  though  he  be  dead, 
and  therefore  not  a  party  to  the  suit.*  A.  entered  into  a 
partnership  with  B.  for  a  stipulated  time,  and  C.  became  surety 
to  B.  for  A.'s  conduct  as  partner  for  such  time.  In  a  suit  by 
B.  against  C.  on  the  obligation  for  the  default  of  A.,  it  was 


1  Cheltenham  Fh-e  Brick  Co.  v. 
Cook,  44  Mo.  29.  Admissions  of  a 
principal  not  made  in  the  course  of 
business  with  which  the  surety  is 
connected  by  his  contract,  and  nar- 
rative of  a  past  ti-ansaction,  held  in- 
admissible against  the  siirety.  Lewis 
V.  Lee  Co.,  73  Ala,  148.  So  declara- 
tions of  the  pi-incipal  not  made  in  the 
course  of  his  official  duty  are  inad- 
missible against  the  surety.  Screw- 
men's  Benev.  Ass'n  v.  Smith,  70  Tex. 
168.  See,  on  this  subject,  Bryan  v. 
Kelly,  85  Ala.  569.  Repi-esentations 
by  a  principal  as  to  what  the  condi- 
tions of  his  bond  are,  made  to  one 
who  is  about  becoming  his  surety,  in 
the  absence  of  the  obligee,  and  of 
which  he  had  no  notice,  held  inad- 
missible against  the  surety.  Johns- 
ton V.  Patterson,  114  Pa.  St  398. 

2  Tenth  National  Bank  v.  Darragh, 
1  Hun  (N.  Y.),  Ill ;  Ashurst  v.  Ash- 
urst,  13  Ala.  781 ;  Chelmsford  Com- 
pany V.  Demarest,  7  Gray,  1 ;  Com- 


monwealth V.  Brassfield,  7  B.  Mon. 
(Ky.)  447;  Shelby  v.  Governor,  2 
Blackf.  (Ind.)  289 ;  PoUard  v.  Louis- 
ville, C.  &  L.  R.  R,  Co.,  7  Bush  (Ky.), 
597.  Contra,  Ti-easurers  v.  Bates,  2 
Bailey,  Law  (S.  C),  362.  Statements 
by  a  county  treasurer  to  his  succes- 
sor, after  the  expiration  of  his  term, 
held  inadmissible  against  his  sureties. 
Board  Supervisors  v.  Bristol,  15  Hun 
(N.  Y.),  116.  So  admissions  of  a  lessee 
after  the  expiration  of  his  term  are 
inadmissible  against  his  sureties. 
Ayer  v.  Getty,  46  Hun  (N.  Y.),  287. 

^Cassitys  u  Robinson,  8  B.  Mon. 
(Ky.)  279 ;  Hatch  v.  Elkins,  65  N.  Y. 
489;  White  v.  The  German  Nat'l 
Bank  of  Memphis,  9  Heisk.  (Tenn.) 
475 ;  Wheeler  v.  The  State,  9  Heisk. 
(Tenn.)  393;  Kellum  v.  Clark,  97 
N.  Y.  390 ;  Bocard  v.  State,  79  Ind. 
270. 

i  Walker  v.  Pierce,  31  Gratt  (Va.) 
732. 
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held  that  the  admissions  of  A.,  after  the  expiration  of  the 
time  for  which  the  partnership  was  made,  were  not  admissible 
in  evidence  against  C.  The  court  said:  "  The  defendants  were 
bound  for  the  conduct  of  .  .  .  (A.)  during  the  term  for 
which  they  had  covenanted,  but  not  for  what  he  might,  after 
the  lapse  of  several  years,  be  induced  to  say  in  relation  to  his 
conduct  during  the  stipulated  term.  It  is  true  that,  while  the 
principal  is  acting,  his  declarations  may  be  so  interwoven  with 
his  acts  as  to  stand  in  direct  connection  with  them,  and  form 
part  of  the  res  ffestce,  but  when  he  ceases  to  act  his  subsequent 
declarations  have  no  direct  connection  with  his  preceding 
acts,  so  as  to  bind  his  sureties."  ^ 

§  625.  Declarations  of  principal  evidence  against  surety  in 
joint  suit  against  tliem. —  When  the  suit  is  against  the  prenci- 
pal  and  surety  jointly  on  a  joint  or  joint  and  several  obligation, 
an  admission  or  declaration  of  the  principal,  which  is  compe- 
tent evidence  against  him,  is  also  generally  held  to  be  compe- 
tent against  the  surety.^  Such  evidence  is,  of  course,  admissible 
against  the  principal,  and  in  a  joint  suit  on  a  contract  the  re- 
covery must  usually  be  against  all  or  none,  and  the  measure 
of  damages  as  to  all  is  the  same.  A  statute  provided  that  a 
receipt  given  by  a  constable  in  his  official  capacity  should  be 
evidence  against  him  in  a  suit  to  recover  the  money  for  which 
the  receipt  was  given.  In  a  joint  suit  against  a  constable  and 
his  sureties,  it  was  held  that  the  receipt  was  prima  facie  evi- 
dence against  all  of  them.  The  court  said  that  whatever 
would  establish  the  liability  against  the  constable  would  es- 
tablish it  against  his  sureties.  "As  the  constable  and  his 
sureties  may  be  joined  in  the  suit,  it  could  not  have  been  the 
intention  of  the  legislature  that  proof  which,  uncontradicted, 
would  be  conclusive  against  the  constable  to  establish  the  re- 
ceipt of  the  money,  should  not  be  evidence  against  the  sureties, 

1  Hotohkiss  V.  Lyon,  2  Blackf.  (Ind.)  bilities.      Horn    u    Perry,    14   Hun 

233,  per  Holman,  J.    So  the  books  of  (N.  Y.),  409. 

a  partnership  are  held  inadmissible        ^jicNeale    v.   Governor,  3    Gratt. 

to  prove  a  deficiency  against  sureties  (Va.)  299 ;  Atlas  Bank  v.  Brownell,  9 

to  an  agreement  vehereby  the  princi-  B.  I.  168 ;  Amherst  Bank  v.  Root,  3 

pal  therein,  after  dissolution,  agreed  Met.  (Mass.)  532.    See,  also,  Darter  v. 

to  pay  a  proportional  part  of  the  lia-  The  State,  5  Blackf.  (Ind.)  61 ;  Davis 

V.  Kingsley,  13  Conn.  285. 
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whose  liability  is  a  mere  consequence  of  the  establishment  of 
that  fact  as  against  the  principal." '  A  principal  in  a  joint  and 
several  note  under  seal,  signed  by  himself  and  two  sureties, 
but  all  appearing  as  principals  on  the  note,  informed  a  party 
who  was  about  to  purchase  it  that  the  note  was  all  right  and 
would  be  paid.  All  the  makers  of  the  note  were  sued  jointly 
thereon,  and  joined  in  their  defense.  Held,  the  above  declara- 
tions of  the  principal  were  evidence  against  all  the  parties  to 
the  note,  and  precluded  the  getting  up  as  a  defense  by  any  of 
them  that  there  was  fraud  in  obtaining  the  note.^  But  in  a 
suit  on  a  promissory  note  made  by  B.  and  C,  where  B.  made 
no  defense,  and  C.  appeared  and  made  a  separate  defense  as 
surety  of  B.,  a  letter  written  by  B.,  containing  declarations  of 
his  about  the  matter,  was  held  not  admissible  as  evidence 
against  Q? 

%  636.  Instances  of  admissibility  of  declarations  of  prin- 
cipal as  evidence  against  surety. —  "Where  the  effect  of  the 
contract  is  that  the  surety  shall  be  responsible  for  the  declara- 
tions and  admissions  of  the  principal,  or  such  declarations  and 
admissions  are  to  furnish  the  basis  upon  which  others  are  to 
act,  such  declarations  and  admissions  are  in  these  cases  gen- 
erally held  to  be  competent  evidence  against  the  surety.  Thus, 
a  guarantor  agreed  to  hold  himself  responsible  "  for  the  con- 
duct of  my  son."  The  son  confessed  a  judgment  for  the 
amount  due  by  him  to  the  creditor.  Held,  in  a  suit  against 
the  guarantor,  that  this  judgment  was  admissible  to  show  the 
amount  of  indebtedness  of  the  son.  The  court  said  that  the 
guarantor  being  only  collaterally  liable,  proof  of  the  princi- 
pal's liability  was  indispensable  to  a  recovery.  "  But  this  liabil- 
ity might  have  been  proved  by  a  confession  in  writing,  or 
even  by  parol  after  his  death,  if  not  before ;  then  why  not  by 
the  more  solemn  act  of  confessing  it  of  record?"*  A  guar- 
anty was  as  follows:  ""Wilson  having  proposed  to  go  to 
Philadelphia  in  order  to  purchase  goods,  I  wish  you  to  give 

1  Smith  u  The  Governor,  2  Rob.  Wheat.  515.  Holding  the  admission 
(Va,)  239,  per  AUen,  J.  of  the  principal  with  reference  to  the 

2  Montgomery  u  Dillingham,  3  S.  payment  of  a  lost  or  destroyed  note 
&  M.  (Miss.)  647.  competent  evidence  against  a  surety, 

3  Pierce  v.  Goldsberry,  35  Ind.  317.    see  Adm'r  of  Wilson  v.  Green,  25  Vt 
<Drummond     v.     Prestman,     12    450. 
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any  assistance  in  your  power  by  letter  or  otherwise.  You. 
may  consider  me  accountable  with  him  to  you  for  any  con- 
tract he  may  make."  "Wilson  made  a  verbal  contract  with  the 
creditor,  which  he  afterwards  acknowledged  and  recited  in  a 
letter.  Held,  this  letter  was  evidence  of  the  contract  in  a  suit 
against  the  guarantor.  The  court  said  that  the  guarantor 
"  having  confided  to  Wilson  the  making  of  the  contract,  con- 
fided to  him  in  consequence  the  power  of  furnishing  evidence 
of  the  contract.  The  contract  having  been  made  by  parol, 
without  witnesses,  it  was  impossible  to  prove  it  in  any  other 
manner  than  by  the  subsequent  declarations  of  the  party."  ' 
A.  agreed  in  writing  to  dig  such  quantity  of  iron  ore,  not  ex- 
ceeding six  hundred  tons,  as  B.  might  be  able  to  sell  before  a 
certain  date,  and  if  B.  was  not  able  to  sell  it,  he  was  not  to  be 
under  any  obligation  to  take  it.  B.  notified  A.  that  he  had 
sold  six  hundred  tons  of  ore,  and  wished  him  to  dig  it,  and 

A.  accordingly  did  so.  In  a  suit  brought  on  a  guaranty  of  the 
contract  made  at  the  same  time  the  contract  was  made,  it  was 
held  that  B.'s  declaration  that  he  had  sold  six  hundred  tons 
of  the  ore' was  conclusive  evidence  of  that  fact  against  the 
guarantor.     The  court  said  that  all  parties  agreed  to  look  to 

B.  to  sell  the  ore,  and  when  B.  told  A.  that  he  had  sold  the- 
ore  A.  had  no  right  to  demand  further  evidence  of  the  fact. 

A.  having  acted  on  the  information  which  B.  had  given  him,, 

B.  was  concluded  by  it,  and  so  were  the  guarantors,  although 
B.  was  not  a  party  to  the  suit.^  By  the  terms  of  an  agree,- 
ment,  A.  purchased  of  B.  certain  lumber,  which  B.  was  to 
deliver  and  A.  was  to  examine.  In  a  suit  against  a  surety  to 
the  agTeement,  a  written  acknowledgment  of  A.  that  the  lum^ 
ber  had  been  received  was  held  admissible  against  the  surety. 
The  court  said :  "  By  the  agreement  .  .  .  (A.)  was  to 
examine  the  lumber,  and  we  presume  was  to  decide  whether 
it  was  such  as  the  plaintiff  engaged  to  deliver.  And  if  he 
were  a  witness  he  would  not  be  permitted  to  contradict  his 
written  acknowledgment."  ^  A.  wrote  a  letter  to  B.,  inform- 
ing him  that  C.  was  about  to  embark  in  business,  and  stating, 
"  should  they  make  a  bill  with  3'ou,  I  will  be  responsible  for 

1  Meade    v.    McDowell,    5    Binnoy        sReynes  v.  Zaoharies'  Succe_oion, 
(Pg.),  195,  per  Tllghman,  C.  J.  10  La.  (Curry),  137,  per  Bullard,  J. 

2Bushnell  v.  Church,  15  Conn.  406. 
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the  amount."  In  a  suit  against  A.  on  the  guaranty,  it'  was 
held  that  evidence  that  C.  acknowledged  the  receipt  of  the 
goods  was  not  admissible.  The  court  said:  "The  engage- 
ment on  the  part  of  the  defendant  was  to  be  responsible  for 
such  bill  as  .  .  .  (C.)  should  make,  and  not  such  bill  as 
they  should  acknowledge  they  had  made.  The  defendant  had 
a  right  to  have  the  delivery  proved  in  the  accustomed  mode, 
and  not  by  hearsay  evidence."  '  In  a  suit  on  two  bonds  of 
an  administrator,  the  second:  having  been  given  upon  the  ap- 
plication of  the  sureties  on  the  first  to  be  discharged,  it  was 
held  that  the  sureties  in  the  second  bond  could  not  give  in  evi- 
dence the  declarations  of  the  administrator  made  at  the  time 
of  executing  the  second  bond,  in  order  to  show  when  the  de- 
falcation occurred.^ 

§  627.  Where  declarations  of  principal  are  part  of  res 
gestae  they  are  evidence  against  surety. — "When  the  declara- 
tions or  admissions  of  the  principal  are  made  in  the  course  of 
the  performance  of  the  business  for  which  the  surety  is  bound, 
so  as  to  become  a  part  of  the  res  gestae,  they  are  evidence 
against  the  surety.'  "Where  it  was  the  custom  of  a  bank 
cashier  to  periodically  present  statements  of  the  condition  of 
the  bank's  accounts,  and  on  one  of  such  occasions,  while  such 
account  was  being  examined,  the  cashier  admitted  embezzle- 
ments, it  was  held  that  such  admissions  were  evidence  against 
his  surety.  "  The  statements  were  made  in  the  course  of  the 
duty  for  the  faithful  performance  of  which  by  the  cashier 
.  .  .  (the  surety)  had  bound  himself.  They  were  made 
while  the  cashier  was  still  in  office ;  they  accompanied  and  ex- 
plained an  official  act,  and  must  be  regarded  as  part  of  the 
res  gestce."  *    The  cashier  of  a  bank  being  thought  guilty  of 

1  Griffith  u  Turner,  4  Gill  (Mi),  111,  Myrick,  14  Ga.  584 ;  State  v.  Newton, 
per  Archer,  C.  J.  33  Ark.  376.     The  statement  of  the 

2  Lane  v.  The  State,  27  Ind.  108.  treasurer  of  a  society  made  during 
For  a  case  holding  the  admissions  of  the  period  covered  by  his  bond  and 
the  principal  inadmissible  against  in  accordance  with  his  duty,  though 
the  surety,  see,  also,  KJrkpatrick  v.  after  his  removal  for  misconduct, 
Howk,  80  III.  123.  held  competent  and  prima  facie  evi- 

'  Blair  v.  Perpetual  Ins.  Co.,  10  Mo.  dence  against  his  sureties.  The  Father 

559 ;  Snell  v.  Allen,  1  Swan  (Tenn.),  Mathew  Society  v.  Fitzwilliams,  84 

208 ;  Casky  v.  Haviland,  13  Ala.  314;  Mo.  406,  affirming  13  Mo.  App.  445. 

United  States  v.  Cutter,  2  Curtis,  617.  *  Bank    of  Brighton    v.  Smith,  12 

See,  also,  on  this  subject,  Wyche  v.  AUen,  243,  per  Colt,  J.    A  copy  of  ac- 
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breaches  of  duty,  a  list  of  supposed  charges  against  him  for 
funds  not  accounted  for,  and  misapplied  by  him,  -^'as  pre- 
sented to  him,  and  he,  while  still  in  office,  wrote  opposite 
each  charge  admissions  and  explanations,  and  signed  his  name 
thereto.  Held,  these  admissions  were  evidence,  against  him 
and  his  sureties,  of  the  facts  there  stated.'  Where  a  clerk, 
during  tlie  term  of  his  employment,  made  a  statement  of  his 
account,  showing  a  balance  due  his  employers,  held,  this  was 
evidence  that  the  amount  was  due  in  a  suit  against  the  sure- 
ties for  his  conduct.^  But  where  a  bank  cashier,  before  and 
after  his  dismissal  from  office,  verbally  and  in  writing  admit- 
ted that  defalcations  had  before  such  times  been  made  by  him, 
and  none  of  such  admissions  were  made  contemporaneously 
with  the  acts,  but  related  to  past  transactions,  it  was  held  that 
such  admissions  were  not  a  part  of  the  res  gestae,  and  were  not 
evidence  against  the  sureties  on  the  cashier's  official  bond.^  A 
county  treasurer  continued  to  act  as  such  one  day  after  his 
term  of  office  expired,  and  received  money  and  gave  receipts 
for  it  on  that  day.  Held,  his  sureties  were  liable  for  the 
money  received  by '  him  on  that  day,  and  his  receipts  for 
money  then  given  to  tax  collectors  iv&c&  prirna  facie  evidence 
of  the  receipt  of  the  money  as  against  his  sureties.*  In  a  suit 
against  a  justice  of  the  peace  and  his  sureties  for  money  col- 
lected by  him  and  not  paid  over,  it  was  held  that  his  letters, 
written  while  in  office,  to  the  execution  plaintiff,  acknowledg- 
ing the  receipt  of  the  money  and  a  demand  for  payment,  and 
also  containing  a  promise  to  pay,  were  competent  evidence.^ 
In  an  action  against  the  sureties  on  a  constable's  official  bond 
to  recover  damages  for  his  default  in  not  returning  an  attach- 

counis  rendered  by  a  state  treasurer  i  Pendleton  v.  Bank  of  Kentucky,  1 

in  the  performance  of  an  official  duty,  T.  B.  Mon.  (Ky.)  171. 

held  prima  facie  evidence  against  '^  Lysaght  v.  Walker,  5  Bligh  (N.  R.), 

Ms   sureties'.     State    v.  Newton,    33  1 ;  Id.,  3  Dow  &  Clark,  311. 

Ark.  376.    So  accounts  of  a  trust  es-  ^  Stetson  v.  City  Bank,  3  Ohio  St. 

tate  kept  by  the  trustee,  held  admis-  167.      See,  also,  Lee   v.    Brown,  31 

sible  against  his  surety ;   and  held,  Kan.  458. 

also,  that  it  was  immaterial  that  the  ■•  Placer  County  v.  Dickerson,  45 

entries  were  made  by  another,  if  done  Cal.  13.    And  to  similar  effect,  see, 

under  the  personal  direction  of  the  also,  People  v.  Huson,  78  CaL  154. 

trustee.    McKim  u  Blake,  139  Mass.  sparker   v.  The    State,  8    Blackf. 

593.  (Ind.)  393. 
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ment,  it  was  held  that  evidence  that  the  constable  pointed  to 
a  wagon  and  horses,  and  said  the  property  attached  was  there, 
that  the  plaintiff  in  attachment  asked  where  the  remainder  of 
the  property  was,  and  the  constable  said  he  had  permitted  the 
owner,  against  whom  the  attachment  ran,  to  take  some  horses 
to  get  them  shod,  was  admissible  as  part  of  the  res  gestm} 

§  628.  How  far  entries  or  returns  made  by  a  public  oiBcer 
are  evidence  against  his  surety. —  The  entries  made  by  an 
officer  in  public  books  while  Jn  discharge  of  his  duty,  or  re- 
turns made  by  him  to  the  public  authorities,  are  generally 
prima  facie  but  not  conclusive  evidence  against  his  sureties 
of  the  facts  thus  stated.  The  returns  of  a  receiver  of  the  gov- 
ernment to  the  treasury  department,  showing  the  receipt  of 
money  by  him,  were  held  to  be  frima  facie  but  not  conclu- 
sive evidence  in  an  action  by  the  government  against  the  sure- 
ties on  his  bond.  The  court  said  the  sureties  might  show  that 
he  received  no  money  or  less  than  he  reported.  "  The  accounts 
rendered  to  the  department  of  money  received,  properly  au- 
thenticated, are  evidence,  in  the  first  instance,  of  the  indebted- 
ness of  the  officer  against  the  sureties,  but  subject  to  explana- 
tion and  contradiction.  They  are  responsible  for  all  the  public 
moneys  which  were  in  his  hands  at  the  date  of  the  bond  or 
that  may  have  come  into  them  afterwards  and  not  properly 
accounted  for;  but  not  for  moneys  which  the  officer  may 
choose  falsely  to  admit  in  his  hands  in  his  accounts  with  the 
government." "-    Entries  in  the  books  of  a  state  treasurer,  show- 

1  Dobbs  u  The  Justices,  17  Ga  624.  8  Heisk.  (Tenn.)  33,  277.  Entries  in  a 
Holding  that  declarations  of  a  sheriff,  city  treasurer's  books  of  the  funds  on 
after  the  return  day  of  an  execution,  hand  at  the  close  of  a  preceding 
but  while  he  is  still  in  office,  that  he  and  beginning  of  a  new  term  held 
had  collected  the  money,  are  not  not  conclusiTe  upon  his  sureties, 
competent  against  his  sureties,  see  Ohning  v.  City  of  Evansville,  66  Ind. 
Trousdale  v.  Philips,  3  Swan  (Tenn.),  59.  So  statements  by  a  county  treas- 
384.  urer  to  a  board  of  commissioners,  of 

2  United  States  v.  Boyd,  5  How.  moneys  on  hand,  held  not  conclusive 
(TJ.  S.)  39,  per  Nelson,  J. ;  Bissell  v.  upon  his  sureties.  Van  Sickel  v. 
Saxton,  66  N.  Y.  55 ;  Robertson  v.  Buffalo  Co.,  13  Neb.  103.  See,  also, 
Trigg's  Adm'r,  3'2  Gratt  (Va.)  76 ;  Albertson  v.  State,  9  Neb.  429.  A  re- 
Broad  V.  The  City  of  Paris,  66  Tex.  port  of  a  town  treasurer  to  the  town 
119.  A  comptroller's  statement  of  a  council  held  not  conclusive  on  his 
sum  due  held  ■prima  fade  evidence  sureties.  Town  of  Union  v.  Bermes, 
against  his  sureties.  McLean  v.  State,  44  N.  J.  Law,  369.    And  the  sureties 
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ing  the  amount  wMch  ought  to  be  in  the  state  treasury,  are 
not  conclusive  evidence  against  his  sureties  that  such  amount 
was  in  the  treasury .^  So  the  settlements  made  by  a  county 
treasurer  with  the  county  court  are  not  conclusive  on  his  sure- 
ties, but  may  be  explained  or  disproved  by  them.^  So  if  a 
city  treasurer  intrusted  with  the  safe  keeping  of  public  money, 
upon  his  election  for  a  second  term  transfers  to  his  books  for 
that  term  and  charges  himself  with  the  balance  of  money  for 
which  he  is  accountable  at  the  end  of  his  first  term,  it  will  be 
competent  for  the  sureties  on  his  bond  for  the  second  term  to 
show  in  exoneration  of  their  liability  that  the  balance  so  trans- 
ferred and  charged  was  not  on  hand  in  cash  at  the  time  but 
had  previously  been  misapplied  by  the  officer.'  The  dockets 
and  records  of  a  court,  showing  that  money  had  been  received 
by  the  marshal  or  his  deputies  under  executions,  have  been 
held  competent  evidence  against  his  sureties  and  conclusive 
until  reversed  by  competent  authority.*  So  a  sheriff's  return 
on  an  execution,  showing  the  collection  of  money  thereon,  has 
been  held  to  be  conclusive  evidence  of  such  facts  against  the 
sureties  on  his  official  bond  in  a  suit  against  them  for  a  failure 
of  the  officer  to  pay  over  such  money.'    "Where  a  judgment 

of  the  treasurer  of  a  corporation  may  treasurer   to  the  state    comptroller 

show  that  a  report  of  their  principal  showing  the  application  of  moneys 

is    untrue.    Barry    v.     Screwmen's  delivered  by  the  treasurer  into  the 

Benev.  Ass'n,  67  Tex.  250.    But  see,  state  treasury  are  conclusive  against 

however,  contrary  to  the  text  and  his   sureties.    Sooy,  Jr.  v.  State,  41 

authorities  herein,  Baker  v.  Preston,  N.  J.  Law,  394. 

1  Gilm.  (Va.)  235.  See,  also,  Morley  v.  i  State  v.  Rhoades,  6  Nev.  352. 

Town  uf  Metamora.  78  111.  394 ;  Boone  ^  Nolly  v.  Calloway  County  Court, 

Co.  V.  Jones,  54  Iowa,  699.     In  City  It  Mo.  447.    See,  also,  on  this  sub- 

of  Chicago  v.  Gage,  95  111.  593,  and  ject,  Townsend  v.  Everett,  4  Ala.  607 ; 

Cawley  v.  People,  95  111.  249,  it  was  Supervisors    of  Washington  Co.  v. 

held  that  the  sureties  of  a  city  treas-  Dunn,  27  Gratt.  (Va.)  608 ;  Nichols' 

urer  were  concluded  by  his  state-  Adm'r  v.  The  State,  65  Ind.  512. 

ments,  made  under  oath,  as  to  re-  "  Mann  v.  Yazoo  City,  31  Miss.  574. 

ceipts  and  disbursements,  and  bal-  ■•  Williams  v.  United  States,  1  How. 

ance  on  hand.    So  it  is  held  that  the  (U.  S.)  290. 

sureties  of  a  township  treasurer  of  "  Bagot  v.  The  State,  33  Ind.  262 ; 

schools    are    concluded  by  and  es-  Price  v.  Cloud,  6  Ala.  248.    Holding 

topped  from  showing  that  a  report  that  an  account  current  filed  by  an 

made  by  their  principal  as  to  moneys  administrator  is  prima  facie  evidence 

on  hand  is  untrue,    Longan  v.  Tay-  against  his  sureties  of  the  amount  in 

lor,  130  III  413.    And  it  is  held  that  his  hands,  see  Lane  v.  The  State,  27 

the  entries  and  returns  of  a  state  Ind.  108. 


890  jsviDENOE.  [§  629. 

rendered  by' a  justice  of  the  peace  was  entered  satisfied  by 
him,  it  was  held  that,  in  the  absence  of  a  fraudulent  combina- 
tion between  the  creditor  and  the  justice  to  defraud  the  surety, 
such  entry  of  satisfaction  was  conclusive  evidence  against  the 
surety  of  the  receipt  of  the  money  by'the  justice.  The  court 
said :  "  When  a  judgment  of  a  justice  of  the  peace  is  entered 
satisfied,  the  plaintiff,  in  order  to  obtain  his  money,  must  re- 
sort to  the  justice.  He  cannot  take  out  execution  on  the 
judgment  after  satisfaction  is,  entered  on  the  docket,  notwith- 
standing he  might  know  that  the  satisfaction  had  been  entered 
without  a  payment  of  money.  The  official  entry  on  the 
docket  is  conclusive  against  the  justice  and  his  sureties,  and 
the  plaintiff  has  a  right  of  action  against  them  for  his  money 
without  any  reference  to  the  manner  in  which  the  judgment 
has  been  satisfied." ' 

§  629.  When  entries  made  hy  deceased  principal  evidence 
against  surety,  etc.^  The  bond  of  a  collector  of  taxes  was 
conditioned  for  the  faithful  discharge  of  his  duties,  "  and  that 
he  should  keep  a  full,  true  and  perfect  account  in  writing  of 
his  employment,  collections  and  receipts,  ...  as  well  as 
deliver  up  .  .  .  all  the  books  and  accounts  intrusted  to 
his  care."  ITeld,  that  a  collecting  book  received  by  him  from 
his  predecessor,  and  hy  him  delivered  to  his  successor,  which 
contained  the  names  of  the  parishioners  and  the  sums  at  which 
they  were  rated,  and  the  usual  marks  made  by  the  collector 
opposite  some  of  such  names,  by  which  he  indicated  the  re- 
ceipt of  the  sums  assessed  on  them  (the  collector  being  dead), 
were  evidence  in  a  suit  against  his  surety.  It  was  a  public 
book,  and  it  was  part  of  the  duty  for  which  the  surety  under- 

iModisett    v.    The     Governor,    2  ject,  State  v.  McKee,  98  N.  C.  500; 

Blackf.  (Ind.)  135,  per  Holman,  J.  To  Strong  v.  Baker,  25  Minn.  442 ;  State 

the  general  effect  that  the  reports  of  v.  Howarth,  48  Conn.  207.    To  the 

a  county  or  school  treasurer,  and  the  effect  that  the  check-book  of  a  oor- 

entries  in  his  books,  are  competent  poration   treasurer,  used  by  him  in 

evidence    against    his    sureties,    see  his  private  business,  and  containing 

Cawley  v.  People,  95  III.  349 ;  Stern  stubs  shovping  that  drafts  had  been 

V.  People,  103  lU.  540 ;  Board  of  Su-  drawn  by  him  at  certain  times,  is  in- 

pervisors  v.  Bristol,  15  Hun  (N.  Y.),  admissible  to  show  when  funds  had 

116 ;  State  v.  Teague,  9  Ricli.  (S.  C;  been  converted  by  him,  see  Bariy 

149 ;  Cassady  v.  Trustees  of  Schools,  v.  Screwmen's  Benev.  Ass'n,  67  Tex. 

105  ID.  560 ;  Northumberland  v.  Cob-  350. 
leigh,  59  N.  H.  350.    See,  on  this  sub- 
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took  that  it  should  be  kept  and  delivered.'  An  entry  made 
by  a  deceased  collector  of  taxes  in  a  private  book  kept  by  him 
for  his  own  convenience,  whereby  he  charged  himself  with  the 
receipt  of  money,  was  held  to  be  evidence  against  his  surety 
of  the  fact  of  the  receipt  of  such  money  in  an  action  on  a 
bond  conditioned  for  the  due  payment  of  the  taxes  by  the 
collector,  although  the  parties  by  whom  the  money  had  been 
paid  were  alive,  and  might  have  been  called  as  witnesses.  This 
was  held  upon  the  general  principle  that  the  entry  was  to  the 
prejudice  of  the  party  who  made  it.^  In  an  action  on  a  bond 
given  to  bankers,  conditioned  for  the  fidelity  of  a  clerk,  entries 
of  the  receipt  of  sums  of  money  made  by  the  clerk  in  books 
kept  by  him  in  the  discharge  of  his  duties  as  clerk  are,  after 
his  death,  evidence  against  his  sureties  of  the  fact  of  the  re- 
ceipt of  the  money.  The  condition  of  the  bond  was  that  the 
clerk  should  "  faithfully  discharge  his  duty  as  clerk.  It  is  part 
of  the  duty  of  a  banker's  clerk  to  make  entries  (in  the  books 
kept  by  him)  of  all  sums  of  money  received  by  him  for  his 
employers ;  such  entries  made  by  the  clerk  must,  as  against 
his  sureties,  who  contracted  for  the  faithful  discharge  of  his 
duty,  be  taken  prima  facie  to  have  been  made  by  him  in  dis- 
charge of  that  duty,  .  .  .  because  the  entries  were  made 
by  him  in  those  accounts  which  it  was  his  duty  as  clerk  to 
keep,  and  which  the  defendants  had  contracted  that  he  should 
faithfully  keep."  '  The  entries  made  by  a  clerk  of  a  division 
court  in  the  course  of  his  business,  in  books  kept  in  pursuance 
of  the  provisions  of  an  act  to  that  effect,  have  been  held  com- 
petent evidence  against  his  sureties.*  In  an  action  against  the 
sureties  of  a  deceased  executor,  to  whom  the  residuary  clause 

1  Goss  V.  Watlington,  6  Moore,  355 ;  the    entries    of    a    town    collector 
Id.,  3  Brod.  &  Bing.  133.  on  his  roll,  of  taxes  paid  to  him, 

2  Middleton  v.  Melton,  10  Barn.  &  made  in  the  discharge  of  his  duties. 
Cress.  317 ;  Id.,  5  Man.  &  Eyl.  364.  are  admissible  against  his  sureties, 

sWhitnash  v.   George,  8  Barn.  &  Corporation   of  Welland  v.  Brown, 

Cress.  556,  per  Lord  Tenterden ;  same  4  Ont  (Can.)  317.    Though  in  Mur- 

case  reported  under  name  of  Whit-  ray  v.  Gibson,   38  Grant's  Ch.  (Can.) 

nash  V.  Genge,  3  Man.  &  Ryl.  43.  13,  it   is   held  that  the   entries    of 

4  Middlefield  v.  Gould,  10  Up.  Can.  a  treasurer  in  the  books  of  a  loan 

(C.  P.)  9.    Though  not  without  hesi-  and  savings  society   were  not  evi- 

tancy,    see    Victoria    Mutual   Fire  dence  against  the  sureties  during  the 

Ins.  Co.   V.  Davidson,  3   Ont.  (Can.)  treasurer's  life-time. 
378.    And   see    to   the    effect    that 


892  EVIDENCE.  [§  630. 

of  a  will  gave  a  fund  to  be  disposed  of  by  him  for  charitable 
purposes,  a  book  purporting  to  be  an  account  of  such  fund, 
supplemented  by  the  receipts  of  the  respective  societies  to 
whom  funds  were  given,  and  showing  payment  of  a  certain 
sum  to  such  societies,  was  held  admissible;  but  entries  in  a 
"family  expense  book,"  including  items  in  payments  to  chari- 
ties for  taxes  and  gifts,  held  not  admissible.' 

§  630.  When  and  liow  far  judgment  against  principal 
evidence  against  surety. —  Although  there  is  a  conflict  of  au- 
thority on  the  subject,  it  seems  to  be  the  better  opinion  that, 
except  in  cases  where,  upon  the  fair  construction  of  the  con- 
tract, the  surety  may  be  held  to  have  undertaken  to  be  re- 
sponsible for  the  result  of  the  suit,  or  when  he  is  made  privy 
to  the  suit  by  notice,  and  the  opportunity  being  given  him  to 
defend  it,  a  judgment  against  the  principal  alone  is,  as  a  gen- 
eral rule,  evidence  against  the  surety  of  the  fact  of  its  recov- 
ery only,  and  not  of  any  fact  which  it  was  necessary  to  find 
in  order  to  recover  such  judgment.^  This  was  held  where  the 
suit  against  the  principal  alone  was  defended  by  the  surety 
as  agent  of  the  principal.  In  this  case  the  court  said:  "  I  am 
aware  of  no  case  where  a  mere  surety  is  bound  to  defend  in 
order  to  save  himself  from  injury  by  a  judgment  of  decree 
against  his  principal,  even  though  he  have  notice  both  from 
the  creditor  and  the  principal.  It  is  the  business  of  the  latter 
to  save  his  surety  from  all  harm.  The  principal  is  the  indem- 
nitor, and,  without  being  personally  sued,  I  do  not  see  upon 
what  ground  the  surety  could  claim  to  defend  as  a  matter  of 
right  for  any  purpose."  '    Where  the  effect  of  the  undertak- 

1  White  V.  Ditson,  140  Mass.  351.  statute  made  it  the  duty  of  a  court 

2  Thomas  v.  Hubbell,  15  N.  Y.  405 ;  clerk  to  pay  to  the  oouuty  treasurer 
Lartigue  v.  Baldwin,  5  Martin  (La.),  such  sums  as  the  court  might  order, 
O.  S.  193 ;  Firemen's  Ins.  Co.  v.  Mc-  his  failure  to  do  so  was  held  a  breach 
Millan,  29  Ala.  147 ;  Moss  v.  McCul-  of  his  bond,  and  the  sureties  thereon 
lough,  5  Hill  (N.  Y.),  131;  Arrington  were  concluded  by  the  order  of  court 
V.  Porter,  47  Ala.  714;  Douglas  v.  without  being  pai'ties  thereto,  and 
Howland,  24  Wend.  35.  See,  also,  on  without  notice  of  the  proceedings 
this  subject.  Stoops  v.  Wittier,  1  Mo.  preliminary  to  such  order.  State  v. 
App.   420 ;    Conner    v.    Reeves,   103  Thornton,  8  Mo.  App.  37. 

N.  Y.  537,  affirming  35  Hun,  507;  ?  Jackson  «.  Griswold,  4  Hill  (N.  Y.), 
Ex  parte  Young,  In  re  Kitchlin,  Law  532,  per  Cowen,  J.  A  judgment 
Eep.  (17  Ch.  Div.)  608 ;  De  GreifE  v.  against  a  sheriff  for  a  failure  to  re- 
Wilson,  30  N.  J.  Eq.  ,435.    Where  a  turn  an  execution,   lield,  as  against 
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ing  of  the  surety  is  that  he  shall  be  liable  for  the  result  of  a 
suit  against  his  principal,  he  is  conclusively  bound  hj  the 
judgment  in  such  suit,  even  though  he  is  not  a  party  to  it,  and 
have  no  notice  of  it.  Thus,  a  sequestration  bond  provided 
that  if  the  plaintiffs  "  shall  pay  or  cause  to  be  paid  all  such 
damages  as  may  accrue  in  case  it  shall  appear  and  be  decreed' 
that  said  sequestration  was  wrongfully  sued  out,"  then  the 
bond  should  be  void.  Judgment  was  rendered  against  the 
plaintiffs,  and  it  was  held  that  it  was  conclusive  evidence  against 
the  sureties  that  the  property  sequestered  did  not  belong  to 
the  plaintiffs.  The  sureties  agreed  to  be  liable  if  it  was  "  de- 
creed "  that  the  sequestration  had  been  wrongfully  sued  out, 
and  it  had  been  so  decreed.'  The  condition  of  the  official 
bond  of  the  receiver  of  an  insolvent  insurancs  company  was 
that  he  should  faithfully  conduct  himself  in  his  office,  faith- 
fully perform  its  duties  as  required  by  law,  and  in  obedience 
to  the  directions  of  the  court,  and  truly  and  faithfully  account 
for  and  pay  over  the  money  of  the  company  coming  to  his 
hands.  After  due  proceedings  and  a  full  hearing,  a  justice 
of  the  court  pronounced  the  receiver  in  default,  and  that  a 
certain  sum  was  due  from  him.  Held,  the  order  of  the  court 
was  competent  evidence  against  the  sureties  of  the  receiver, 
both  of  the  default  and  of  the  amount  due.^  These  rules  are 
plain  and  simple,  and  commend  themselves  to  the  reason,  but 
they  have  not  always  been  observed  in  the  cases  where  the 
facts  would  warrant  their  application. 

§  631.  Cases  holding  judgment  against  principal  prima 
facie  evidence  against  surety,  etc. —  In  an  action  against  a 
constable  and  the  sureties  on  his  official  bond,  to  recover 

his  sureties,  not  even  prima  facie  2  Commonwealth    v.     Gould,     118 

evidence  of  their  principal's  failure  Mass.  300.    A  surety  for  a  contractor 

to    faithfully   perform    his    duties,  to    furnish    material    for   a   school 

People  V.  Russell,  25  Hun  (N.  Y.),  524.  building  held  not  bound  by  judg- 

1  Jones  V.  Doles,  3  La,  Ann.  588.  ments  obtained  on  suits  for  mechan- 

See,  also,  Lee  v.  Clark,  1  Hill  (N.  Y.),  ics'  liens  on  such  building,  and  the 

56 ;  Poillon  v.  Volkenning,  11   Hun  records  of  such  judgments  are  held 

(N.  Y.),  385 ;  Chamberlain  v.  Godfrey,  inadmissible,  when,  under  the  stat- 

86  Vt.  380.    A  settlement  in  the  pro-  ute,  there  can  be  no  such  hens  upon 

bate    court  by  a  principal  is   held  such  a  building.   State  t^.  Tiedermann, 

binding  upon  his  surety  where  he  10  Fed.  Rep.  20. 
was  required  to  do  so  by  his  bond. 
Gravett  v.  Malone,  54  Ala.  19. 
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damages  for  taldng  the  property  of  the  plaintiff  under  a  writ 
of  replevin  against  a  third  person,  a  verdict  and  judgment 
against  the  constable  in  an  action  of  trespass  for  taking  the 
property  was  held  to  be  jjWOTayac^'e  evidence  against  the  sure- 
ties, although  they  had  no  notice  of  the  suit  against  the  con- 
stable.i  A  judgment  was  recovered  against  a  receiver  of  the 
effects  of  a  partnership.  Held,  this  yf&s  prima  facie  evidence 
against  the  sureties  on  his  bond.^  A  transcript  of  the  record 
of  a  suit  brought  in  one  of  t^ie  United  States,  on  a  warranty 
contained  in  a  bill  of  sale  of  a  slave  against  a  surety  therein, 
where  the  principal  had  notice  of  its  pendency,  has  been  held 
to  be  evidence  in  another  of  those  states  against  the  principal 
of  every  fact  decided  between  the  immediate  parties  to  such 
suit,  and  if  such  fact  was  found,  prwia  facie  evidence  at  least 
that  the  principal  had  no  title  to  the  slave.'  Where  a  motion 
was  made  against  a  sheriff  for  the  default  of  his  deputy,  upon 
which  the  sheriff  with  the  assent  of  the  deputy,  but  without 
the  knowledge  of  his  sureties,  confessed  judgment,  it  was 
held  the  record  of  this  judgment  was  admissible  evidence 
against  the  deputy's  sureties  upon  a  motion  by  the  sheriff 
against  the  deputy  and  his  sureties.*  It  has  also  been  held 
that  a  judgment  against  a  tenant  for  rent  is  admissible  in  evi- 
dence in  an  action  against  the  surety  on  the  lease.^ 

§  632.  Cases  holding  judgment  against  principal  concln- 
sive  against  surety  —  Impeaching  judgment  for  fraud,  etc. 
A  judgment  was  recovered  against  a  party,  and  he  was  ar- 
rested on  execution,  and  entered  into  a  recognizance  with 

1  State  V.  Jennings,  14  Ohio  St,  73.  (Macready  &  Burke  v.  Schenck,  41 
See  also,  on  this  subject,  M'Broom  v.  La.  Ann.  456),  are  all  YiAA  prima  fade 
The  Governor,  4  Port  (Ala.)  90.  evidence  merely  against  their  sure- 
Judgments     against     a     guardian  ties. 

(Weaver   v.  Thornton,   63  Ga.   655;  2  whitehead    v.  Woolfolk,    3    La. 

Parr  &  Cockey  v.  State,  71  Md.  220),  Ann.  42. 

or  against  a  contractor  (La  Fayette  ^  Thomas  v.  Beckman,  1  B.  Mon. 

Bldg.  Ass'n  V.  Kleinhoffer,   40  Mo.  (Ky.)  29. 

App.   388),   or  against   an    assignee  *  Jacobs  v.  Hill,  3  Leigh  (Va.),  393. 

(People  V.  White,  38  Hun  (N.  Y.),  389),  6  Strong  v.  Giltinan,  7  Phila.  (Pa) 

or  against  a  personal  representative  176.    Holding  that  the  return  of  a 

(Barksdale  v.  Butler,    6    B.   J.    Lea  sheriff  non   est   inventus  is  prima 

(Tenn.),  450),  or  against  the  surviving  fade  evidence  agamst  bail  that  the 

member  of  a  partnership  appointed  principal  is  not  found,  see  Hall  v. 

to  liquidate  the  partnership  affairs  White,  37  Conn.  488. 
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surety  to  appear  for  examination  as  a  poor  debtor.  He  did 
not  appear,  and  in  a  suit  against  the  surety  he  offered  to  prove 
that  the  principal  had  paid  the  debt  before  the  original  judg- 
ment was  recovered.  Held,  he  could  not  be  permitted  to  do 
so,  and  the  judgment  was  conclusive  evidence  of  the  debt 
thereby  ascertained,  both  against  the  principal  and  the  surety.' 
If  a  creditor  makes  objections  to  prisoner's  discharge  under 
an  insolvent  debtor's  act,  and  they  are  decided  against  him, 
IS  has  been  held  that  he  cannot  afterwards  bring  the  same 
matters  in  question  in  a  suit  against  the  sureties  on  the  bond 
for  the  prison  rules.^  In  a  suit  against  sureties  on  a  bond  con- 
ditioned for  the  payment  of  such  costs  as  the  obligee  shall 
recover  against  the  principal  in  a  suit  then  pending,  to  which 
the  sureties  are  not  parties,  it  is  open  to  the  sureties  to  im- 
peach the  judgment  rendered  in  the  last  named  suit  upon  the 
ground  of  fraud,  by  showing  that  for  the  purpose  of  defraud- 
i'ng  the  sureties,  and  by  collusion  between  the  parties,  the 
judgment  was  rendered  for  more  than  the  just  amount.'  "W". 
assigned  in  writing  to  C.  and  M.  a  judgment  against  H.,  the 
assignment  containing  this  condition :  "  If  the  said  C.  and  M. 
shall  fail  in  collecting  said  judgment  after  prosecuting  said 
H.  to  insolvency,  then  I  agree  to  be  responsible  for,  and  hereby 
guaranty  the  sum  of  $400  of  said  judgment  to  them,  and  no 
more."  C.  and  ]\r.  sued  H.  on  the  judgment,  and  he  set  up 
the  defense  of  payment,  and  sustained  it.  No  notice  of  this 
defense  was  given  to  "W.     In  a  suit  on  the  guaranty  it  was 

1  Way  V.  Lewis,  115  Mass.  36.  v.  Reid,  101  Pa.  St.  438 ;  Higdon  u 
Holding  that  the  sureties  of  a  guard-  Vaughn,  58  Miss.  573. 
ian  are,  in  the  absence  of  fraud  or  ^  Brevard  v.  Wylie,  1  Rich.  Law- 
collusion,  concluded  by  a  judgment  (S.  C),  38.  Holding  a  judgment 
against  their  principal,  see  Braiden  against  the  principal  conclusive 
V.  Mercer,  44  Ohio  St.  339 ;  State  v.  against  the  surety,  by  reason  of  a 
Hosham,  86  Mo.  193 ;  Brooks  v.  Peo-  statutory  provision,  see  State  v.  Pike, 
pie,  15  Bradw.  (111.  App.)  570.    And  74  N.  0.  531. 

holding  the  same  with  respect  to  the  ^  Manufacturing  Co.  u  Worster,  45 

sureties  of  an  executor  or  adminis-  N.  H.  110.    To  same  effect  with  ref- 

trator,  see  State  v.  Bonegan,  83  Mo.  erence  to  impeaching  a  guardian's 

374,  affirming  13  Mo.  App.  190;  Dix  report,  a  court  of  equity  will  inter- 

V.  Morris,  66  Mo.  514 ;  State  v.  Ci'eus-  fere  at  the  suit  of  a  surety  to  correct 

bauer,  68  Mo.  354 ;  State  v.  James,  83  the    same   in    accordance  with  the 

Mo.  509 ;  Martin  v.  Tally,  73  Ala.  33.  truth,  see  dictum  in  Fogarty  v.  Ream, 

Upon  this  subject  see,  also,  Lindsey  100  HI.  366. 
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held  that  "W.  was  not  estopped  by  the  judgment  in  favor  of 
H.  from  showing  that  H.  did  owe  the  money  and  that  it  could 
have  been  collected  from  him.^  "When  a  contract  contained  a 
stipulation  that  all  questions  of  dispute  arising  thereunder 
should  be  submitted  to  a  referee,  it  was  held  that  the  referee's 
award,  in  the  absence  of  any  irregularity,  was  as  conclusive 
on  the  parties  to  the  contract  therein  and  sureties  as  if  it 
were  a  judgment.^ 

§  633.  How  far  judgment^against  surety  evidence  against 
principal. —  In  an  action  of  assumpsit  by  a  surety  against  his 
principal  to  recover  indemnity  for  money  paid  for  the  princi- 
pal by  the  surety,  it  was  held  that  the  record  of  a  judgment 
(showing  the  relation  of  the  parties)  against  the  surety,  al- 
though rendered  without  notice  to  the  principal,  was  pi-ima 
facie  evidence  of  the  sum  due  by  the  principal,  of  the  obliga- 
tion of  the  surety  to  pay,  and  of  the  assent  of  the  principal  to 
the  payment ;  and  also  that  an  execution  issued  in  said  cause 
against  the  surety,  and  the  return  upon  it  showing  the  pay- 
ment of  the  money,  was  evidence  of  such  payment.'  In  such 
a  case,  where  the  record  did  not  show  the  fact  of  suretyship, 
it  was  held  that  it  might  be  shown  by  other  evidence.*  Where 
a  judgment  has  been  rendered  against  the  principal  and  surety 
in  a  bond,  and  the  surety,  upon  satisfying  the  judgment,  sues 
the  principal  for  indemnity,  the  principal  cannot  set  up  that . 
the  bond  was  founded  upon  an  illegal  consideration ;  that  is 
matter  of  defense  which  should  have  been  set  up  in  the  first 
suit,  and  that  suit  is  conclusive  of  the  question.' 

§  634.  Judgment  rendered  against  principal  in  favor  of 
surety  without  notice,  no  evidence  in  another  state. —  A 
statute  of  Tennessee  authorized  sureties  who  had  paid  the  debt 
of  their  principal  to  obtain  judgment  against  him  by  motion 
and  without  notice  to  him.    A  judgment  rendered  in  that  way 

1  Woodward  v.  Moore,  13  OMo  St  prove  it.     Kane  v.  Cortesy,  100  N.  Y. 

136.    Where  a  mortgagee  foreclosed  183. 

a  real  estate  mortgage,  it  was  held  2  Hostetter  v.  City  of  Pittsburgh, 

that  as  to  the  sureties  of  the  original  107  Pa.  St  419. 

debt  they  were  not  concluded  by  the  s  Snider  v.  Greathouse,  16  Aifc  72 ; 

judgment  of  foreclosure  from  claim-  Chipman  v.  Fambro,  16  Ark.  391. 

ing  that  there  had  been  an  extension  <  Bone  v.  Torry,  16  Ark.  83. 

of  time,  even  though  the  mortgagor  »  Pitts  v.  Fugate,  Adm'x,  41  Mo.  405. 
had  set  up  such  defense  but  'f ailed  to 
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against  a  principal,  who  at  the  time  of  the  rendition  thereof 
was  a  citizen  of  Louisiana,  was  held  to  be  no  evidence  of  in- 
debtedness against  the  principal  in  a  suit  for  indemnity  brought 
against  him  in  Louisiana  by  the  surety.  The  court  held  that> 
without  notice  to  or  appearance  by  the  principal,  the  judgment 
was  of  no  effect,  and  said:  "We  cannot  believe  ourselves 
bound  to  enforce  against  our  citizens,  or  to  consider  binding 
on  them,  a  judgment  obtained  under  such  a  law,  which  is 
derogatory  to  the  first  principles  of  justice." ' 

§  635.  When  judgment  against  one  surety  evidence  against 
a  co-surety. —  Two  sureties,  A.  and  B.,  were  bound  by  separate 
bonds,  executed  at  different  times,  for  the  conduct  of  a  cashier, 
who  made  default,  for  which  both  sureties  were  liable.  A. 
was  sued  for  such  default,  and  gave  notice  thereof  to  B. 
Judgment  was  recovered  against  A.,  which  he  paid,  and  sued 
B.  for  contribution.  Held,  the  judgment  against  A.  Vf&s prima 
facie  evidence  against  B.  of  the  fact  of  the  defalcation,  the 
time  of  its  occurrence,  and  its  amount.^  In  an  action  for  con- 
tribution between  co-sureties,  the  record  of  a  judgment  re- 
covered by  the  creditor  against  the  principal  and  one  of  the 
sureties,  to  which  the  other  surety  is  not  a  party,  is  competent 
evidence  to  prove  the  rendition  of  such  judgment,  by  way  of 
inducement  to  evidence  that  the  surety  against  whom  it  was 
rendered  has  paid  it.'  One  of  four  guarantors  was  sued  for 
the  debt  of  the  principal  and  a  judgment  was  recovered  against 
him,  which  he  paid,  and  sued  his  co-guarantors  for  contribution. 
Held,  they  were  not  concluded  by  the  judgment  against .  the 
plainttfif  (they  not  having  had  any  notice  of  the  suit  in  which 
it  was  rendered),  but  they  might  make  every  defense  they 
could  have  made  in  the  original  suit,  if  they  had  been  notified, 
including  want  of  due  diligence  by  the  creditor  in  endeavoring 
to  collect  the  debt.* 

§  636.  How  far  judgment  against  sheritf  evidence  against 
sureties  on  his  official  hond. —  As  to  whether  a  judgment 
against  a  sheriff  or  constable  for  official  misconduct  is  compe- 

iMcNairy  v.  Bell,  5  Eob.  (La.)  418,  (Ky.),  110.    See,  also,  Cobbu  Haynes, 

per  Morphy,  J.    To  same  effect,  see  8  B.  Mon.  (Ky.)  137. 

Sevier  v.  Roddie,  51  Mo.  580.  3  Preslar  v.  Stallworth,  37  Ala.  403. 

2  Breckinridge  v.  Taylor,   5  Dana  *  Kramph's  Ex'x  v.  Hutz's  Ex'rs,  53 
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tent  evidence  of  that  fact  against  the  sureties  on  his  official 
bond,  and  if  so,  what  is  its  eifect,  is  a  question  upon  which 
there  is  a  great  and  irreconcilable  conflict  of  authority,  and  it 
is  difficult  to  determine  where  the  preponderance  lies.  Some 
of  the  cases  hold  that  such  a  judgment  is  no  evidence  at  all 
against  such  sureties.  Thus,  a  suit  was  brought  against  a 
sheriff  and  the  sureties  on  his  official  bond,  the  ground  of  ac- 
tion being  that'  the  sheriff  had  committed  a  trespass  by  levy- 
ing an  execution.  A  judgment  had  been  previously  recovered 
against  the  sheriff  in  a  suit  against  him  alone  for  the  same 
trespass.  Held,  that  this  judgment  was  no  evidence  against 
the  sureties,  even  though  they  had  been  notified  of  the  pend- 
ency of  the  suit  in  which  it  was  recovered.  The  court  said 
that  the  default  or  misconduct  of  the  sheriff  must  be  proved 
the  same  as  if  no  judgment  had  been  rendered.  Where  the 
surety  undertakes  that  he  will  do  a  specific  act  to  be  ascer- 
tained in  a  given  way,  as  that  he  will  pay  a  judgment,  there 
the  judgment  is  conclusive  on  him.  "  But  this  rule  rests  upon 
the  terms  of  the  contract.  In  the  case  of  official  bonds  the 
sureties  undertake  in  general  terms  that  the  principal  will 
perform  his  official  duties.  They  do  not  agree  to  be  abso- 
lutely bound  by  any  judgment  obtained  against  him  for  offi- 
cial misconduct,  nor  to  pay  every  such  judgment.  They  are 
only  held  for  a  breach  of  their  own  obligations.  It  is  a  gen- 
eral rule  that  no  party  can  be  so  held  without  an  opportunity 
to  be  heard  in  defense.  This  right  is  not  divested  by  the  fact 
that  another  party  has  defended  the  same  cause  of  action  and 
been  unsuccessful."  ^  There  is  another  class  of  cases  which 
hold  that  a  judgment  against  the  officer  alone  for  official  mis- 
conduct is  prima  facie  evidence  of  that  fact  against  his  sure- 

1  Pico  u  Webster,  14  Cal.  203,  per  whether,  upon  the  facts  as  they  really 

Baldwin,  J.    To  similar  effect,  see  existed,  there  was  any  liability.    The 

Lucas  V.  The  Governor,  6  Ala.  836 ;  judgment  was  prima  facie  evidence 

Governor  v.  Shelby,  3  Blackf.  (Ind.)  of  the  truth  of  the  charges,  but,  not 

36;  White  v.  The  State,  1  Blackf.  being  conclusive,  the  facts  themselves 

(Ind.)  557 ;  Graves  i'.  Bulkley,  35  Kan.  were    open    to    investigation.     The 

349 ;  Fay  v.  Edmiston,  25  Kan.  439.  question  was,  not  how  the  judgment 

In  this  latter  case  the  court  said  the  against  the  sheriff  was  obtained,  but 

question  was  not  whether  the  judg-  ought  it,  upon  the  facts,  to  have  been 

ment  against  the  sheriff  was  obtained  obtained? 
by  fraud,  collusion  or  mistake,  but 
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ties,  but  may  be  rebutted  by  them.'  It  bas  also  been  held 
that  such  a  judgment  is  conclusive  evidence  of  the  facts  found 
by  it  against  the  sureties  of  the  officer.  Where  a  judgment 
was,  Avithout  fraud  or  collusion,  recovered  against  a  constable 
alone  for  a  wrongful  attachment  of  the  goods  of  a  third  per- 
son, it  was  held  to  be  conclusive  evidence,  both  as  to  damages 
and  costs,  in  an  action  against  him  and  the  sureties  on  his 
official  bond,  such  bond  being  joint  and  not  joint  and  several. 
The  court  said  there  was  great  conflict  of  authority  on  the 
subject  and  the  case  would  be  decided  on  principle.  The  judg- 
ment was  conclusive  against  the  constable.  The  bond  was 
joint,  and  not  joint  and  several.  If  the  sureties  were  allowed 
to  defend,  the  constable  would  get  the  benefit  of  the  defense. 
A  joint  judgment  must  be  rendered  or  none,  and  it  more  ac- 
corded with  legal  principles  that  the  judgment  should  be  con- 
clusive against  all.  The  court  intimated  that  if  the  bond  had 
been  joint  and  several,  the  judgment  would  have  been  held 
orAj  prima  facie  evidence  and  the  sureties  have  been  allowed 
to  question  it.^ 

§  637.  When  judgment  against  principal  on  Ibond  to  sheriff 
evidence  against  surety  therein,  etc. —  Suit  was  brought 
against  a  high  sheriff  for  the  default  of  his  deputy.  The  deputy 
had  notice  of  this  suit,  and  defended  it,  and  judgment  was  re- 
covered against  the  high  sheriff.  The  high,  sheriff  then  sued 
the  deputy  and  the  sureties  on  his  bond.  The  condition  of  the 
bond  was  that  the  obligors  "  should  in  all  respects  indemnify 
and  save  harmless  the  sheriff  and  all  other  persons  from  any 
loss  and  damage  in  anywise  arising  from  the  conduct  of  the 
said  deputy  in  said  office."  Held,  the  judgment  against  the 
high  sheriff  was  conclusive  evidence  of  the  deputy's  default 
against  both  him  and  his  sureties.  The  court  said  the  bond 
was  the  same  in  legal  effect  as  if  it  had  provided  for  the  in- 

1  Atkins  V.  Baily,  9  Yerg.  (Tenn.)  per  Chapman,  J.  Holding  a  judg- 
111 ;  Mullen  v.  Scott,  9  La.  Ann.  173 ;  ment  against  the  oflScer  conclusive 
City  of  Lowell  v.  Parker,  10  Met.  against  the  surety,  see  Evans  v.  Com- 
(Mass.)  309 ;  Treasurers  v.  Temples,  3  monwealth,  8  Watts  (Pa.),  398 ;  Mas- 
Spears'  Law  (S.  C),  48 ;  State  v.  ser  v.  Strickland,  17  Serg.  &  Eawle 
Cason,  11  S.  C.  393 ;  State  v.  Williams,  (Pa.),  354 ;  Eagles  v.  Kern,  5  Wharton 
19  S.  C.  63.  See,  on  this  subject,  (Pa.),  144 ;  Dennie  v.  Smith,  139  Mass. 
Stephens  v.  Shafer,  48  Wis.  54.  143. 

2  Tracy  v.  Goodwin,  5  Allen,  409, 
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demnification  of  the  sheriflp  against  all  judgments  on  account 
of  the  deputy.'  Certain  sureties  entered  into  a  bond  of  in- 
demnity to  a  sheriff,  conditioned  to  indemnify  him  against  all 
suits,  actions,  costs,  charges  and  damages  for  selling  certain 
goods.  Judgment  was  recovered  against  him  by  the  owner 
of  the  goods  in  a  suit  of  which  the  surety  had  no  notice.  Held, 
in  a  suit  by  the  sheriff  against  the  sureties  on  the  bond,  that 
the  judgment  was  evidence  against  them  "  to  show  that  the 
very  thing  had  happened  which  the  surety  contracted  that  his 
principal  should  not  allow  to  happen.  Of  course  it  was  not 
conclusive  of  the  amount,  for  the  surety  might  have  shown 
that  the  amount  was  increased  by  reason  of  some  fault  of  the 
sheriff,  for  which  the  bond  was  not  intended  to  secure  him."  - 
It  has  been  held  that  "  a  rule  absolute  against  the  sheriff, 
ordering  him  to  pay  over  to  the  plaintiff  the  amount  due  upon 
his^./a.,  is  conclusive  against  the  principal,  hvX  •prima  facie 
evidencfe  only  against  the  securities  in  an  action  upon  the 
bond"  of  the  sheriff.' 

§  638.  When  judgment  against  administrator  conclusive 
evidence  against  his  surety. —  A  settlement  made  by  an  execu- 
tor or  administrator  with,  or  a  judgment  rendered  against 
him  in  his  official  capacity  by,  the  court  in  which  his  accounts 
must  be  settled,  is  generally  held  to  be  conclusive  evidence 
against  his  sureties  of  the  facts  thus  established,  although  the 
sureties  were  not  parties  to,  and  had  no  express  notice  of,  the 
proceedings.*    The  reason  for  this  rule  is  well  illustrated  by 

1  Crawford  u  Turk,  34  Gratt.  (Va.)        <Garber  v.  Commonwealth,  7  Pa. 

176.    The  sureties  on  an  indemnity  St.  265 ;  Hobbs  v.  Middleton,  1  J.  J. 

bond  given  to  a  sheriff  for  making  a  Marsh.  (Ky.)  176 ;  Ealston  v.  Wood,  15 

levy  are,  in  the  absence  of  fraud  or  111.  159 :  McClure  v.  People,  19  Bradw. 

collusion,  concluded  by  a  judgment  (111.  App.)  105;  Williamsons  Howell, 

against  the  sheriff.  Conner  v.  Reeves,  4  Ala.  693 ;  Jones  v.  Bitter's  Adm'r, 

103    N.   Y.   537,  aifirming    35    Hun  56  Ala.   370.    In  some  cases  it  \ia& 

(N.  Y.),  507.  been  held  that  such  a  judgment  or 

3  Huzzard  u  Nagle,  40  Pa.  St  178,  settlement  is  only  prima  fade  evi- 

per  Lowrie,  C.  J.  dence  against  the  surety,  which  may 

3  Crawford  v.  Word,  7  Ga.  445,  per  be  rebutted  by  him.    See  Ordinary  v. 

Lumpkin,  J. ;   Taylor  v.  Johnson,  17  Wallace,  1  Rich.  Law  (S.  C),  507 ; 

Ga  531 ;  Graves  v.  Bulkley,  25  Kan.  Ordinary  v.  Wallace,   3    Rich.'  Law 

249;  Fay  v.  Edmiston,  25  Kan.  439.  (S.  C),    460;    Oi-dinary  v.  Carlile,    1 

See,  on  this  subject,  Watts  v.  Col-  McMuUan,  Law  (8.  C),  100;  Ven-et 

quitt,  66  Ga.  493.  v.  Belanger,  6  La.  Ann.  109;  Canal 
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the  following  extracts  from  opinions  in  cases  where  it  has 
been  held :  "  As  a  general  rule  sureties  upon  official  bonds  are 
not  concluded  by  a  decree  or  judgment  against  their  principal, 
unless  they  have  had  their  day  in  court  or  an  opportunity  to 
be  heard  in  their  defense ;  but  administration  bonds  seem  to 
form  an  exception  to  this  general  rule,  and  the  sureties  thereon 
in  respect  to  their  liability  for  the  default  of  the  principal 
seem  to  be  classed  with  such  sureties  as  covenant  that  their 
principal  shall  do  a  particular  act.  To  this  class  belong  sure- 
ties upon  bail  and  appeal  bonds,  whose  liability  is  fixed  by  the 
judgment  against  their  principal."  ^  It  has  also  been  said  that 
such  "  sureties  are  in  many  respects  like  the  sureties  in  a  bail 
bond,  and  are  equally  bound  by  the  proceeding  against  the 
principal.  The  duty  they  have  assumed  is  that  their  principal 
will  pay  on  demand  all  debts  ascertained  by  judgment  of  a 
court  of  law  against  him  in  his  capacity  of  administrator  if  the 
estate  be  solvent.  His  failure  to  make  payment  is  a  breach 
of  the  administration  bond."  -  Again  it  has  been  said :  "  The 
law  has  placed  the  sureties  of  executors  and  administrators 
on  a  different  footing  from  other  sureties  and  co-obligors  in 
general.  They  are  not  liable  on  the  administration  bond  until 
a  devastavit  is  judicially  established,  and  as  the  question  of  dev- 
astavit is  all  that  is  controverted  in  the  suit  against  the  execu- 
tor or  administrator,  the  decision  is  conclusive,  not  only  against 
the  executor  or  administrator,  but  against  the  sureties  also. 
But  the  sureties  of  a  sheriff  have  no  such  indulgence.  They 
are  liable  to  be  sued  on  the  sheriff's  bond  in  the  first  instance, 
either  ^vith  or  without  the  sheriff,  before  anything  has  been 
determined  as  to  the  sheriff's  default." '  A  judgment  in  favor 
of  an  administrator  is  conclusive  in  favor  of  his  sureties  as 
weR  as  against  them.*  As  fraud  vitiates  everything  with 
which  it  is  tainted,  the  sureties  in  an  administration  bond  may 

&    Banking   Co.    v.   Brown,    4    La.  492;    Hancock  v.  Wilson,  46  Iowa, 

Ann.  545 ;  Bennett  v.  Graham,  71  Ga.  352 ;  Costley  u  AUen,  56  Ala.  198. 

211.    See,  also,  on  this  subject,  as  to  '  Per  Sanderson,  C.  J.,  in  Irwin  v. 

confession  of  judgment  by  an  execu-  Backus,  25  Cal.  214 

tor,  Iglehart  v.  The  State,  2  GiU  &  2  Per  Dewy,  J.,  in  Heard  v.  Lodge, 

Johns.   (Md.)  235.     See   further    on  20  Pick.  53. 

sureties  to  confessed  judgments,  Citi-  'Per  Holman,  J.,  in  Governor  v. 

zens'  Savings  Bank  v.  Ole,  47  Iowa,  Shelby,  2  Blackf.  (Ind.)  26. 

*  State  V.  Coste,  86  Mo.  437. 
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sliow  that  the  judgment  against  their  principal  was  obtained 
by  fraud  and  collusion.'  Where,  in  a  suit  against  the  sureties 
on  an  administration  bond,  a  decree  of  the  ordinary  against 
the  administrator  was  offered  in  evidence,  it  was  held  compe- 
tent for  the  sureties  to  show  that  the  administrator  at  the 
time  of  the  decree  had  removed  from  the  state,  and  that  the 
decree  was  therefore  void.^ 

§  639.  How  far  judgment  against  guardian  eyidence 
against  his  surety. —  A  guardian's  bond  was  conditioned  that 
lie  should  account,  etc.,  "  and  perform  all  orders  and  decrees 
of  the  county  court  by  him  to  be  performed  in  the  premises." 
The  guardian  accounted  before  the  court  and  in  the  presence 
of  the  sureties,  and  a  certain  amount  was  found  due  from  him, 
and  a  decree  entered  therefor.  Held,  this  decree  was  conclusive 
on  the  sureties  as  to  the  amount  of  the  guardian's  liabilities. 
The  court  said  this  would  have  been  so  even  if  the  sureties 
had  not  been  present  at  the  accounting.  "Whenever  the 
surety  has  contracted  in  reference  to  the  conduct  of  one  of 
the  parties  in  some  suit  or  proceeding  in  the  courts,  he  is  con- 
cluded by  the  judgment." '  Where  a  decree  was  rendered 
against  a  guardian  five  years  after  the  surety  on  his  bond  had 
been  discharged  from  liability,  it  was  held  that  such  decree 
was  admissible  as  evidence  against  the  surety  to  establish 
waste  on  the  part  of  the  guardian  at  some  time,  but  was  not 
alone  sufficient  to  establish  waste  during  the  time  for  which 
the  surety  was  liable.^ 

§  640.  When  decree  against  principal  conclusive  against 
surety  on  injunction  bond. —  The  surety  on  an  injunction 
bond,  who  by  his  obligation  undertakes  to  abide  the  decree  of 
a  court  of  chancery  and  pay  such  damages  as  may  be  awarded 
against  his  principal,  is  conclusively  bound  by  such  decree. 
Here  the  undertaking  does  not  relate  to  the  cause  of  action, 
but  to  the  result ;  and  the  surety,  having  undertaken  to  be- 

'  Annett  u  Terry,  35  N.  Y.  256.  State  v.  Stewart,  36  Miss.  652 ;  Bry- 

2Buckner  v.  Archer,  1  McMullan,  ant,  Guardian,  v.  Owen,  1  Kelly  (Ga), 

Law  (S.  C),  85.  355 ;  Bradwell  v.  Spencer,  16  Ga.  578 ; 

3  Shepard  v.  Pebbles,  88  Wis.  373,  State  v.  Eosswaag,  8  Mo.  App.  11 ; 

per  Cole,  J.;   Badger  v.  Daniel,  79  State  v.  Engelte,   6  Mo.  App.  356; 

N.  C.  373.    Holding  that  a  judgment  May  &  Pasco  v.  May,  19  Fla.  373. 

against   a  guardian  is  only  prima  ^  Bryant  v.  Owen,   1  Kelly  (Ga.), 

facie  evidence  against  his  surety,  see  855. 
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come  responsible  therefor,  is  conclusively  bound  thereby.^ 
Certain  sureties  signed  an  injunction  bond  in  a  suit  brought  to 
restrain  the  carrying  of  passengers.  It  was  decided  in  that 
suit  that  the  parties  against  whom  the  injunction  ran  had  a 
right  to  carry  passengers.  In  a  suit  on  the  injunction  bond 
for  damages,  the  sureties  sought  to  show  that  such  party  had 
no  right  to  carry  the  passengers.  Held,  that  the  sureties  had 
voluntarily  assumed  such  a  connection  with  the  chancery  suit 
that  they  were  concluded  by  the  decree  in  it  so  far  as  the  same 
matters  were  in  question,  and  they  could  not  in  the  suit 
against  them  contest  the  right  of  the  plaintiffs  to  carry  the 
passengers.^ 

§  641.  What  presumptions  arise  from  non-payment  by 
principal. —  An  officer  will  not  be  presumed  to  have  applied 
public  funds  to  his  private  use,  and,  as  a  general  rule,  in  an 
action  where  the  official  conduct  of  an  officer  is  in  question, 
his  pecuniary  embarrassments  are  not  competent  evidence. 
But  where  it  appears  that  he  has  mixed  the  public  funds  indis- 
criminately with  his  own,  and  has  been  in  the  habit  of  paying 
public  demands  from  his  private  funds,  and  moe  versa,  his  pe- 
cuniary embarrassments  may  be  shown  as  tending  to  prove  a 
defalcation.  The  refusal  of  a  county  treasurer  to  pay  an  order 
on  him  is  of  itself  evidence,  when  unexplained,  that  there  is 
no  money  to  meet  such  demand,  and  if  money  ought  to  be  in 
his  hands  to  pay  it,  such  refusal  is  evidence  of  a  defalcation, 
because  the  presumption  is  that  the  officer  will  do  his  duty 
and  pay  if  there  are  funds.  But  if  he  alleges,  as  a  reason  for 
his  failure  to  pay,  that  the  orders  are  informal  or  illegal,  this 
rebuts  the  presumption  arising  from  such  non-payment.'  The 
mere  fact  that  the  maker  of  a  note  provided  no  funds  to  pay 
it  at  the  time  and  place  of  its  maturity,  but  suffered  it  to  be 
protested  for  non-payment,  has  been  held  not  to  furnish  ^rima 

1  Lothrop  V.  Southworth,  5  Mich.  2  Towle  v.  Towle,  46  N.  H.  431. 
436.  And  to  similar  effect,  see  McAl-  See,  generally,  as  to  how  far  surety- 
lister  V.  Clark,  86  111.  236.  The  decree,  bound  by  decree  against  principal, 
however,  to  be  of  any  effect,  must  be  Gravett  v.  Malone,  54  Ala.  19 ;  Had- 
bya  court  of  competent  jurisdiction;  dock  v.  Perham,  70  Ga.  573. 
otherwise  it  would  be  void.  Anthony  » NoUey  v.  Callaway  County  Court, 
V,  Kas'ey,  88  Va  388.  11  Mo.  447. 
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facie  evidence  that  the  maimer  was  insolvent  when  the  note 
feU  due.' 

§  642.  When  surety  estopped  by  recitals  of  his  obliga- 
tion.—  As  a  general  rule,  sureties  are  estopped  to  deny  the 
recitals  contained  in  the  obligation  signed  by  them.  The 
sureties  in  a  bond  which  recites  that  the  principal  is  sheriff 
are  estopped  from  denying  the  fact,^  or  showing  that  he  never 
took  the  oath  of  office,  and  consequently  was  not  legally 
sheriif.'  Tlie  sureties  in  an  j^ttachment  bond,  which  recites 
that  certain  funds  have  been  seized  on  attachment,  are  estopped 
to  deny  that  fact.*  "Where  a  party  gave  two  sureties  a  writ- 
ing which  stated  that  he  had  received  a  certain  amount  of 
money  from  the  principal,  and  provided  that  he  should  save  the 
sureties  harmless  to  that  amount,  it  was  held,  in  a  suit  by  the 
sureties  against  him  on  this  instrument,  that  he  was  estopped  to 
deny  that  he  had  received  such  sum.'  Parol  evidence  is  admissi- 
ble to  show  that  a  bond  on  its  face,  purporting  to  be  delivered 
absolutely,  was  in  fact  delivered  as  an  escrow.*  A  statute  pro- 
hibited leases  from  being  made  to  slaves.  A  slave  made  a  lease 
with  surety,  it  being  recited  in  the  lease  that  the  slave  was  a 
free  woman.  Held,  that  the  surety,  when  sued  on  the  lease, 
might  set  up  the  fact  of  slavery  as  a  defense,  and  was  not 
estopped  by  the  lease  to  shovr  it.  The  court  said :  "  If  it  be 
true  that  it  is  against  the  policy  of  the  law  that  a  slave  should 
rent  a  house  in  the  city  of  New  Orleans,  it  is  obvious  that  a 
contract  of  this  kind  is  radically  null  and  void,  and  that  what- 

'  Ranson  v.  Sherwood,  36  Conn.  437.  Or  that  it  was  properly  executed. 

2  Brown  v.  Grover,  6  Bush  (Ky.),  1.  State  v.  Cooper,  53  Miss.  615.    Or  the 

So  the  sureties  on  a  bond  which  re-  regularity  of  their  principal's  elec- 

cites  that  their  principal  is  treasurer  tion.    Lionberger  v.  Krieger,  Sr.,  88 

or  collector  are  estopped  from  deny-  Mo.  160,  affirming  13  Mo.  App.  313 ; 

ing  that  fact.   Hall  v.  Brackett,  63  N.  Boone  Co.   v.  Jones,  54  Iowa,   699. 

H.  509 ;  Frownfelter  v.  State,  66  Md.  See,  further,  on  this  subject.  Guild  u 

80.    Sureties  on  an  official  bond  are  Thomas,   54   Ala.    414 ;    Wright   v. 

estopped  from  denying  the  eligibility  Lang,  66  Ala  389 ;  Loveman  v.  Tay- 

of  their  principal.    Jones  v.  Gallatin  lor,  85  Tenn.  (1  Pickle),  1. 

Co.,  78  Ky.  491  ;  State  u  Anderson,  3  PoUce  Jury  v.  Haw,  3  La.  (Miller), 

16  B.  J.  Lea  (Tenn.),  331 ;  School  Di-  41. 

rectors  v.  Judice,  39  La.   Ann.  896.  ■>  Price  v.  Kennedy,  16  La.  Ann.  78. 

Or  the  validity  of  the  bond.    State  v.  s  Drury  u  Fay,  14  Pick.  336. 

Anderson,  16  B.  J.  Lea  (Tenn.),  331.  e  Crawford  v.  Foster,  6  Ga.  803. 
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ever  devices  were  resorted  to  for  the  purpose  of  evading  the 
law  may  be  met  by  parol  evidence,  adduced  even  in  behalf 
of  the  contracting  parties.  The  admission  in  that  contract  of 
lease  that  Mary  Wise  was  a  free  woman  of  color  does  not 
debar  her  co-defendants  from  proving  the  contrary.^ 

§  643.  Miscellaneous  cases  as  to  evidence  in  suits  against 
sureties. —  The  principal  in  an  overdue  note  paid  a  sum  to  the 
creditor,  and  an  agreement  for  extension  was  signed  stating 
that  such  sum  was  paid  on  the  principal  of  the  note.  Held, 
the  sureties  on  the  note  could  not,  in  a  suit  against  them,  show 
that  the  sum  paid  was  on  account  of  interest,  for  that  would 
be  to  contradict  the  writing.^  On  the  same  principle,  where  a 
guaranty,  clear  and  unambiguous  on  its  face,  was  construed  to 
be  not  continuing,  it  was  held  that  it  could  not  be  shown  by 
parol  evidence  that  it  was  intended  to  be  continuing.^  Where 
two  parties  sign  a  note,  in  the  body  of  which  one  is  described 
as  principal  and  the  other  as  surety,  and  one  of  them  pays  it, 
it  may  be  shown  by  parol,  in  a  suit  by  him  against  the  other, 
that  the  note  was  given  for  a  partnership  debt  for  which  both 
were  equally  liable.*  In  an  action  on  the  guaranty  of  a  note 
it  is  not  necessary  to  prove  the  signature  of  the  maker.  It  is 
sufHcient  if  the  signature  of  the  guarantor  is  proved.'  If  a 
promissory  note  payable  to  a  firm,  and  indorsed  by  the  firm 
for  the  accommodation  of  the  maker,  is  in  the  hands  of  the 
maker,  that  is  sufiioient  evidence  of  notice  to  a  purchaser  of 
the  note  of  the  fact  of  suretyship."  The  mere  fact  that  the 
holder  of  a  note  presented  it  for  payment  when  due,  and 
caused  it  to  be  protested  and  notice  thereof  to  be  given  to 
the  indorser,  does  not  fwm.^  frima  facie  evidence  of  the  use 
of  due  diligence  to  collect  the  note."  Where  the  court  in 
which  a  recognizance  is  entered  decides  that  the  principal  does 
not  appear,  the  sureties  therein  cannot  show  in  a  suit  against 
them  that  he  did  appear.^ 

1  Levy  V.  Wise,  15  La.  Ann.  38,  per  » Cooper  v.  Dedrick,  33  Barb.  (N.  Y.) 
Voorhies,  J.  516. 

2  Halliday  r.  Hart,  30  N.  Y.  474.  ^  Hendrie  v.  Berkowitz,  37  CaJ.  113. 

3  Hall  V.  Rand,  8  Conn.  560.  ''  Banson   v.  Sherwood,  26   Conn. 
<  PoUard  v.  Stanton,  5  Ala.  451.           436. 

8  People  V.  Wolf,  16  Cal  885. 


906  EVIDENCE.  [§  644. 

§  644.  Miscellaneous  cases  illustrating  tlie  admissibility 
of  parol  evidence  in  suretyship.^  Parol  evidence  is  admis- 
sible to  prove  that  sureties  had  not  sealed  and  never  author- 
ized any  one  to  seal  a  bond.^  So  it  is  admissible  for  the  pur- 
pose of  applying  a  contract  of  guaranty  to  its  subject-matter,^ 
and  to  show  a  waiver  of  protest  by  the  guarantor  of  a  note 
without  release  of  a  prior  indorser.'  But  in  an  action  against 
a  surety  on  a  bond,  evidence  of  his  habits  as  respects  becom- 
ing surety  held  inadmissible.4  "Where  a  surety  testified  that 
he  signed  a  recognizance  only  upon  condition  that  another 
should  sign  as  co-surety,  proof  that  he  signed  because  of  prop- 
erty turned  over  to  him  by  the  prisoner,  held  incompetent.'' 
In  an  action  on  an  oflBcial  bond,  where  it  is  alleged  that  the 
principal  failed  to  account  for  certain  items,  held,  that  evidence 
may  be  introduced  to  prove  that  he  did  not  account  with  ref- 
erence to  the  particular  items.*  Business  correspondence  from 
which  the  terms  of  a  contract  are  gathered  are  the  best  evi- 
dence as  to  any  guaranty  implied  therein,  and  if  such  guar- 
anty is  implied,  parol  evidence  denying  it  is  held  inadmissible.'' 
A  guarantor  of  the  payment  of  ^  debt  when  due  cannot  show 
by  parol  that,  at  the  time  the  guaranty  was  delivered,  it  was 
understood  between  him  and  the  guarantee  that  he  should  be 
liable  only  as  a  guarantor  of  the  collection  of  tke  debt.^  In 
an  action  against  guarantors  of  a  note,  evidence  that  at  the 
time  the  note  was  made  it  was  understood  between  the  maker, 
guarantors  and  payee  that  the  maker  had  signed  the  same 
without  consideration,  at  the  request  and  for  the  accommoda- 
tion of  the  guarantors,  and  upon  their  promise  that  they 
would  take  care  of  it,  and  pay  it,  held  inadmissible  as  going 
to  establish  at  the  very  making  of  the  note  an  oral  agree- 
ment in  direct  conflict  with  the  written  guaranty.'  Where  a 
bond  and  agreement  were  independent  of  each  other,  parol 

1  Town  of  Barnet  n  Abbott,  53  Vt.  6  Bernhard  v.  Wyandotte,  33  Kan. 
130.  465. 

2  "Wills  V.  Ross,  77  Ind.  1.  7  Whiting  Co.  v.  White  Lead  Works, 

3  Zahm  V.  First  National  Bank,  103  58  Mich.  39. 

Pa.  St.  576.  8  Neil    u    Board    of    Trustees,  31 

^Triplett  v.  Goffs  Adm'r,  83  Va.  Ohio  St.  15. 

784.  9  Allen  v.  Rundle,  50  Conn.  9. 

6  Madden  v.  State,  35  Kan.  146. 
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evidence  held  inadmissible  to  show  that  the. surety's  liability 
was  measured  by  the  agreement.' 
§  645.  Miscellaneous   presumptions   in  suretyship. —  In 

determining  the  question  of  suretyship,  it  is  held  to  be  pre- 
sumed that  the  court  had  jurisdiction  over  the  principal  be- 
fore rendering  judgment.^  Knowledge  of  suretyship  is  not 
presumed  in  favor  of  the  sureties,  but  must  be  proved.'  AH 
obligors  in  a  joint  bond  are  held  presumed  to  be  principals, 
except  such  as  have  the  word  "  security  "  opposite  their  names. ^ 
Where  sureties  undertake  for  the  same  principal  and  for  the 
same  debt,  they  will  be  presumed  to  be  co-sureties,^  though 
an  accommodation  indorser  is  not  presumed  to  be  a  co-surety 
of  one  who  signs  as  maker  of  a  note,  but  parol  evidence  is  ad- 
missible to  prove  that  he  did  sign  as  co-surety.^  The  mere 
taking  of  promissory  notes  by  a  creditor  from  a  debtor  held 
not  of  itself  to  create  a  legal  presumption  that  they  were 
taken  in  satisfaction  of  a  previously  existing  indebtedness,  nor 
to  establish  an  agreement  to  give  further  time,  whereby  a 
surety  will  be  discharged.''  Where  a  surety  pays  a  judgment 
against  himself  and  principal,  and  receives  an  assignment  of 
the  same,  held  to  be  presumed  that  he  paid  the  full  sum  due 
at  the  time,  and  that  the  payment  was  made  on  the  date  of 
the  assignment.' 

§  646.  Evidence  of  conversations  —  Admissibility  of. — 
Conversations  between  the  principal  and  sureties  prior  to  the 
approval  of  a  bond,  and  without  the  knowledge  of  the  officers 
charged  with  its  acceptance,  held  not  admissible  on  behalf  of  the 
sureties.'  In  an  action  against  a  surety  upon  a  promissory  note, 
the  defense  to  which  was  extension  of  tijne,  evidence  of  a  con- 

1  The  Domestic  Sewing  Machine  ^  Searing  v.  Berry,  58  Iowa,  30.  To 
Co.  V.  Webster  et  at,  47  Iowa,  357.  the  effect  that  there  is  no  presump- 
That  parol  evidence  is  admissible  to  tion  that  the  residue  unaccounted  for 
show  a  limitation  of  liability,  see  by  a  deceased  executor  was  paid  out 
Myers  v.  'Ery,  18  Bradw.  (111.  App.)  74  in  accordance  with  the  terms  of  the 

2  Burke  v.  Pinnell,  93  Ind.  540.  trust,  see  White  v.  Ditson,  140  Mass. 

3  MuUindore  v.  Wertz,  75  Ind.  431.     351.    To  the  effect  that  an  indorse- 
<  Harper's  Adm'r  v.  McVeigh,  83    ment  upon  a  note  to  the  surety  by 

Va.  751.  the  payee  and  possession  of  the  note 

s  Houch  V.  Graham,  106  Ind.  195.  by  the  surety  is  presumptive  that  the 

6  Knopf  V.  Morel,  111  Ind.  570.  surety  paid  the  note,  see  Waldrip  v. 

T  Hutchinson  v.  Wordwell,  107  Pa.  Black,  74  Cal.  409. 

St  509.  9  Harvey  v.  State,  94  Ind.  159. 


90S  EVIDENCE.  [§§  647,  648. 

versation  at  the  time  of  delivery  of  the  agreement  for  extension 
by  the  holder  to  the  principal,  and  of  a  conversation  between 
them,  'before  the  date  of  the  agreement  and  before  it  was 
written,  to  the  effect  that  it  should  become  binding  only  upon 
the  assent  of  the  surety,  held  admissible.^  On  trial  of  an  ac- 
tion upon  a  promissory  note,  the  plaintiff  read  in  evidence  the 
note  and  an  indorsement,  "  Eeceived  October  15,  1878,  forty 
dollars  on  the  within.  F.  G."  Defendant,  to  sustain  an  an- 
swer of  suretyship  and  release,  by  an  extension  of  time  given 
to  the  principal,  was  held  entitled  to  give  in  evidence  that 
part  of  a  conversation  between  plaintiff  and  a  competent  wit- 
ness, in  which  plaintiff  read  to  him,  and  he  himself  read  the 
same  indorsement  with  the  added  words,  "  interest  to  Febru- 
ary 23,  1879."  ^  In  a  suit  on  an  indemnity  bond,  evidence  of 
interviews  between  the  parties  thereto  concerning  their  re- 
spective interests,  whether  before  or  after  its  date,  held  ad- 
missible.' 

§  647.  When  declarations  or  admissions  of  surety  evi- 
dence against  him. —  A  letter  by  the  principal  containing  a 
statement  of  admissions  of  liability  thereon  by  the  surety, 
held  inadmissible  against  the  surety.*  Testimony  of  a  surety 
that  he  would  not  have  become  such  had  he  known  the  facts 
concealed,  held  admissible.' 

§  648.  Evidence  of  suretyship — Burden  of  proof — Surety 
as  witness  —  Competency  of  testimony  for  and  against  sure- 
ties.—  Where  a  note  was  made  by  two  persons,  without  any 
designation  that  one  was  surety,  held^  the  surety  must  prove 
his  suretyship,  and  the  plaintiff's  knowledge  of  it,  in  order  to 
make  this  defense  avg-ilable."  A  recital  in  a  mortgage  that 
the  grantee  was  surety  for  the  grantor  held  to  be  evidence  of 
such  suretyship  as  to  a  subsequent  mortgage.'  Where  two 
■joint  makers  of  a  note  were  sued,  and  one  claimed  to  be  re- 

1  Wilson  V.  Powers,  131  Mass.  539.  Holding  that  if  a  surety  fails  to  es- 

2  Mennet  v.  Grisard,  79  Ind.  332.  tablish  his  suretysjiip  at  the  trial,  he 

3  Lee  V.  Wisner,  38  Mich.  83.  cannot  afterwai-ds  set  up  such  de- 
*  Root  &  Sons  Music  Co.  v.  Cald-  fense,  see  Gatewood  v.  Leak,  99  N.  C. 

well,  54  Iowa,  433 ;  Wells  v.  Kava-  357.    To  the  effect  that  in  an  action 

nagh,  70  Iowa,  519.  to  determine  a  question  of  suretyship 

6  Remington  Sewing  Machine  Co.  the  plea  of  infancy  is  bad,  see  Dewitt 

V.  Kezertee,  49  Wis.  409.  u  Boring,  133  Ind.  4. 

6  Williams  u   Scott,  83    Ind,  405.        '' Krutsinger  ».  Brown,  73  Ind.  466. 
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leased  because  a  former  judgment  rendered  upon  such  note 
was  still  subsisting  against  his  co-maker,  held,  the  burden  was 
upon  him.^  In  an  action  on  a  promissory  note  against  a  prin- 
cipal and  his  suretj',  wherein  the  surety  set  up  an  agreement 
between  the  plaintiff  and  principal  for  an  extension  of  the 
time  of  payment,  the  burden  of  proving  the  same  is  on  the 
surety.2  In  a  suit  by  a  building  association  against  a  surety 
upon  a  bond  given  to  said  association,  the  surety  defended  on 
the  ground  that  he  had  made  a  parol  agreement  with  the 
agent  of  the  association  whereby  he  was  to  be  released  from 
liability  in  the  event  of  a  certain  contingency.  Held,  that  the 
burden  was  on  him  either  to  show  that  tlie  agreement  was 
made  with  the  knowledge  of  the  officers  of  the  association,  or 
that  he  was  acting,  at  the  time,  within  the  scope  of  the  author- 
ity confided  to  him  by  the  board  of  directors.'*  In  an  action 
by  the  holder  of  a  note  against  an  administrator  of  the  de- 
ceased debtor,  the  sureties  to  the  note  are  held  to  be  compe- 
tent witnesses  to  prove  its  execution  by  the  principal.''  In  an 
action  against  a  surety  on  a  promissory  note,  held,  that  the 
wife  of  the  principal  maker  thereof  is  not  a  competent  witness 
to  testify  in  favor  of  the  surety  to  show,  for  example,  payment 
of  the  note  by  her  husband.^  The  testimony  of  a  witness 
(since  deceased)  taken  in  the  probate  court,  on  an  accounting 
there  had,  cannot  be  given  in  evidence  against  the  sureties  in 
an  action  on  the  administration  bond,  when  they  were  not 
parties  to  such  accounting.' 

lEobinson  v.  Snyder,  97  Ind.  56.  SFeUers    v.    Davis,    22  S.  C.  425. 

See,  further,  as  to  burden  of  proof,  Holding  that  if  a  defalcation  of  an 

Love  V.  Lamar,  78  Ga.  333.  oflScer  has    been   suiHoiently  estab- 

2  Barclay  v.  Miers,  70  Ind.  346.  And  lished,  it  is  immaterial  whether  dec- 
as  to  what  must  be  sufficient  to  sus-  larations  of  the  officer  were  correctly 
tain  this  defense,  see  Underwood  v.  admitted,  see  Dignan  v.  Shields,  51 
Sample,  70  Ind.  446.  Tex.  322.    See,  on  the  subject  of  the 

3  Gass  V.  Citizens'  Bldg.  &  Loan  admissibihty  of  admissions,  Gilmar's 
Ass'n,  95  Pa.  St  101.  Adni'r  v.  Baker's  Adm'r,  24  W.  Va. 

*  Eobinson  v.  Robinson,  20  S.  C.  567.  72.    As  to  the  evidence  and  proof  of 

As  to  when  testimony  of  a  surety  as  the  record  in  a  suit  upon  a  bond,  see 

to  declarations  of  his  principal,  made  Leak  v.  Covington,  99  N.  C.  559.  As 

to  him  at  the  time  he  becamp  such  to  what  evidence  was  held  inadmissi- 

surety,  is  inadmissible,  see  Ricketts  v.  ble  in  a  suit  against  the  sureties  to  a 

Harvey,  78  Ind.  152.  bond,  see  Rounsavell  v.  Wolf,  47  Wis. 

5  Craig  V.  Miller,  34  111.  App.  335,  353. 
adhering  to  16  IlL  App.  133. 
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negligence  of  state  or  corporation  in  not  compelling  ofiScer  to, 
no  defense  to  surety  on  official  bond      .....  425 

ACCOUNT  STATED  — 

verbal  guaranty  sufficient  to  support  verbal     ....  79 

ACKNOWLEDGE  — 

sureties  on  official  bond,  liable  whether  they,  or  not          .        .  608 

sureties  to  bond  need  not,  same 520 

ACT  — 

negligence  of  creditor  is  considered  his 443,  444 

ACT  OF  CREDITOR — 

which  will  discharge  surety  must  be  unlawful          .        .        .  233 
although  it  mislead  surety,  will  not  discharge  him,  when          .  246 
in  advising  surety  to  carry  property  out  of  state  does  not  dis- 
charge surety,  when 249 

which  prevents  performance  by  principal  discharges  surety      .  250 
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ACT  OF  CEEDITOR  — continued.  Section. 

if  by,  lien  on  property  of  principal  for  payment  of  the  debt  is 
lost  or  rendered  unavailing,  surety  discharged  pro  tanto  4S6,  437,  438 

when  surety  wholly  dischai-ged  by,  in  relinquishing  security 
for  the  debt 439 

in  relinquishing  property  of  principal  where  creditor  has  no 
lien  thereon  does  not  discharge  surety 480 

in  relinquishing  lien  on  property  of  principal  does  not  dis- 
charge surety,  when 431 

ACT  OF  GOD  — 

when  sickness  or  death  of  principal  excuses  bail       .        .        .  497 

ACT  OF  LAW  — 

surety  not  discharged  if  principal  i-eleased  by   .         .         .        .  150 

surety  in  replevin  bond  not  liable  when  return  of  property  ren- 
dered impossible  by 485 

which  will  discharge  bail  must  be,  of  state  in  wliich  obligation 
is  given  ..........  500 

liability  of  bail  where  principal  is  placed  beyond  his  control  by         514 

ACTION  — 

when  surety  liable  to,  before  any  steps  are  taken  against  prin- 
cipal   97 

what  steps  must  be  taken  against  principal  before  guarantor  of 
collection  liable  to 98,  99 

when  necessary  against  principal  before  guarantor  can  be  sued  100 

can  be  sustained  by  creditor  not  named  in  obligation  against 
surety  to  one  debtor  that  another  debtor  shall  pay  debt  .         137 

when  joint,  may  be  sustained  against  principal  and  surety        .      1, 137 

when  cause  of,  accrues  to  surety  against  principal  for  indemnity         305 

surety  may  pay  by  instalments  and  sue  principal  for  each  pay- 
ment     .         .  307 

of  assumpsit,  lies  against  principal  in  favor  of  surety  who  pays 
debt  in  any  way  308 

when  joint,  can  and  when  it  cannot  be  maintained  by  joint 
sureties  for  indemnity  ........  309 

surety  who  pays  may  sue  principal  for  indemnity  without  de- 
mand or  notice       .  310 

may  be  brought  by  creditor  against  surety  before  exhausting 
other  securities  for  debt 337 

equity  will  at  suit  of  surety  compel  creditor  to  bring,  against 

principal 338 

,  whether  surety  can  by  request  alone  compel  creditor  to  bring, 

against  principal 339 

surety  may  defend  against  principal 350 

bail  may  defend,  against  principal 606 

when,  for  contribution  can  be  brought  by  surety  holding  in- 
demnity        ..........  374 

either  at  law  or  in  equity  may  be  maintained  by  surety  for  con- 
tribution       . 389 
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ACTION — oontinued.  Section. 
when,  for  contribution  should  be  joint  and  when  several          .  391 
when  two  siu-eties  who  have  paid  debt  may  join  in,  for  subroga- 
tion  333 

dismissal  of,  commenced  by  creditor  against  principal  does  not 

discharge  surety 381 

when  surety  discharged  by  negligence  of  creditor  in  prosecut- 
ing, against  principal 444 

when  judgment  may  be  rendered  against  sureties  in  appeal 

bond  without 454 

against  surety  on  sheriff's  or  constable's  official  bond        .         .  569 

against  surety  on  guardian's  official  bond  ....  574 

what  notice  to  bring,  sufficient  under  statute     ....  605 

to  whom  statutory  notice  to  bring,  must  be  given     .         .         .  606 

against  whom,  should  be  brought  when  statutory  notice  to  sue 

is  given 607 

as  to  diligence  to  be  used  in  prosecuting,  when  statutory  notice 

to  sue  is  given 608 

waiver  of  written  statutory  notice  to  bring        .     '    .         .         .  609 

how  fact  that  surety  is  indemnified  affects  statutory  right  to 

require  creditor  to  bring 610 

how  death  of  principal  affects  right  of  surety  to  give  statutory 
notice  to  bring 611 

AD  DAMNUM  — 

when  surety  in  appeal  bond  discharged,  if  increased         .        .  458 

when  bail  in  civil  suit  discharged  by  increase  of        .         .         .  505 

smrety  for  release  of  property  not  discharged  because  of  change 
in,  of  writ 465 

ADMINISTEATOR  — 

whether  joint  administrators  are  sureties  for  each  other  .         .  573 

subrogation  of  sureties  of 318 

whether  surety  in  official  bond  of,  liable  till  devastavit  estab- 
lished by  suit  against  principal      .                 ....  578,  579 
when  surety  in  official  bond  of,  concluded  by  settlement  by  or 

judgment  against  principal 580 

when  judgment  against,  not  conclusive  on  his  sureties      .         .  580,  n. 
UabUity  of  sureties  in  first  and  second  official  bonds  of      .         .  581 
liability  and  rights  of  surety  in  official  bond  of  two  administra- 
tors when  one  dies  or  ceases  to  act 583 

whether  surety  in  official  bond  of,  liable  for  rents  or  proceeds  of 

real  estate  sale 583 

surety  in  official  bond  of,  only  liable  for  official  misconduct      .  584 

miscellaneous  cases  as  to  liability  of  surety  in  official  bond  of   .  585, 586 

right  of  surety  on  bond  of,  to  be  released  from  liability    .         .  587 

actions  and  defenses  on  bond  of 587 

liability  of  surety  of,  not  terminated  by  death  of        .         .        .  566,  n. 
surety  upon  bond  of  two,  may  call  upon  either,  for  indemnity 

in 581,  n. 

68 
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ADMINISTRATOR  —  continued.  Section. 

sureties  of,  not  liable  when  his  accounts  have  been  confirmed  586,  n. 
surety  upon  bond  of,  not  liable  for  antecedent  debt  due  from 

his  principal  to  the  estate       .......     586,  n. 

liability  of  surety  of,  when  he  is  himself  appointed,  de  bonis 

non        ...........     586,  n. 

ADMISSIONS  — 

when,  of  principal  not  evidence  against  surety  .         .         .  624 

of  principal,  evidence  against  surety  in  joint  suit  against  them  625 

instances  of,  of  principal  as  evidence  against  surety  .        .  626 

where,  of  principal  are  part  of  res  gestae,  evidence  against  surety  637 

when,  of  surety  evidence  against  him 647 

ADVANCE  — 

payment  of  interest  in,  by  principal  debtor  discharges  surety, 

when 352 

when  guaranty  exhausted  and  when  not  exhausted  by,  of 

amount  in      .........         .  160, 161 

ADVANCES  — 

made  by  obligee  to  contractor  faster  than  due,  discharges  surety 

for  contractor 122 

when  surety  liable,  although,  exceed  amount  mentioned  in 

guaranty        ..........  126 

when  guarantor  must  be  notified  of,  made  under  guaranty      .  192 

when  guarantor  not  entitled  to  notice  of,  made  to  principal     .  195 

when  surety  discharged  if  creditor  make,  to  principal  of  greater 

or  less  amount  than  that  for  which  sui-ety  liable  .        .        .  387 

ADVERTISING  — 

surety  of  sheriff  not  liable  for  costs  of 533 

surety  of  tax  collector  not  liable  for  costs  of,  property  for  taxes  533 

AFFIDAVIT  — 

of  surety's  qualification 10,  n. 

AGENT  — 

to  sign  the  name  of  another  as  surety  must  pursue  his  authority 

strictly 20 

general,  cannot  usually  bind  principal  as  surety  for  another  .  20 
for  sale  of  property,  when  liable  as  implied  guarantor  of  paper 

he  has  taken 28 

promise  of  del  credere,  not  within  statute  of  frauds  ...  71 

to  sign  writing  required  by  statute  of  frauds     ....  90 

bail  may  depute,  to  ariest  principal 496 

officer  of  government  or  corporation  its  agent  only           .        .  655 

ALDERMAN  — 

cannot  become  surety,  when 8 

ALIMONY  - 

surety  for,  cannot  be  compelled  to  pay  by  motion     .        .        .  138 

surety  for,  discharged  if,  changed  by  the  court         .        .        .  898 

surety  for,  estopped  when          . 45 
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ALIUNDE-  Section, 

relation  of  suretyship  may  be  shown 39,  n. 

ALLEGATION  — 

general,  of  notice  ia  sufficient  in  pleading  ....  30.3 

ALTERATION  — 

credit  on  back  of  note  of  amount  in  excess  of  value  of  property 
purchased  is  not,  which  discharges  surety      ....  114 

of  the  contract,  discharges  the  surety 378 

wi-iting  unauthorized  agreement  over  blank  indorsement  not, 

which  vitiates  ti-ue  agreement 183 

effect  of  material,  of  note  is  to  wholly  desti'oy  it        .         .         .  379 

changing  date  of  note  or  adding  interest  is,  which  discharges 

surety 379 

how,  of  note  by  addition  of  new  party  affects  surety  and  prin- 
cipal       380 

of  note  which  will  and  will  not  discharge  surety ;  instances     .  381-383 
surety  not  discharged  if,  after  alteration  of  contract  is  made,  he 

ratify  it 384 

of  bond  as  affecting  liability  of  surety  thereon  ....  885,  386 
of  contract,  cannot  be  made  by  city  except  through  its  corpo- 
rate authorities  by  ordinance         .         .                 ...  386 
when  additional  surety  signing  bond  is  not  such  as  will  dis- 
charge original  surety 386 

when  advance  by  creditor  to  principal  of  greater  or  less  amount 
than  that  for  which  surety  is  liable  is,  which  discharges 

surety 387 

when,  of  bail  bond  discharges  bail    ....         .         .  385 

of  contract  discharges  surety,  even  though  it  is  for  his  benefit .  888 
whether,  of  contract  discharges  surety  on  lease  .  .  .  389,  390 
when,  in  compensation  of  principal  discharges  surety  .  .  393 
of  duties  of  principal  discharges  sureties  for  his  conduct .  .  393,  394 
of  the  responsibOity  of  the  principal  discharges  the  surety  .  395 
misceUaneous  cases  of  discharge  of  surety  by,  of  his  responsi- 
bility      396 

any  dealing  between  creditor  and  principal  which  amounts  to 

a  departure  from  the  contract  is  an,  which  discharges  surety         397 
when,  of  part  of  contract  does  not  release  surety  from  re- 
mainder        ..........  398 

miscellaneous  cases  concerning  discharge  of  surety  by,  of  con- 
tract        .         .  399 

in  mode  of  appointment  or  tenure  of  office  affects  surety  in 

official  bond,  how 553 

in  emoluments  of  office  affects  liability  of  surety  in  official 
bond,  how 658 

ALTERNATIVE  — 

when  condition  of  bond  is  in,  surety  discharged  by  principal's 
performance  of  one  of,  conditions 6S3,  n. 
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AMBIGUITY—  Section. 

when  there  is,  as  to  consideration,  it  may  be  explained  by  parol 

evidence         .         .         .         ' o" 

in  guaranty,  may  be  explained  by  parol  to  show  whether  it  is 
continuing  or  not ^^" 

AMENDMENT— 

surety  caimot  prevent,  of  judgment  against  principal        .         .    129,  n. 

of  proceedings  by  changing  christian  name  of  plaintiff  dis- 
charges surety  in  appeal  bond,  when     .....  453 

how  baU  in  civil  case  affected  by.  of  declaration        .         .         .  505 

how  surety  on  release  bond  affected  by,  of  summons  and  com- 
plaint  465 

how  surety  on  bond  for  dissolving  attachment  affected  by        .  469 

ANNUAL  OFFICER  — 

surety  on  general  bond  of,  only  hable  for  one  year  .         .    167,  168,  169 
when  surety  on  bond  of,  liable  for  more  than  a  year         .         .  172 

ANTE-DATED  — 

guaranty  may  be,  so  as  to  cover  past  transaction      .         .         .  127 

APPEAL  BOND  — 

object  of 460 

liabiUty  of  surety  in 449-464 

when  surety  in,  not  liable  if  judgment  not  rendered  by  court 

named 449 

when  surety  in,  not  liable  if  judgment  rendered  against  only 

one  of  two  principals 449 

when  surety  in,  not  discharged  if  name  of  one  plaintiff  storicken 

out 449 

when  surety  in,  discharged  if  name  of  plaintiff  changed  .         .  449 
which  set  of  sureties  bound  when  there  are  two  appeals  in  the 

same  case 450 

when  surety  in,  hable  to  former  surety  for  the  debt          .         .  451 

when  surety  in,  hable  for  costs 452 

when  surety  in,  not  liable  for  the  debt 452 

when  surety  in,  discharged  if  his  risk  increased        .         .         .  453 
when  judgment  against  sureties  in,  may  be  rendered  without 

sviit 454 

when  surety  in,  liable  to  suit  if  execution  against  principal 

stayed ....  455 

liability  of  surety  in,  if  judgment  rendered  by  consent  of  prin- 
cipal                        456 

when  surety  in,  liable  for  final  judgment           ....  457 

how  surety  in,  affected  by  death  of  principal    .         .         .         .  458 

surety  in,  only  liable  for  particular  judgment  appealed  from     .  459 

miscellaneous  cases  concerning  liability  of  sureties  in       .         .  464 
not  necessary  in  order  to  charge   surety  in,  that  execution 

should  issue  against  principal 464 

how  surety  in,  affected  by  bankruptcy  of  principal  .      473,  472,  n. 

surety  in,  cannot  question  judgment,  when      ....  460 
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APPEAL  BOND  — continued.  Section. 

sufficiency  of  sureties  in    , 461 

463 
463 
452,  n. 
460 
153 
452,  n. 


judgment  against  sureties  in,  on  motion  .... 

surety  in,  may  purchase  or  take  assignment  of  judgment 

when  sureties  on,  hable  for  waste 

when  KabiUty  of  surety  in,  becomes  fixed 

sm'ety  in,  hable  though  not  signed  by  principal 

when  surety  on,  liable  for  waste  committed  by  principal 
APPEARANCE  — 

when,  of  accused  does  not  excuse  bail  if  he  afterwards  escape         501 
APPLICATION- 

right  of  sureties  of  administrator  to  be  released  upon       '.         .  587 

APPLICATION  OF  PAYMENTS  (see  Payment)  — 

when  creditor  holding  several  claims  may  apply  payment  to 

most  doubtful 306 

how  payments  made  by  principal  should  be  applied          .        .  330 

how  the  law  will  apply  payments 331 

by  officer  when  he  has  different  sets  of  sureties        .         .         .  338 

APPOINTMENT  — 

surety  estopped  from  setting  up  irregularities  in,  of  principal  42, 43,  n. 

whether  surety  liable  where  mode  of,  of  principal  changed       .  552 

APPROVAL  — 

where  statute  requires,  of  bond,  surety  on  voluntary  bond  bound 

although  it  is  not  approved    .......  22 

•  of  bail  bond,  need  not  be  indorsed  thereon         ....  506 

a  defect  in  the,  of  an  official  bond  is  no  defense  for  surety        .  517 

can  be  no  delivery  of  a  bond  until 25 

bond  takes  effect  from  time  of 35 

liability  of  sureties  on  bonds,  how  affected  by  .        .        .        .  518 

ARBITRATION  — 

when  suit  in  replevin  bond  discharged  by  reference  of  replevin 
suit  to 483 

ARBITRATORS  — 

when  surety  for  performance  of  award  need  not  be  notified  of 
sitting  of 248 

ARMY  — 

how  liabiUty  of  bail  affected  by  enlistment  of  principal  in        .  499 

ARREST- 

right  of  bail  to  arrest  principal 496,  605,  n. 

whether  bail  bound  when  principal  not  liable  to       .         .         .  504 

sureties  of  constable  liable  for  his  illegal  acts  in  making   .         .  571 

sureties  of  chief  of  police  or  sheriff  liable  for  unlawful,  by  them  566,  n. 
surety  in  attachment  bond  not  discharged  by  subsequent,  of 

principal  for  same  debt 473 

surety  on  appeal  bond  not  released  because  of  principal's          .  464 
how  liabiUiy  of  bail  affected  by  subsequent,  of  principal  upon 

another  charge      ,..,,....  500 
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ASSIGNEE  —  Section. 

guaranty  of  debt  passes  to,  of  debt 48 

surety  on  bond  of,  not  liable  to  those  wbo  defeat  the  assign- 
ment     ...........  128 

whether  sureties  on  bond  of,  concluded  by  decree  upon  final 

accounting 138, 593 

sureties  on  bond  of,  not  discharged  until  final  accounting         .  593 

sureties  on  bond  of,  hable  for  failure  of,  to  pay  attorney  fees  as 

directed  by  decree .         .  593 

when  sureties  on  bond  of,  cannot  enjoin  proceedings  agaiost 

them * 593 

liability  of  sureties  on  bond  of,  for  conversion  by      .         .        .  593,  n. 

whether  accounting  necessary  to  charge  sureties  on  bond  of     .  598,  n. 

miscellaneous  oases  concerning  liabUity  of  sureties  on  bonds  of  593 

ASSIGNMENT  — 

when,  of  debt  carries  with  it  guaranty  of  debt          ...  48 

surety  on  assignee's  bond  not  liable  to  those  who  defeat    .         .  138 
when  surety  who  pays  judgment  entitled  to  subrogation  thereto 

without 310 

surety  on  appeal  bond  may  take,  of  judgment          .         .         .  463 

surety  may  make,  of  his  claim  against  principal        .        .         .  336 

ASSUMPSIT  — 

surety  who  pays  in  any  manner  may  sue  principal  in,  for  in- 
demnity  308 

when  contract  of  guaranty  admissible  and  when  not  admissible 
under  common  counts  in 91 

ATTACHMENT  — 

surety  cannot  commence  isuit  by,  against  principal  before  pay- 
ing the  debt 305 

when  surety  subrogated  to  benefit  of,  levied  by  principal          .  304 
release  of,  on  property  of  principal  discharges  surety        .         .  437 
miscellaneous  cases  concerning  sureties  on  bonds  given  in,  pro- 
ceedings          473 

ATTACHMENT  BOND  — 

when  demand  on  principal  necessary  to  charge  surety  in  .  473 

surety  in  void,  not  liable  for  taking  property,  when  .        .  473 

ATTACHMENT,  BOND  TO  DISSOLVE  — 

liability  of  surety  in,  when  defendants  changed  or  judgment  got 

against  only  part  of  defendants 470 

when  judgment  against  principal  conclusive  against  surety  in  471 
how  surety  in,  afifected  by  bankruptcy  of  principal  .         .         .  473 
when  surety  in,  not  discharged  by  subsequent  arrest  of  princi- 
pal for  same  debt 473 

ATTESTATION— 

failure  by  ofiicer  to  make  proper,  does  not  discharge  surety  on 
ofBcial  bond 517 
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ATTORNEY—  Section, 
who  is  prohibited  by  statute  or  rule  of  court  from  becoming 
bail  or  surety  on  appeal  or  attachment  bond  bound  if  re- 
ceived as  such 8 

court  win  sometimes  compel,  as  its  officer,  to  perform  verbal 

promise  which  is  within  statute  of  frauds      ....  53 
as  to  power  of,  to  do  acts  which  will  discharge  surety       .         .     358,  n. 
authority  of,  with  reference  to  giving  time        ....          370 
surety  of  prosecuting,  not  liable  for  his  failure  to  take  judg- 
ment of  default  in  recognizance 600 

notice  to,  of  creditor  to  sue  principal,  insufficient      .         .        .  606 

ATTORNEY'S  FEES  — 

surety  of  note  liable  for,  when  note  so  provides        .         .         .  Ill 

when  surety  cannot  recover,  even  though  note  so  provides      .     313,  n. 
when  surety  on  assignee's  bond  liable  for  failure  of  principal 
to  pay 593 

AUCTIONEER  — 

is  the  agent  of  both  parties  to  make  the  agreement  required  by 

statute  of  frauds 90 

AUDIT  — 

surety  on  bond  of  state  treasurer  liable  for  money  received  by 
him,  although  it  has  not  been  audited 538 

AUTHORITY  — 

of  agent  to  sign  writing  required  by  statute  of  frauds       .         .  90 
cashier  of  bank  has  no,  to  release  surety  on  negotiable  instru- 
ment      253 

agreement  for  extension  must  be  made  by  person  having         .  370 

as  to,  of  various  persons  who  make  false  representations  to 
surety 414 

AWARD  — 

surety  for  performance  of,  not  liable  if  arbitrators  changed      .  119 

extension  of  time  for  making,  discharges  surety  in  arbitration 

bond 359 

when  surety  concluded  by,  of  referee 633 

BAIL— 

promise  to  indemnify  one  if  he  wiU  become,  not  within  statute 

of  frauds 60 

in  suit  to  pay  debt,  rights  of  against  principal  and  sureties  for 

the  debt 2'i'8 

when  surety  entitled  to  subrogation  as  against  special,  of  prin- 
cipal  323 

liability  and  discharge  of,  in  civil  and  criminal  cases        .         .  493-516 
in  civil  cases  generally  entitled  to  rights  of  a  surety  .         .  493 

discharge  of,  by  surrender  of  principal 494, 495 

may  arrest  principal  in  another  state  than  that  in  which  bail  is 

given 496 

right  of,  to  arrest  principal 496 


500 


502 
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BAIL  — continued.  Section. 

when  sickness  or  death  of  principal  excuses      ....  497 

exoneration  of,  by  act  for  which  he  is  bound  being  rendered 

unlawful        . 498 

how  liability  of,  affected  by  enlistment  of  principal  in  the  army         499 
how  liability  of,  affected  by  a  subsequent  imprisonment  of  prin- 
cipal       

when,  liable  if  accused  appear  and  afterwards  escape        .         .  501 

liability  and  discharge  of,  in  bastardy  bond      ....  503 

how  liability  of,  affected  by  term  of  court  not  being  held, 

change  of  venue,  etc 

whether,  bound  when  principal  not  liable  to  arrest  .         .         .  504 

whether,  can  set  up  as  a  defense  the  duress,  of  the  principal      .  504 

in  civil  case  only  bound  to  extent  required  by  law,  no  matter 

what  bond  contains 504 

not  liable  when  charge  stated  in  bail  bond  not  criminal  offense         504 
when,  in  a  civil  suit  cannot  inquire  into  sufficiency  of  affida- 
vit to  hold  to 504 

liability  of,  when  principal  indicted  for  another  offense     .         .  505 

how,  in  civU  case  affected  by  amendment  of  declaration  .         .  505 

whether  bound  when  sheriff  has  no  authority  to  take  bail  bond         504 
in  civU  case  discharged  by  change  of  form  of  action         .         .  505 

when  discharged  by  pardon  of  principal 506 

for  appearance  of  accused  before  cii-cuit  coiu-t  where  there  is  no 

such  court,  but  a  district  court,  is  not  liable  ....  506 
when  not  liable  if  judgment  against  principal  afterwards  re- 
versed    506 

may  defend  suit  against  principal 506 

iu  civil  suit  against  two,  not  liable  for  judgment  by  consent  en- 
tered against  one 506 

sheriff  cannot  return  ea.  sa.  before  return  day  so  as  to  charge  .  507 
discharged  if  amount  indorsed  on  cap.  ad  resp.  does  not  corre- 
spond to  amount  sworn  to  be  due 507 

when  statute  provides  for  surrender  of  principal  within  ten 
days  after  judgment,  exonerated  by  surrender  of  principal 

within  ten  days  after  execution  issued 507 

in  civU  case  not  discharged  by  issuing  of  fi.  fa.  first  against 

principal 507 

creditor  must  honestly  try  to  collect  debt  from  all  principals  be- 
fore coming  on  bail        .         .         .         .      -  .         .         .         .  515 
changmg  penalty  of  bail  bond  discharges,  when       ...  615 
in  order  to  charge,  in  a  criminal  case,  record  must  show  that 
principal  was  called  and  did  not  appear 
^  when,  liable  although  he  does  not  justify  . 
whether  failure  to  indict  principal  discharges 
miscellaneous  cases  holding,  discharged  . 
miscellaneous  cases  holding,  hable    . 
for  two  defendants  in  a  civU  suit  not  released  by  imprisonment 
on  ea.  sa.  of  one  of  them gig 


515 
512 
505,  n.,  512 
515 
616 
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BAIL  —  continued.  Section. 

when,  for  one  defendant  not  discharged  by  discontinuance  of 

suit  against  another  defendant 516 

where  statute  requires  two  sureties  to  bail  bond  and  only  one 

signs,  he  is  bound 516 

in  a  criminal  case  entitled  to  indemnity 513 

indemnitor  of,  must  be  notified  that,  has  been  damnified  before 

he  can  be  sued 513 

how  liability  of,  affected  by  transfer  of  case  to  another  court   .  502 
cannot  question  legality  of  proceedings  in  which  bond  was 

taken 510 

cannot  question  indictment 510 

liability  of,  when  principal  placed  beyond  his  control  by  act  of 

law 514 

quashing  indictment,  discharges 514  ' 

how  liability  of,  affected  under  statute  where  bond  is  valid  as  to 

some  and  invalid  as  to  others 620 

BANK  — 

may  guaranty  bonds  pledged  by  its  debtor  to  a  third  person, 

when 5 

whethei",  discharges  surety  by  failure  to  retain  debt  due  it  out 

of  deposit  of  principal 433 

when  surety  of  cashier  discharged  if  bank  charter  extended 

or  forfeited 396 

may  guaranty  payment  of  a  note 6 

cannot  become  accommodation  indorser 6,  n. 

when  may  guaranty  interest  on  bonds 6 

when,  not  estopped  from  proceeding  on  bond  of  cashier  .        .  555,  n. 
whether  surety  of  treasurer  hable  for  failure  of,  where  moneys 

deposited  therein 558 

liability  of  sureties  of  cashier  and  clerk  of        ...         .  560,  561 
surety  of  bank  secretary  not  liable  for  misappropriation  of  spe- 
cial deposits 561,  n. 

liability  of  surety  on  bond  of,  designated  as  state  depository    .  598 

notice  to  cashier  of,  to  sue,  sufficient 606 

BANK  CASHIER  — 

voluntary  bond  of,  variant  from  statutory  form  binds  surety    .  24 
liability  of  surety  of,  when  charter  extended     .         .        .      171,  396,  n. 

has  no  authority  to  release  siu-ety  on  negotiable  instrument      .  252 

liability  of  surety  on  official  bond  of 560, 561 

BANK  CLEEK  — 

change  of  duties  of,  discharges  surety 394 

general  liability  of  surety  of 660,  561 

BANKRUPTCY  — 

of  principal  will  not  delay  suit  against  surety  ....  97 

discharge  of  principal  in,  does  not  release  surety      .        .        ,  150 

of  principal,  how  it  affects  surety's  claim  for  indemnity  .        .  220 
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BANKRUPTCY— continued.  Section. 

equity  will  compel  creditor  to  prove  claim  against  estate  of 
principal  in •         •         •  238 

when  discharge  of  surety  in,  does  not  release  him  from  contri- 
butipn 276 

surety  of  bankrupt  not  discharged  by  creditor  signing  bank- 
rupt's certificate •         .         ■         •  430 

how  surety  on  bond  given  to  dissolve  attachment  and  on  forth- 
coming bond  affected  by,  of  principal 473 

how  surety  on  appeal  bond  affected  by,  of  principal  .       473, 473,  n. 

BASTARDY  BOND  — 

hability  and  discharge  of  bail  ia        .        .        ^        .        .  .  503 

liability  of  surety  in,  cannot  exceed  principal's          .         .  .  503,  n. 

surety  in,  when  not  estopped  from  disputing  validity  of  .  .  510 

BIDDER  — 

surety  may  be,  at  execution  sale  of  principal's  property    .         .  286 

BILL  OP  DISCOVERY  — 

when,  may  be  brought  against  principal  and  different  sets  of 
sureties  to  ascertain  time  of  defalcation         ....  544 

BILL  OF  EXCHANGE  — 

liability  of  accommodation  parties  to        ....         .  185 
accommodation  indorsers  of,  liable  to  each  other  in  order  of  be- 
coming parties 185 

BILL  QUIA  TIMET  — 

surety  can  maintain,  to  compel  principal  to  pay  debt  before  him- 
self paying  it 233 

BLANK  — 

where  surety's  name  should  be  in  body  of  bond  does  not  release 

him 36,37 

where  penalty  of  bond  is,  surety  not  bound      ....  36 
in  bond,  when  filled  after  death  of  surety  according  to  agree- 
ment, binds  his  estate 138 

when  surety  on  bond  discharged  if,  in  it  is  filled       .         .         .  885, 386 
when  surety  who  signs  instrument  in,  bound  by  act  of  prin- 
cipal in  filling 410 

BLANK  INDORSEMENT  — 

writing  unauthorized  agreement  over,  does  not  vitiate  actual 
agreement .  183 

BLANK  INDORSER  — 

what  is  the  hability  assumed  by,  of  another's  obligation  .  176, 177 

when  liable  and  when  not  liable  as  guarantor  ....  178 

of  note  liable  as  indorser,  when 179 

of  note  hable  as  joint  maker,  when  .         .         ...        ,        .  180 

liability  of ;  general  observations 181 

true  Uabihty  of,  may  be  shown  by  parol  evidence    .        .        ,  183 
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BOND  (see  Appeal  Bond;  Attachment  Bond;  Attachment, 
Bond  to  Dissolve;  Bastardy  Bond;  Distiller's  Bond; 
Forthcoming  Bond  ;  General  Bond  ;  Indemnifying  Bond  ; 
Injunction  Bond  ;  Official  Bond  ;  Replevin  Bond  ;  Stat- 
utory Bond;  Stay  Bond;  Voluntary  Bond) —  Section. 

whether  guaranty  of,  negotiable 50 

where,  required  of  accused  and  two  given,  each  in  half  amount 

of  one  required,  both  valid 136 

of  exeoator  in  which  deceased  is  named  James  instead  of 

Joseph,  does  not  bind  surety 132 

alteration  of,  as  affecting  UabUity  of  surety  thereon  .        .  385 

when  surety  on,  liable  if  condition  that  another  shaU  sign  is  not 

complied  with 408 

BOOK-KEEPER  — 

change  of  duties  in,  discharges  surety 394 

surety  of,  liable  for  sums  embezzled  by 561 

BURDEN  OF  PROOF  — 

on  surety  to  show  that  creditor  knew  of  suretyship  ...  38 

that  surety  is  solvent,  on  parson  tendering  him         .         .         .  463 

when  surety  sets  up  as  defense  alteration  or  extension  of  time, 

on  him  to  show  it 400,  648 

on  surety  to  show  that  notice  to  sue  was  given  to  legal  holder 

of  instrument 606 

BY-LAWS  — 

surety  of  employee  of  corporation  not  discharged  because,  of 

corporation  not  complied  with 435 

CASHIER  — 

of  bank,  has  no  authority  to  release  surety  on  negotiable  instru- 
ment      353 

when  surety  of  bank  cashier  discharged  if  bank  charter  ex- 
tended or  forfeited 396,  n. 

how  far,  of  bank  its  agent  to  make  representations  to  surety    .  414 

Uability  of  surety  on  official  bond  of  bank  cashier    .         .        .  560,  561 

CAUSE  OF  ACTION  — 

when,  accrues  to  surety  against  principal  for  indemnity  .        .  205,  307 

CERTIFICATE  OF  DEPOSIT  — 

whether  guaranty  of,  must  express  consideration     ...  88 

CHAMBERS  — 

hability  of  surety  in  injuBCtion  bond  where  parties  to  injunc- 
tion agree  to  have  the  same  tried  at     , 478 

CHANGE  (see  Alteration). 

CHARTER  — 

surety  of  cashier  not  liable  for  his  acts  after  bank  charter  ex- 
tended or  forfeited        171,  396,  n. 

CHECK  — 

when  taking  principal's,  for  extended  period  amounts  to  giving 
time      .        .       - 364 
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CHECK  BOOK—  Section. 

when  private,  inadmissible  against  sureties  of  treasurer    .         .     638,  n. 

CIRCUMSTANCES  — 

limiting  liability  of  surety  on  general  obligation       .         .         .  171 

■when,'  do  not  limit  general  words  of  obligation         .         .         .  173,  174 

CITY  — 

cannot  guaranty  bonds  of   a  corporation  making  public  im- 

proveinents  withm  its  limits,  when 5 

surety  of  agent  of,  liable  for  money  received  by  him  although 

illegally  received   .         .         .^ 124 

can  only  alter  contract  through  its  corporate  authorities  by 

ordinance 386 

CITY  TREASURER  — 

subrogation  of  sureties  of 318,  319 

CLAIM  — 

when  surety  not  discharged  by  failure  of  creditor  to  present, 
against  estate  of  principal 448 

CLERK,  BANK  — 

hability  of  surety  on  official  bond  of 560, 561 

change  of  duties  of,  discharges  surety       .....  394 

CLERK  OF  COURT  — 

liability  of  surety  on  official  bond  of 531,  533 

COLLATERAL—  ' 

promise  must  be,  to  liability  of  principal  to  bring  it  within  the 
statute  of  frauds 55 

when  promise  is,  within  the  statute  of  frauds   .        .         .        .      77,  78 

COLLATERAL  SECURITY— 

rights  of  surety  with  reference  to,  as  against  creditor        .         .  348 

deposited  with  creditor  for  payment  of  debt  cannot  be  diverted 

from  that  purpose  .        .        , 335 

when  taking,  for  extended  period  does  not  amount  to  giving 

time .  366,367 

if  creditor  negligently  lose,  for  debt  surety  discharged      .        .  440-448 

COLLECTION  — 

when  guarantor  of,  liable  to  suit 98 

difEerence  between  guaranty  of,  and  payment  .         .         .         .      97,  n. 

COLLECTOR  — 

when  surety  of,  not  discharged  by  his  transfer  from  one  place 

to  another     .         .        ., 172 

how  surety  of,  of  public  money  affected  by  giving  time   .        .  371 

COMMON  MONEY  COUNTS  — 

when  no  recovery  can  be  had  against  surety  by  suit  on    .        .  138 

COMPANIES,  SURETY— 

statutes  authorizing,  valid         .......  9 

amount  paid  to,  for  becoming  surety,  not  taxable  disbursement  9 

need  not  possess  quaMcations  of  surety 9 
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COMPANY,  RAILROAD  —  Section. 

guaranty  by,  when  valid 5,  6 

guaranty  by,  when  invalid 6 

COMPENSATION  — 

when  surety  not  discharged  because,  of  principal  changed        .  392 

COMPOSITION  — 

when  guaranty  given  pending  negotiations  for,  fraudulent       .  416 

concealment  of  material  facts  in  relation  to,  discharges  surety, 

when 430 

sureties  on  assignee's  bond  not  discharged  by,  with  creditors    .  593 

COMPROMISE  — 

liability  of  surety  when  there  has  been  payment  in  .         .        .     341,  n. 
when  payment  by  surety  in,  entitled  to  recover  indemnity        .  328 

COMPTROLLER  — 

of  state,  not  its  agent  to  make  representations  to  surety  of  state 
officer 414 

CONCEALMENT  — 

agreement  by  creditor  not  to  notify  surety  of  non-payment  of 
note  affects  surety,  how 348 

of  fact  that  transaction  is  usurious  affects  surety,  how      .         .  417 

of  material  facts  in  order  to  discharge  surety  must  be  fraudu- 
lent         430 

when  surety  discharged  by,  of  material  facts  affecting  his  lia- 
bility      '        .  419^32 

of  fact  that  principal  is  a  defaulter  discharges  surety,  when     .  433 

negligence  of  master  in  discovering  servant's  default  is  not  such, 
as  will  discharge  his  surety 423,  424 

whether  continuing  a  servant  in  employment,  after  his  dishon- 
esty is  discovered,  discharges  his  surety         ....  433,  434 

failure  of  creditor  to  notify  surety  of  principal's  default  is  not 
such,  as  discharges  surety 423 

CONCLUSIVE  — 

whether  decree  against  assignee,  on  his  sureties        ,        .         .  138,  593 
when  judgment  against  administi'ator,  on  his  sureties       .        .  638 

when  judgment  against  principal,  against  surety      .         .         .  632 

when  decree   against  principal,  against  surety  on  injunction 

bond 640 

CONDEMNATION  MONEY  — 

when  judgment  against  sureties  for,  cannot  be  entered  nunc 
pro  tunc 493 

CONDITION  — 

when  surety  discharged  if,  that  another  shall  sign  is  not  com- 
plied with      403 

when  surety  not  bound  if,  upon  which  he  signed  is  not  compUed 
with _    408 

parol  evidence  is  competent  to  show,  upon  which  surety  signed         405 
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CONDITION— continued.  Section. 

surety  on  note  not  discharged  if  creditor  have  no  notice  of,  on 
which  he  signed 407 

when  surety  on  bond  liable  if,  that  another  shall  sign  is  not  com- 
plied with      .         .  408 

when,  name  of  surety  in  body  of  obligation  is  notice  of,  that  he 
should  sign 411 

miscellaneous  cases  holding  surety  discharged  by  non-compli- 
ance with,  upon  which  he  signed  .         .         .         .         .  415 

when,  of  bond  in  alternative  surety  discharged  by  performance 
of  alternative         .        .        .^ 6^3,  n. 

CONDITIONAL  AGREEMENT  — 

for  giving  time  discharges  surety,  when 370 

CONDITIONALLY  — 

hability  of  surety  signing  .......  409 

CONSENT  — 

if  surety,  to  giving  time  he  cannot  take  advantage  of  exten'sion, 

when .         .845,346 

by  one  of  two  sureties  to  giving  time 345 

liability  of  surety  in  appeal  bond  if  judgment  afterwards  ren- 
dered by,  of  principal     ........  456 

CONSEQUENTIAL  DAMAGES  — 

principal  not  liable  to  surety  for 213 

CONSIDERATION  (see  Failure  op  Consideration)— 

there  must  be  a,  to  support  contract  of  surety  .         .         .         ,3,  .13,  14 

value  of,  immaterial 13 

instances  of  sufficiency  of         .....         .  13,  14 

executory,  to  principal  sufficient,  when 15 

moving  from  creditor  to  principal  sufficient,  when  ...  15 

forbearance  towards  creditor  without  an  agreement  therefor 

not  sufficient 16 

agreement  by  creditor  to  forbear  towards  principal  a  definite 

time  is  sufficient 16 

executed,  to  principal  not  sufficient 17 

what  rules  govern  when,  moves  between  creditor  and  surety    .  17 

any  trouble,  detriment  or  inconvenience  to  creditor  sufficient  .  17 

when  two  makers  of  note  each  receive  one-half  of,  each  is 

surety  of  the  other  for  one-half 38 

surety  not  estopped  to  show  that,  is  different  from  that  stated 

in  his  obligation 43 

whether,  must  appear  from  the  writing  to  satisfy  the  statute 

of  frauds 83,83 

when,  sufficiently  appears  from  writing  to  satisfy  statute  o£ 

frauds 84 

when,  does  not  sufficiently  appear  from  writing  to  satisfy  stat- 
ute of  frauds         ....  85 
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CONSIDERATION  —  continued.  Section. 
when  writing  ambiguous  as  to,  it  may  be  explained  by  parol 

evidence 86 

when  several  papers  maj'  be  read  together  to  express        .         .  87 

whether  guaranty  of  note,  judgment,  certificate  of  deposit  or  " 

assigned  mortgage  must  express 88 

no  matter  how  small,  surety  liable  for  whole  debt     ...  96 
when  agi-eement  of  surety  to  remain  bound  suflScient,  for  agree- 
ment to  indemnify 247 

payment  of  interest  in  advance  sufficient,  to  support  contract 

for  extension 353 

when  payment  of  part  of  debt  sufficient,  for  giving  time          .  353 
whether  agreement  to  pay  interest  for  a  definite  time  is  suffi- 
cient, for  extension        ........  354 

special  instances  of  sufficient  and  insufficient,  for  giving  time  .  355 
whether  agreement  to  pay  or  payment  of  usury  sufficient,  for 

giving  time 856,  357 

when,  failure  of,  to  principal  defense  for  sui-ety        .         .      "  .  413 

CONSTABLE  — 

if  creditor  decline  to  receive  money  collected  by,  his  sureties 
are  not  liable  therefor    .         .         .       , 536 

liability  of  surety  on  official  bond  of,  for  his  act  in  seizing  prop- 
erty        566 

sureties  of,  are  liable  for  his  seizing  exempt  property        .         .  566 

surety  in  official  bond  of,  liable  only  for  his  acts  witliin  the 
scope  of  his  authority  or  duty 565 

sickness  of,  which  prevents  him  from  levying  an  execution  is 
no  excuse  for  the  sureties  on  his  official  bond        .         .         .  570 

if  creditor  permit,  to  use  money  collected  on  agreement  to  pay 
interest,  surety  on  official  bond  of,  not  liable  therefor    .         .  570 

miscellaneous  cases  as  to  habOity  of  surety  on  official  bond 
of 570,  571 

surety  not  estopped  from  questioning  appointment  of      .         .      46,  n. 

sureties  of,  not  liable  for  his  refusal  to  execute  an  execution, 
when .         .  .         .  569 

sureties  of,  liable  for  his  failure  to  return  an  execution    .         .     570,  n. 

sureties  of,  liable  even  though  bond  was  not  accepted  or  re- 
quired  ...........     570,  u. 

siureties  of,  liable  for  his  acts  in  making  an  arrest     .         .         .  571 

when  penalty  in  bond  of,  valid,  though  not  required         .         .  571 

sureties  of,  liable  if  he  take  bond  with  insufficient  surety  .  571 

bond  of,  valid  though  executed  to  state  instead  of  township 
trustee 571 

liability  of  sureties  on  bond  of,  governed  by  law  in  force  at 
time  of  executing  bond 571,  n. 

CONSTITUTIONAL  — 

statute  prohibiting  attorney  from  becoming  bail  is   .         .         .  8 

statutes  providing  summary  remedies  in  case  of  sureties  are    .         615 


928  INDEX, 

CONSTRUCTION—  Section. 

of  contract  of  surety  or  guarantor 92-94 

parties  to  contract  may  give  practical,  to  it       .         .         .         .  94 
of  guaranty  with  reference  to  ascertaining  whether  it  is  contin- 
uing or  not 156 

it  is  a  rule  of,  that  general  words  in  an  obligation  will  be  lim- 
ited by  the  recitals 166 

of  statutes  affording  summary  remedies  in,  case  of  sureties       .  616 
CONTEMPT  OF  COURT  — 

attorneys  becoming  sureties,  when  may  be  guilty  of          .         .  8 

when  sureties  may  be  committed  for 10 

when  sureties  on  appeal  bond  guilty  of 461 

forfeiting  of  a  recognizance  not  a     .....         .  493,  n. 

surety  for  appearance  of  person  attached  for,  discharged  if  pro- 
ceedings dismissed 491 

CONTINUANCE  — 

by  creditor  of  case  against  principal  amounts  to  giving  time         369 
CONTINUING  GUARANTY  — 

no  general  rule  for  determining  whether  guaranty  is  continuing 

or  not 156 

if  guaranty  ambiguous,  parol  evidence  admissible  to    show 

whether  it  is  continuing  or  not 156 

what  is ;  instances 157,  158,  159 

what  is  not ;  instances 163, 165 

CONTINUOUS  HOLDING  — 

when  surety  on  general  bond  of  officer  only  liable  for      .         .  171 

CONTRACT  — 

requisites  of,  of  suretyship  or  guaranty 3 

of  suretyship  or  guaranty  by  infant  voidable,  may  be  ratified  .  4 

of  surety  or  guarantor,  construction  of 92,  94 

parties  to,  may  give  practical  construction  to    ...         .  94 

there  is  no,  between  the  surety  on  a  note  and  a  person  not  the 

payee  who  discounts  it 115 

there  is,  between  the  writer  of  a  general  letter  of  credit  and 

every  one  acting  on  it 116 

generally  there  is  no,  except  between  guai-antor  and  party  to 

whom  guaranty  is  addressed  117 

when  not  entire,  surety  liable  if  part  of  goods  furnished  .         .  123 

to  indemnify  against  liabilities,  is  broken  by  judgment  against 

party  indemnified 126 

an  offer  to  guaranty  does  not  amount  to,  until  accepted  and 

guarantor  notified  of  acceptance 187 

when  there  is,  between  guarantor  and  creditor  .         .         .  196 

prospective  in  operation    ........  95 

by  what  law  governed I44, 

CONTRACTOR,  BUILDING  (see  Mail  Conteactoe)  — 

liability  of  sureties  on  bond  of 601 

surety  of,  not  liable  for  debts  of  subcontractor        ...         601 
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CONTRACTOR,  BUILDING  —  continued  Section, 

when  surety  of,  liable  for  costs  incurred  in  establishing  me- 
chanic's lien  ..........  601 

surety  for,  discharged  if  contract  of  building  altered  without 

his  consent 399 

liability  of  sta-ety  of,  when  power  to  alter  building  contract  is 

reserved 601,  n. 

when  surety  for,  not  bound  by  judgments  for  mechanics'  liens    601,  n. 
judgment  against,  prima  facie  evidence   merely  against   his 

sureties 631,  n. 

payment  of  instalments  to,  faster  than  due,  discharges  surety 

on  bond  of,  for  completion  of  work 133 

CONTRIBUTION— 

right  to,  subsists  between  co-sureties ;  reasons  therefor      .         .  354 

rules  for  determining  right  to 254,  n. 

whether  co-sureties  bound  by  different  instruments  liable  to     .  255-257 
it  makes  no  difference  with  right  to,  that  one  surety  did  not 

know  that  the  other  was  surety 358 

when  right  to,  does  not  subsist  between  sureties  for  the  same 

debt 259 

surety  who  becomes  bound  during  course  of  remedy  against 

principal  cannot  recover,  from  original  surety       .         .         .  263 

cannot  be  recovered  when  it  would  be  inequitable    .         .         .  263 

whether  surety  who  becomes  bound  solely  at  request  of  another 

surety  hable  to 264 

surety  of  surety  not  liable  to 265 

when  owner  of  goods  who  signs  importer's  bond  as  surety  can 

recover,  from  other  surety  on  the  bond  ....  266 

cannot  be  recovered  when  principal  or  other  surety  was  not 

hable  for  debt  paid 267 

surety  who  sun-enders  indemnity  discharges  co-surety  from     .  271 

if  surety  negligently  lose  indemnity  he  discharges  co-surety 

from 373 

when  action  for,  may  be  brought  by  surety  holding  indemnity         374 
surety  may,  before  paying  debt,  fide  bill  to  compel    .         .         .  375 

when  discharge  of  surety  in  bankruptcy  does  not  release  him 

from 276 

when  surety  who  is  discharged  from  liability  to  creditor  hable 

to,  at  suit  of  surety  who  subsequently  pays    ....  377 

right  to,  of  bail  in  civil  suit  who  pays  debt        ....  278 

surety  who  pays  judgment  may  afterwards  have   execution 

thereon  to  enforce,  from  co-surety 279 

how  right  to,  affected  by  giving  of  time 280 

as  affected  by  release  of  principal  or  co-surety  ....  381 

right  to,  not  barred  by  agreement  of  one  surety  to  pay  whole 

debt  if  consideration  for  agreement  fails        .         .         .         ,  281 

how  right  to,  affected  by  failure  of  consideration  of  note  .         .  283 

when  surety  can  recover,  for  costs    ......  383 

estate  of  deceased  co-surety  liable  for 384 

59 
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CONTRIBUTION  — continued.  Section. 

surety  who  pays  vpith  his  note  may  recover      ....  285 

what,  surety  who  pays  in  land  is  entitled  to  recover          .         .  286 
whether  surety  who  has  paid  less  than  his  share  of  the  debt  can 

recover 287 

in  what  proportions  co-sureties  are  liable  to     .         .         .         .  288 

may  be  recovered  by  surety  either  at  law  or  in  equity       .         .  289 
whether  surety  must  show  insolvency  of  principal  in  order  to 

recover 290 

when  suit  for,  should  be  joint,  and  when  several      .         .         .  291 

who  not  necessary  parties  to  bill  for          ..*...  392 
surety  may  bring  action  for,  against  co-surety  without  demand 

or  notice 293 

right  to,  not  barred  by  surety  paying  debt  without  compulsion  293 

when  liability  to,  attaches 294 

when  claim  for,  barred  by  statute  of  limitations       .         .         .  2E5 
when  surety  in  forthcoming  bond  for  property  of  principal  can- 
not recover  from  other  sureties     ......  468 

how  far  judgment  against  one  surety  evidence  for  him  in  suit 

for,  against  co-surety 635 

residence  of  co-surety  in  suit  for 296 

pleading  in 297 

CONVERSATIONS  — 

evidence  of,  admissibility 646 

CONVERSION  — 

sureties  of  administrator  or  guardian  liable  for  his,  of  funds    .  581 

what  is  such,  as  renders  sureties  liable 581,  n. 

no  defense  to  Surety  of  trustee  that  there  might  have  been  a, 
before  the  bond  sued  on  was  executed 587 

if  ofiSoer  guilty  of,  no  demand  necessary  to  charge  his  surety  .  589 

CORPORATION,  MUNICIPAL  (see  City). 

CORPORATION,  PRIVATE  — 

may  guaranty  bonds  of  another 18,  n. 

ofiScer  of,  cannot  bind,  as  surety 18,  n. 

stockholders  of,  liable  for  its  debts,  not  its  sureties    ...  39 

promise  by  stockholder  in,  to  pay  its  debts,  within  statute  of 
frauds  .        j 08 

vote  of,  entered  on  books,  sufScient  memorandum  to  satisfy 
statute  of  frauds 80 

bond  to,  good  if  taken  in  the  names  of  the  individual  members 
as  obligees 121 

surety  of  employee  of,  not  discharged  because  by-laws  of,  not 
complied  with 425 

surety  on  ofificial  bond  of  one  officer  of,  not  discharged  by  neg- 
ligence or  unauthorized  act  of  another  ofBcer  of  .         .         .  555,  557 

surety  estopped  from  denying  existence  of       ...         .  45 

where,  is  creditor,  notice  to  sue  must  be  to  authorized  oflScer 
thereof gQg 
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COSTS  — 

when  surety  liable  for,  of  suit  against  principal 

when  surety  can  recover  from  principal,  which  he  has  paid 

when  surety  can  recover  contribution  for  ... 

whether  surety  in  appeal  bond  hable  for  . 

liability  of  surety  on  injunction  bond  for 

liability  of  surety  on  attachment  bond  for         .         .         . 

surety  in  bond  for,  not  discharged  because  case  is  transferred 

from  one  court  to  another 

liability  of  surety  for,  of  prosecution  of  suit 
liability  of  siu'ety  for ;  special  instances     . 
CO-SUEETIES  — 

right  to  contribution  subsists  between ;  reasons  therefor 
whether,  bound  by  different  instruments  hable  to  contribution 
when  accommodation  parties  to  negotiable  instmments  are 
indorser  of  note  is  not,  with  surety  who  signs  note  as  maker 
several  parties  to  negotiable  instruments  may  be  shown  by  parol 

to  be 

surety  who  becomes  bound  during  course  of  remedy  against 

principal  not,  with  original  surety 
surety  who  becomes  principal  hable  for  whole  amount  paid  by 

former 

when  joint  purchasers  of  land  are     .... 
when  surety  entitled  to  benefit  of  indemnity  obtained  by 
surety  cannot  recover  at  law  against,  on  sheriff's  bond 
surety  who  pays  entitled  to  subrogation  as  against   . 
whether  and  how  far  surety  discharged  by  release  of 
if  surety  surrenders  lien,  discharged 
if  surety  lose  indemnity,  discharged 
surety  may  compel,  to  contribute 
contribution  as  affected  by  release  of 
when  estate  of,  liable  for  contribution 
in  what  proportion,  are  liable    . 
residence  of,  in  suit  for  contribution 

as  witnesses 

when  judgment  against  one  surety  evidence  against 
surety  may  sue,  without  previous  demand 

COUNTY— 

when  surety  subrogated  to  lien  of    . 

COUNTY  TREASURER  — 

subrogation  of  sureties  of 

voluntary  bond  of,  binds  surety  thereon   .         .        . 

COUPONS  — 

guarantor  of,  liable  for  overdue  interest  on 
guarantor  of,  may  be  sued  before  maturity  of  . 

COURT  — 

surety  not  estopped  to  deny  existence  of,  because  instrument 
recites  that  there  is  such 


Section. 
126 
217 
283 
452 
475 
473,  n. 

484 
489 
489 

354 

255-257 

260 

260 

361 

263 

266 
266 

268-370 
281,  n. 
309 
439 
271 
273 
275 
281 
284 
388 
396 
397 
635 
293 

320 

318 

23 

99,  n. 
99,  n. 
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COURT  — continued.  Section. 

will  sometimes  compel  attorney  as  its  officer  to  perform  verbal 

promise  which  is  within  statute  of  frauds     ....  52 

when  surety  estopped  from  denying  jui'isdiction  of  .         .         .      43,  n. 

CREDIT  — 

false  representation  of  another's,  not  within  statute  of  frauds  .  73 

if  any,  given  to  a  third  party,  promise  within  the  statute  of 
frauds 76,77 

on  back  of  note  of  amount  in  excess  of  value  of  property  pur- 
chased, is  not  an  alteration  which  discharges  surety       .         .  114 

if  different,  given  than  that  stipulated  for.  guarantor  not  hable         133 

surety  Hable  although,  exceed  amount  mentioned  in  guaranty, 
when 126 

principal  not  liable  to  surety  for  use  of  his,  in  the  absence  of 
express  agreement 213 

surety  not  Uable  if  shorter,  than  stipulated  for  is  given     .         .     397,  n. 

CREDITOR  — 

has  no  cause  of  action  against  his  own  surety   ....  129 
equity  will  at  suit  of  surety  compel,  to  proceed  against  princi- 
pal          238 

whether  surety  can  by  request  alone  compel,  to  sue  principal  .  239-242 
after  he  is  paid  cannot  interfere  to  prevent  subrogation    .         .  303 

cannot  avail  himself  of  personal  indemnity  given  surety  unless 

surety  could  have  done  so 326 

cannot  avail  himself  of  indemnity  given  surety  by  stranger  or 

co-surety 327 

when  entitled  to  securities  given  by  principal  to  surety  for  his 

indemnity     .         .     ' 324-327 

when  obliged  to  retain  money  in  his  hands  belonging  to  princi- 
pal          336 

instances  of  discharge  of  surety  by  neglect  of,  to  preserve  or 
perfect  securities 443 

CREDITOR'S  BILL  — 

surety  who  pays  judgment  may  prosecute,  filed  by  creditor 
against  principal 275 

executor  of  surety  may  file,  against  administrator  of  co-surety, 
when 676,  n. 

what  not,  in  suit  for  contribution 297 

CUSTOM  — 

when  surety  will  be  presumed  to  know,  of  bank       .        .         .   *■     345 
CUSTOMS,  COLLECTOR  OF  — 

liability  of  sureties  on  bonds  of 595 

when  sureties  of,  not  liable  for  moneys  stolen  from  .        .         .     558,  n. 

DAMAGES  (see  Measure  of  Damages)  — 

when  sm-ety  for  debt  is  also  liable  for Ill 

when  passage  of  statute  authorizing,  after  surety  in  appeal  bond 
signs  does  not  discharge  him i         453 
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DA]kAGES  — continued.  Section. 

when  surety  in  appeal  bond  not  liable  for,  assessed  on  dismiss- 
ing appeal 464,  n. 

when  surety  in  injunction  bond  not  Mable  for,  upon  affirmance 
of  decree .         .  475 

report  of  referee  assessing,  conclusive  on  sureties  in  injunction  • 

bond 476 

sureties  in  injunction  bond  only  liable  for  such,  as  court  shall 
adjudge 476 

surety  cannot  recover  from  principal  consequential  or  indirect         313 

DATE  — 

when  guaranty  on  note  is  without,  jury  may  infer  it  was  made 

at  same  time  as  note 15 

changing,  of  note  is  alteration  which  discharges  surety     .         .  379 

delivery  of  bond  presumptively  at  its 25 

DAYS  OP^  GRACE  — 

on  note  running  three  months,  where  three  months'  credit  stipu- 
lated for,  does  not  discharge  surety 133 

which  extend  the  time  discharge  the  surety      ....  364 

DEATH  — 

blank  in  bond  filled  after,  of  surety  binds  his  estate,  when        .  128 

when  guaranty  which  is  not  to  be  produced  till  after,  of  pkrties 

is  valid  if  produced  before 129,  n. 

of  slave  caused  by  principal  does  not  release  surety  for  return 

of  slave 131 

whether,  of  guarantor  revokes  guaranty 133,  134 

land  mortgaged  by  wife  for  husband's  debt  remains  liable  after 

her 133 

of  surety  in  joint  obligation  releases  his  estate  at  law,  and  equity 

will  not  charge  it 189 

of  pi'incipal,  which  renders  remedy  at  law  against  surety  impos- 
sible, will  not  bar  relief  against  him  in  equity        .         .         .  141 
after,  of  sheriff,  equity  is  the  proper  tribunal  to  afford  relief 

,    to  sureties  in  his  joint  ofiicial  bond 229 

of  surety,  does  not  release  his  estate  from  contribution     .         .  384 

of  king,  discharges  surety  for  the  peace 397,  n. 

surety  for  firm  not  Uable  for  its  acts  after,  of  one  partner          .     397,  n. 
how  surety  in  appeal  bond  affected  by,  of  principal  .         .         .  458 
of  slave,  exonerates  surety  in  forthcoming  bond  for  his  produc- 
tion         467 

of  plaintifif,  affects  liability  of  surety  for  costs,  how  .         .         .  489 

of  creditor,  does  not  prejudice  right  of  baU  in  oivU  suit  to  arrest 

principal 496 

when,  of  principal  excuses  bail 497 

of  justice  of  the  peace,  affects  sureties  in  his  official  bond,  how  564 

when  surety  on  sheriff's  official  bond  liable  for  acts  of  under- 
sheriflf  after  sheriff's 570,  n. 
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DEATH  — continued.  Section. 

of  one  of  two  executors,  aflfects  surety  in  their  official  bond,  how  582 

of  principal,  affects  right  of  surety  under  statute,  how       .         .  611 

when  entries  made  by  principal  are  after  his,  evidence  against 

his  sureties     .....•••••  629 

DEBT  — 

when  guaranty  of,  passes  to  assignee  of 48 

DECEASED  PRINCIPAL  — 

surety  not  discharged  by  failure  of  creditor  to  present  claim 
against  estate  of 448 

DECLARATION  — 

not  necessary  to  state  in,  that  promise  is  in  writing  ...  91 
unnecessary  allegation  of  notice  in,  may  be  treated  as  surplus- 
age          203 

how  bail  in  civil  case  affected  by  amendment  of       ,         .         .  505 

DECLARATIONS  — 

when,  of  principal  not  evidence  against  surety         .         .         .  624 

of  principal,  evidence  against  surety  in  joint  suit  against  them  625 
instances  of  admissibility  of  principal's,  as  evidence  against 

surety 626 

when,  of  principal  are  part  of  res  gestae,  evidence  against  surety  627 

when,  of  sui'ety  evidence  against  him 647 

DECREE  — 

against  principal  alone  conclusive  against  surety,  when    .         .  110 

whether,  concludes  surety  of  assignee  for  benefit  of  creditors  .  128, 593 
when,  against  principal  conclusive  against  surety  on  injunction 
bond 640 

DEDUCTION  — 

made  from  price  of  goods  does  not  discharge  guarantor  of  pay- 
ment      123 

DEEDS  (see  Register  of), 

DE  FACTO  OFFICER  — 

surety  of,  liable  for  his  acts 521 

when  sureties  of,  not  liable  to  dejure  oflicers,  imder  statute      .  571 

DEFALCATION— 

when  biU  of  discovery  lies  to  ascertain  time  of          .        .        .  544 

presumptions  as  to  time  of 646 

DEFAULT  — 

when  surety  or  guarantor  is  in 97 

when  guarantor  of  collection  is  in 98 

when  guarantor  entitled  to  notice  of,  of  principal     .         .         .  197, 198 
when  guarantor  not  entitled  to  notice  of,  of  prmcipal       .         .  199-201 

DEFAULTER  — 

concealment  of  fact  that  principal  is,  discharges  surety,  when         423 
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DEFENSE-                                      ,  s^^ti^^ 

when  duress,  to  surety  or  guarantor 13 

what,  surety  is  bound  to  make  to  suit  against  him  as  affecting 

his  right  to  indemnity 314 

surety  may  make  the  same,  at  law  as  in  equity         ...  243 

whether  surety  must  make,  at  law  when  sued  at  law        .         .  343 
whether  surety  having  failed  to  make,  at  law  can  have  relief  in 

equity 344 

surety  has  a  right  to  make,  to  suit  against  principal ...  350 
guarantor  of  note  estopped  from  setting  up  as,  illegality  be- 
tween original  parties 45 

when  surety  cannot  set  up  illegal  acts  of  creditor  or  .principal  as  124 
good,  that  surety  became  such  without  consideration                .  91 
destruction  of  property  by  fire  no,  to  sureties  on  delivery  bond  466 
no,  to  surety  on  forthcoming  bond  that  property  did  not  be- 
long to  principal 457 

whether,  to  sureties  on  forfeited  recognizance  that  principal 

was  insane  when  required  to  appear gOO 

no,  to  surety  on  ofBcial  bond  that  state  or  corporation  was  neg- 
ligent in  not  compelling  principal  to  account          .        .        .  435 

DEFENSES  — 

to  sureties  on  release  and  deliveiy  bonds 466 

to  surety  on  forthcoming  bond 467 

to  sureties  on  forfeited  recognizances 509 

to  sureties  on  administrators',  executors'  and  trustees'  bonds    .  587 

DEFINITE  LIABILITY  — 

when  guarantor  of,  not  entitled  to  notice  of  acceptance    .        .  193 

DEFINITE  PERIOD  — 

what  is,  with  reference  to  discharge  of  surety  by  time  given    .  344 

DEL  CREDERE  AGENT  — 

promise  of,  not  within  statute  of  frauds 71 

DELIVERY  — 

contract  of  surety  takes  effect  from  time  of      ...        .  25 

of  contract  of  surety  necessary  to  its  validity   ....  25 

no,  until  approval 25,  527,  n. 

of  ofScial  bond,  presumptively  at  its  date 527,  n. 

DEMAND  — 

when  surety  in  default  no,  on  him  or  principal  necessaiy  before 

bringing  suit 97 

when,  of  payment  on  principal  necessary  to  charge  guarantor  198 
when,  of  payment  on  principal  not  necessary  to  charge  guar- 
antor       193 

on  principal,  not  necessary  to  charge  party  who  guaranties  note 

by  separate  instrument 201 

no,  on  insolvent  principal  necessary  to  charge  guarantor          .  203 

surety  who  pays  may  sue  principal  for  indemnity  without  any  210 

surety  may  sue  co-surety  for  contribution  without  previous      .  293 
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DEMAND  — continued.  Section. 

when,  on  principal  in  attachment  bond  necessary  to  charge 

surety ^"^ 

when  bringing  suit  sufficient ^'^ 

whether,  necessary  to  charge  surety  on  oiHcial  bond        .        .  589 

DEPARTURE  — 

any  dealing  by  creditor  with  principal  which  amounts  to,  from 
the  contract  discharges  the  surety 397 

DEPOSIT  — 

whether  bank  discharges  surety  if  it  fails  to  retain  debt  due  it 

out  of  pi-incipal's 433 

when  surety,  to  avoid  justifying,  inay  make,  in  court  of  amount 

for  which  he  becomes  bound 10 

DEPOSITORY,  STATE  — 

liabihty  of  surety  on  bond  of  bank  designated  as      .        .        .  598 

DEPRECIATED  CURRENCY  — 

payment  by  surety  in,  only  entitles  him  to  recover  from  princi- 
pal its  value 213 

DEPUTY  OFFICERS  — 

liabihty  of  sureties  on  bonds  of 573 

DEPUTY-SHERIFF  — 

surety  on  sheriff's  official  bond  hable  for  acts  of        .         .      570, 570,  n. 
when,  collects  money  which  he  fails  to  pay  over,  remedy  of 
party  injured  is  against  sureties  on  sheriff's  official  bond      570,  570,  n. 

liabihty  of  surety  on  official  bond  of 573 

DEVASTAVIT  — 

whether  surety  in  official  bond  of  executor  or  administrator 
liable  till,  established  by  suit  against  principal       .         .         .  678,  579 
DILIGENCE  (see  Due  Diligence)  — 

when  creditor  bound  to  exercise,  in  preserving  securities  for 

debt 440-448 

what,  necessary  in  prosecuting  suit  when  statutory  notice  to  sue 

is  given .  608 

DIRECTORY  — 

violation  of  statute  which  is,  in  receiving  surety  does  not  dis- 
charge him 8 

where  statute  is,  voluntary  bond  variant  from  it  may  bind 

surety 24 

517 

.     519,  n. 

517 


statute  requiring  bond  to  be  filed  within  certain  time  is 
statute  fixing  penalty  in  official  bond  is     . 
statute  requiring  two  sureties  to  bond  is  . 
rules  of  court  prohibiting  attorneys  from  becoming  sureties     .  8 

DISCHARGE  OF  SURETY  — 

in  the  court  below,  cannot  be  alleged  by  the  principal  as  error  .  138 

surety  not  discharged  by  release  of  principal  if  remedies  against 
surety  reserved 147 
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DISCHARGE  OF  SURETY  — continued.  Section. 

indemnified  surety  not  discharged  by  release  of  principal  .  147 

when  surety  not  discharged  because  principal  not  bound  .  148 

whatever  discharges  principal  usually  releases  surety  .  .  145-148 
when  surety  discharged  after  judgment  by  release  of  principal  149 
surety  not  discharged  if  principal  released  by  act  of  law  .        .  150 

does  not  release  principal 150 

by  physical  or  mental  incapacity  of  principal  ....  155 

act  of  creditor  which  will,  must  be  unlaw'ful    ....  333 

whether  surety  discharged  if  creditor  fail  to  sue  principal  on 

request 339,243 

if  creditor  lead  surety  to  believe  debt  is  paid,  and  he  is  injured, 

he  is  discharged 245 

surety  discharged  if  creditor  render  his  right  to  subi'ogation  un- 
availing        ..........  301 

by  payment 330-341 

whether  surety  discharged  if  creditor  fail  to  retain  money  in  his 

hands  belonging  to  principal 336 

by  tender  of  amount  of  debt  by  principal  to  creditor        .         .  339 

by  giving  of  time 343-377 

by  alteration  of  contract 378-400 

when  sm-ety  discharged  if  creditor  advance  to  principal  greater 

or  less  amount  than  that  for  which  surety  liable    .         .         .  387 

when  surety  not  discharged  if  compensation  of  principal  changed  393 
surety  for  conduct  of  principal  discharged  if  his  duties  changed  393 
when  surety  discharged  if  responsibility  of  principal  varied     .  395 

any  dealing  by  creditor  with  principal  which  amounts  to  de- 
parture from  contract  discharges  surety         ....  397 
by  misrepresentation,  concealment,  fraud,  and  non-compliance 

with  terms  upon  which  he  became  bound      ....  401-435 
when  surety  of  employee  of  corporation  not  discharged  because 

by-laws  of  corporation  not  complied  with      .        .         .         .  435 
by  creditor  relinquishing  security  for  debt        ....  436-439 
surety  not  discharged  by  creditor  releasing  property  of  prin- 
cipal on  which  he  has  no  lien 430 

whether  surety  discharged  if  bank  does  not  retain  debt  due  it  out 

of  deposit  of  principal 433 

when  surety  not  discharged  by  creditor  releasing  principal  from 

imprisonment 433 

when  sm-ety  discharged  if  creditor  release  levy  on  property  of 

principal 434-436 

to  what  extent  surety  discharged  by  release  of  co-surety  .         .  439 

by  creditor  negligently  losing  security  for  debt  .  .  .  440-448 
by  neglect  of  creditor  to  record  mortgage  for  security  of  debt  .  445 

cases  holding  surety  not  discharged  by  negligence  of  creditor  ,  446, 447 

DISCLOSURE  — 

what,  obligee  is  boimd  to  make  to  surety  ....  419-431 

DISHONESTY  — 

whether  continuing  servant  in  employment  after  his,  is  discov- 
ered discharges  surety •        •  433, 434 
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DISMISSAL—  Section. 

of  action  commenced  by  creditor  against  principal  does  not  dis- 
ohai-ge  surety         .,.,.....  381 

DISTILLER'S  BOND  — 

surety  in,  not  discharged  by  declaration  that  capacity  is  greater 
than  when  sui'ety  became  bound   ......  396 

does  not  bind  sureties  for  business  carried  on  at  place  other  than 
that  recited  in  bond 396 

DIVERSION  — 

of  note  fi-om  purpose  intended  discharges  surety,  when    .         .  115,  397 

DIVIDEND  — 

guaranty  that  stock  shall  pay  certain,  not  a  wager  .         .        .  130 

when  surety  for  portion  of  debt  entitled  to  share  in,  of  estate  of 
insolvent  principal 353 

DOWER  — 

wife  who  joins  husband  in  mortgage  of  his  land  for  his  debt 
not  as  to,  his  surety  , 35 

DUE  DILIGENCE  — 

when  it  must  be  used  against  principal  before  guarantor  liable 

to  suit 100 

promise  by  guarantor  to  pay  debt  evidence  that,  has  been  used 

by  creditor     .         . 100 

guarantor  may  waive  use  of,  by  creditor  against  principal        .  100 

what  amounts  to       .         ........  101 

whetlier  question  of  law  or  fact 101,  440 

DURESS  — 

of  suretj'',  good  defense  for  him 13 

of  principal,  when  good  defense  for  surety        ....  13 

of  principal,  whether  defense  for  bail '504 

instances  of  what  amounts  to 13 

DUTIES  — 

if  there  is  change  in,  of  principal,  surety  for  his  conduct  dis- 
charged   393 

surety  for  ofBcer  not  liable  for  moneys  received  by  principal 
out  of  line  of  his 538 

how  surety  of  ofHoer  affected  by,  afterwards  imposed  on  his 
principal,  change  of 548,  549 

DWELLING-HOUSE  — 

bail  in  civil  case  may  break  outer  door  of,  to  arrest  principal    .  496 

ELECTION  — 

surety  estopped  from  denying  validity  of,  of  principal      .        .    643,  n. 

ELIGIBILITY  — 

surety  estopped  from  denying,  of  principal        .        .    ~    .        .     643,  n. 

ENLISTMENT  — 

how  liability  of  bail  affected  by,  of  principal  in  the  army       .         499 
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ENTRIES-  Section. 

how  far,  by  public  officer,  evidence  against  surety    ...  628 

■when,  by  deceased  principal  evidence  against  surety         .        .  639 

EQUITY  — 

when,  will  charge  surety  who  is  not  liable  at  law  .  .  .  139,  141 
when,  will  set  up  lost  bond,  or  reform  bond  against  surety  .  141 
will  hold  sureties  who  cannot  be  charged  at  law  to  the  perform- 
ance of  the  clear  import  of  their  contract  .  .  .141 
will  on  application  of  surety  compel  prmcipal  to  pay  debt  .  223 
when  surety  may  have  relief  in,  before  paying  debt  .  .  234 
will  at  suit  of  surety  compel  creditor  to  proceed  against  prin- 
cipal     ....                  338 

whether,  will  aHord  surety  relief  who  has  failed  to  make  de- 
fense at  law 343,  344 

.when,  will  afford  relief  to  surety  against  co-surety  before  pay- 
ment of  debt 375 

wiU  enforce  surety's  right  to  subrogation        ....  803 

ERASURE- 

how  Uability  of  sureties  aiiected  by 381,  385 

ERROR  — 

discharge  of  surety  in  court  below  cannot  be  alleged  by  prin- 
cipal as 128 

ESCAPE  — 

when  bail  liable  if  accused  appear  and  afterwards   .        .         .  501 

ESTATE  — 

surety  not  discharged  by  failure  of  creditor  to  present  claim 

against,  of  principal 448 

when  surety's,  held  liable  .         .' 140 

when  equity  vsdll  not  charge  surety's 189 

ESTOPPEL  — 

surety  not  estopped  to  show  that  consideration  is  different  from 

that  stated  in  his  obligation 43 

surety  generally  estopped  to  deny  recitals  of  obligation  signed 

by  him 42,43,44,45 

when  surety  not  estopped  by  recitals  of  obligation  signed  by 

him 46 

recital  of  existence  of  court  in  obligation  signed  by  surety  does 

not  estop  him  to  deny  the  fact '46 

surety  not  estopped  from  showing  that  instrument  signed  by 

him  is  not  his  deed  or  is  void 46 

surety  not  estopped  to  deny  allegation  in  recital  of  deed  which 

comes  from  other  side 46 

when  guarantor  for  railway  company  estopped  to  deny  its  ex- 
istence   145 

if  creditor  lead  surety  to  believe  to  his  injuiy  that  debt  is  paid 

ha  is  estoppe,d  to  deny  the  f  ^ct 245 
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ESTOPPEL — continued.  Section. 

when  surety  of  constable  estopped  to  set  up  that  condition  upon 

which  he  signed  has  not  been  complied  with         .         .         .  417 

of  surety  to  show  failure  of  consideration  when  principal  could 

not  show  it 413 

sureties  who  have  signed  bond  reciting  official  character  of 

principal  are  estopped  to  deny  it 643 

,     surety  not  estopped  from  setting  up  fraud,  when      ...  46 

bail  estopped  from  questioning  proceedings,  or  indictment        .  510 

when  bank  not  estopped  from  suing  its  cashier         .         .         .     555,  n. 
sureties  of  tax  collector  estopped  from  questioning  validity  of 

tax  law  or  of  commissioners  in  levying  tax  ....  533 

sureties  estopped  from  denying  eligibility  of  their  principal      .     643,  n. 
sureties  estopped  from  denying  validity  of  bond  or  that  it  was 

properly  executed 642,  n. 

sureties  estopped  from  denying  regularity  of  their  principal's 

election 643,  n. 

EVIDENCE  (see  Parol  Evidence  ;  Peesumptions)  — 

what  is  sufficient,  of  fact  of  suretyship 33 

as  to  whether  promise  is  original  or  collateral  .         .         .         .      77,  78 
of  the  way  party  to  whom  guaranty  is  addressed  understood 

it  to  be,  competent  when 93 

return  of  execution  nulla  bona,  of  insolvency  of  defendant  in 

execution      ..........  100 

how  fai-  judgment  against  one  surety,  against  co-surety  in  suit 

for  contribution 283 

agreement  for  giving  time  need  not  be  proved  by  direct  .         .  351 
payment  of  interest  by  principal  debtor  in  advance,  of  agree- 
ment for  extension 353 

when  settlement  by  or  judgment  against  executor  or  adminis- 
trator conclusive,  against  surety  on  his  official  bond      .         .  580 
questions  of,  peculiarly  applicable  to  relation  of  principal  and 

surety    624-648 

when  declarations  or  admissions  of  principal  not,  against  surety         624 
declarations  and  admissions  of  principal,  against  surety  in  joint 

suit  against  them  .         .         .      - 625 

instances  of  admissibility  of  declarations  of  principal  as,  against 

surety 636 

where  declarations  of  principal  are  part  of  res  gestae,  evidence 

against  surety 637 

how  far  entries  or  returns  made  by  public  officer,  against  his 

surety 628 

when  entries  made  by  deceased  principal,  against  surety  .         .  629 

when  and  how  far  judgment  against  principal,  against  surety  630 

when  judgment  against  principal  prima  fade,  against  surety  .  631 

when  judgment  against  principal  conclusive,  against  surety    .  683 

how  far  judgment  against  surety,  against  principal  .         .         .  633 

judgment  rendered  against  principal  in  favor  of  surety  without 

notice  no,  in  another  state 684 
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EVIDENCE  — continued.  Section. 

when  judgment  against  one  surety,  against  co-surety  .  .  635 
how  far  judgment  against  sherifiE,  against  surety  in  his  official 

bond 636 

when  judgment  against  sheriff,  against  surety  in  bond  for  in- 
demnity           637 

when  judgment  against  administrator  conclusive,  against  surety 

in  his  official  bond       ' 688 

how  far  judgment  against  guardian,  against  surety  in  his  offi- 
cial bond 639 

whether  pecuniary  embarrassments  of  officer  competent,  when 

his  officii,!  misconduct  in  question          .....  641 
when  refusal  of  treasurer  to  pay  order,  of  defalcation       .         .  641 
miscellaneous  cases  as  to,  in  suits  against  sureties     .         .         .  643 
when  decree  against  principal  conclusive,  against  surety  on  in- 
junction bond 640 

when  declarations  or  admissions  of  surety,  against  him     .         .  647 
naiscellaneous  cases  illustrating  admissibility  of  parol,  in  surety- 
ship         644 

admissibility  of,  of  conversations 646 

of  suretyship 648 

miscellaneous  presumptions .  645 

EXECUTED  CONTRACT  — 

not  affected  by  statute  of  frauds 52 

EXECUTION  — 

sheriff  may  collect  full  amount  of,  against  principal  and  surety 

from  surety 97 

return  of  nulla  bona  evidence  of  insolvency  of  party  against 

whom  it  i-uns 100 

when  release  of  levy  of,  on  property  of  principal  discharges 

surety 434^436 

when  surety  discharged  by  failure  of  creditor  to  have,  levied 

on  property  of  principal        .......  438 

sureties  of  constable  liable  for  his  failure  to  return  .  .  .  570,  n. 
sureties  of  sheriff  who  neglects  or  refuses  to  levy,  liable  .  ,  569,  n. 
sureties  of  constable  not  liable  for  refusal  to  levy  when  he  was 

not  obliged  to  do  so  by  statute 569 

hability  of  sureties  of  sheriff  and  constable  for  seizure  and  sale 

of  property  exempt  from 566 

EXECUTION  SALE  — 

surety  may  bid  at,  of  principal's  property         ....  236 

EXECUTOR  — 

appointment  of  principal  as,  by  creditor  discharges  surety        .  148 

agreement  by,  to  pay  one-half  his  commission  to  his  surety  for 

becoming  such,  is  valid 226 

who  is  surety  of  testator  and  pays  after  testator's  death  has 

right  of  retainer 227 
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EXECUTOR  — continued.  Section. 

whether  surety  in  official  bond  of,  liable  till  devastavit  estab- 
lished by  suit  against  principal 578, 579 

■when  surety  in  official  bond  of,  concluded  by  settlement  by  or 
judgment  against  principal 580 

liabiHty  of  sureties  in  first  and  second  official  bonds  of     .         .  581 

liability  and  rights  of  surety  in  official  bond  of  two  executors 
when  one  dies  or  ceases  to  act 582 

miscellaneous  cases  as  to  liability  of  surety  in  official  bond  of  585,  586 

EXERCISE  OF  FUNCTION  — 

bond  illegally  required  from  principal  as  condition  precedent 
to,  does  not  bind  surety S3 

EX  OFFICIO  OFFICERS  — 

liability  of  sureties  on  bonds  of 591 

EXTENSION  OP  TIME  (see  GrviNG  Time). 

FACT,  QUESTION  OF  — 

whether  promise  original  or  collateral  is 78 

FAILURE  OF  CONSIDERATION  — 

upon  which  surety  signs  discharges  him 127 

surety  on  note  who  pays  without  notice  of,  may  recover  indem- 
nity        228 

if  there  is,  for  agreement  of  surety  to  pay  whole  debt,  he  may 

have  contribution  from  co-sui-ety 880 

how,  affects  rights  of  co-sureties  on  note  to  contribution  .         .  281, 282 
when,  to  principal  defense  for  surety 413 

FALSE  REPRESENTATIONS  — 

of  another's  credit,  not  within  the  statute  of  frauds  ...  73 
if  surety  suffer  injury  by,  of  creditor  that  debt  is  paid,  he  is  dis- 
charged, otherwise  not .  245, 246 1 

by  creditor  to  surety  discharges  surety,  when  ....  401 

of  third  person,  does  not  discharge  surety,  when        .        .        .  414 

FAVORITES  IN  LAW  — 

surety  and  guarantor 93 

FEES  — 

surety  on  note  liable  for  attorney's,  when  note  so  provides        .  Ill 

guarantor  of  note  not  liable  for  protest 126 

increase  or  diminution  of,  of  officer  does  not  release  sureties  on 
his  bond 553,  n. 

FINAL  JUDGMENT  — 

when  surety  in  appeal  bond  liable  for 457 

FINE  — 

suspending,  by  governor,  not  such  giving  of  time  as  discharges 
surety  for 361 
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^^^-  Section. 
when  surety  on  official  bond  liable  for  money  destroyed  by      .  5C3 
sm-eties  on  delivery  bond  cannot  defend  on  ground  that  prop- 
erty was  destroyed  by 466 

FIRM  (see  Partnership) — 

one,  may  become  surety  of  another 18 

presumption  as  to  use  of,  name 18,  n. 

FISH  INSPECTOR  — 

sureties  on  bond  of,  liable  for  faulty  inspection  by  deputy  of    .  572 

FORBEARANCE  (see  Giving  Time)  — 

agreement  by  creditor  for,  is  sufficient  consideration  for  con- 
tract of  surety,  when jg 

by  creditor  without  agreement  therefor  not  sufficient  consid- 
eration for  contract  of  surety Ig 

FORFEITURE  — 

court  of  equity  will  not  lend  its  aid  to  enforce,  for  indemnity  of 
surety 335 

when  judgment  of,  on  recognizance  may  be  vacated         .         .  511 

FORGERY  — 

when  surety  discharged  because  signature  of  another  surety  is         413 

FORTHCOMING  BOND  - 

not  good  as  statutory  obligation  may  be  valid  as  common-law 

bond 467 

surety  in,  for  slave  is  exonerated  by  death  of  slave,  when         .  467 
no  defense  to  surety  in,  that  property  did  not  belong  to  prin- 
cipal       467 

surety  in,  cannot  pay  the  debt  and  recover  from  the  principal         468 
miscellaneous  cases  concerning  sureties  in        ...         .  468 
surety  in,  for  property  attacjied  not  bound  by  agreement  be- 
tween principal  and  creditor  that  attachment  shall  be  sus- 
tained   .         .' 473 

surety  in,  for  property  attached  not  discharged  by  removal  of 

cause  from  state  to  federal  court 473 

when  surety  in,  entitled  to  contribution  from  other  sureties      .  263 

whether  judgment  can  be  had  against  sureties  in,  on  motion    .  465 

whether  surety  in,  entitled  to  possession  of  property         .        .  460 

FRAUD  — 

when,  of  creditor  defense  to  surety 234 

perpetrated  by  creditor  on  principal  no  defense  to  surety  if  prin- 
cipal takes  no  advantage  of  it 234 

when  creditor  advising  principal  to  carry  property  out  of  state 

is  not,  on  surety 249 

as  affecting  liability  of  surety ;  special  instances        .         .         .  250 

refusal  of  creditor  to  receive  payment  from  principal  is,  on 
surety 339 
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FRAUD  — continued.  Section. 

of  principal,  does  not  discharge  surety  unless   creditor  have 

notice 406 

miscellaneous  cases  holding  surety  discharged  by     .         .        .  416 

when  surety  may  avail  himself  of,  upon  principal     .         .         .  416 
surety  may  impeach  judgment  against  principal  on  ground  of         632 

FRAUDS,  STATUTE  OF  — 

text  of  original  statute 51 

whether  verbal  promise  enforceable  if  partly  within  and  partly 

without 53 

effect  of  words  "  no  action  shall  be  brought "    .         .         .         .  53 

meaning  of  words  "  any  special  promise "         .         .        ,        .  53 

what  words  "  debt,  default  or  miscarriage  "  include  ...  54 

what  words  "  of  another  "  contemplate  in         ...         .  55 

if  there  is  no  remedy  against  third  party,  promise  not  within   .  56 

when  no  liability  incurred  by  third  person,  promise  not  within  57 

promise  to  answer  for  implied  liability  of  principal  within       .  57 
when  party  for  whom  promise  is  made  cannot  become  Uable, 

promise  not  within        ........  58 

when  promise  to  indemnify  another  within      ....  59-61 

if  new  promise  extinguishes  original  debt,  not  within       .         .  63 
when  promise  to  pay  out  of  proceeds  of  principal's  property  not 

within  ...........  63 

when  creditor  relinquishing  lien  on  property  of  principal  takes 

promise  of  surety  out  of 68,  64 

when  transaction  amounts  to  purchase  of  debt  or  lien  by  prom- 
isor, promise  not  within 65 

promise  by  surety  who  is  debtor  of  principal  to  pay  debt  to 

creditor  of  principal  not  within 66 

promise,  in  efEect,  to  pay  promisor's  own  debt  not  within,  al- 
though it  incidentally  guaranty  debt  of  another     ...  67 
when  promisor  previously  liable,  promise  not  within        .         .  68 
new  consideration  passing  between  promisee  and  promisor  will 

not  alone  take  promise  out  of 69 

when  main  object  is  to  benefit  promisor,  promise  not  within   .  70 

promise  of  del  credere  agent  not  within 71 

promise  not  within,  unless  made  to  pai'ty  to  whom  principal  is 

liable 73 

false  representations  of  another's  credit  not  within  ...  73 
promise  in  substance  to  pay  debt  of  another,  no  matter  what  its 

form,  within 74 

promise  to  procure  another  to  sign  a  guaranty  not  within        .  74 
promise  by  receiptor  for  attached  property  to  return  it  on  de- 
mand not  within 74 

promise  not  to  pay  without  giving  notice  to  creditor  of  creditor 

not  within 74 

promise  to  answer  for  future  liability  of  third  party  within      .  75 

promise  within,  if  any  credit  given  to  a  third  person         .         .  76,  77 

whether  promise  is  original  or  collateral 77,  78 
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FRAUDS,  STATUTE  OF  —  continued.  Section. 

verbal  guaranty  sufficient  to  support  verbal  account  stated      .  79 
if  original  promise  in  writing  verbal  subsequent  promise  takes 

case  out  of  statute  of  limitations 79 

of  the  writing  necessary  to  satisfy 80 

writing  to  satisfy  may  consist  of  several  pieces         ...  80 

memorandum  to  satisfy,  may  be  made  after  contract        .         .  80 

■whole  promise  must  appear  from  writing         ....  81 

parties  to  contract  must  be  identified  by  writing      .         .         .  81 

whether  consideration  must  appear  from  writing  to  satisfy      .  83,  8.S, 

when  consideration  sufficiently  appears  from  writing        .         .  84 , 

when  consideration  does  not  sufficiently  appear                 .         .  85 
when  writing  ambiguous  as  to  consideration  may  be  explained 

by  parol  evidence 86 

when  several  papers  may  be  read  together  to  express  considera- 
tion          87 

whether  guaranty  of  note,  certificate  of  deposit,  assigned  mort- 
gage or  judgment  must  express  consideration  ...  88 
what  is  sufficient  signature  by  party  to  be  charged  ...  89 
signature  of  party  to  be  charged  only,  necessary  to  satisfy  .  89 
writing  to  satisfy,  may  be  signed  by  agent  ....  90 
pleading  in  cases  within    ........  91 

FRAUDULENT  — 

concealment  of  material  facts  in  order  to  discharge  surety 

must  be 430 

where  act  of  principal  is,  surety  not  bound        ....  81 

when  surety  who  joins  in,  scheme  with  principal  can  recover 

indemnity      ..........  238 

FRAUDULENT  CONVEYANCE  — 

whether  surety  before  paying  debt  may  file  bill  to  set  aside,  by 
principal 336 

when  surety  subrogated  to  creditor's  right  to  set  aside,  by  prin- 
cipal       333 

FRAUDULENT  PREFERENCE  — 

payment  which  is  void  as,  will  not  discharge  surety  .        .  334 

FRAUDULENT  SCHEME  — 

when  surety  who  has  joined  with  principal  in,  can  recover  in- 
demnity  338 

FRAUDULENT  TRANSACTION  — 

surety  on  note  induced  by,  not  bound 21 

FUTURE  LIABILITY- 

,  promise  to  answer  for,  of  third  party  is  within  statute  of 

frauds "^^ 

GAMBLING  DEBT  — 

sm-ety  on  note  for,  not  bound 31 

60 
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GENERAL  BOND—  Section. 
of  annual  officer,  only  binds  surety  for  one  year       .         .         .  167-169 
when,  of  officer  does  not  cover  case  where  special  bond  re- 
quired             ...  170 

when  liability  of  surety  on,  limited  by  circumstances       .         .  170,  171 

of  officer,  covers  more  than  a  year  when  office  is  not  annual    .  173 

when  not  limited  by  other  words  or  circumstances  .         .         .  173,  174 
Uability  of  sureties  on,  who  obhgate  themselves    each  for   a 

specific  sum 175 

GENERAL  GUARANTY— 

writer  of,  liable  to  any  one  who  acts  on  it        .         .         .        .  116 

GENERAL  ISSUE  — 

fact  that  there  was  no  written  promise  may  be  taken  advantage 

of  under 91 

GENERAL  WORDS  — 

of  obligation  are  limited  by  recitals  of  obhgation     .         .         .  166 
when,  of  obligation  not  limited  by  otheV  words  or  circum- 
stances    173,  174 

GIVING  TIME  — 

how,  aiiects  liability  of  co-sureties  to  contribution   .        .         .  280 

discharge  of  surety  by 343-377 

to  the  principal  discharges  surety 343 

to  the  principal  discharges  guarantor        .         .         .         .         .  343 

does  not  discharge  surety  unless  extension  is  for  definite  pex'iod  344 

if  surety  consent  to,  he  cannot  take  advantage  of,  when  .         .  345,  346 
when  surety  not  discharged  if  he  promise  to  pay  after  time 

given     ....                 347 

surety  discharged  by  valid  agreement  for,  though  remedy  of 

creditor  not  suspended  ........  348 

surety  who  is  fully  indemnified  not  discharged  by    .         .         .  349 

to  surety  does  not  discharge  principal 350 

to  one  surety  affects  another  surety,  how          ....  350 
special  instances  of  what  amounts  to        ....         .  351 
agreement  for,  need  not  be  express  nor  proved  by  direct  evi- 
dence       351 

when  payment  of  interest  in  advance    by  principal  debtor 

amounts  to 352 

when  payment  of  part  of  debt  sufficient  consideration  for        .  353 
whether  agreement  to  pay  interest  for  definite  time  is  sufficient 

consideration  for 354 

special  instances  of  sufficient  and  insufficient  consideration  for  355 
whether  payment  of,  or  agreement  to  pay  usury  sufficient  con- 
sideration for          356,  357 

how  surety  affected  if  time  is  given  by  one  of  several  creditors  358 
discharges  surety  who  becomes  such  without  knowledge  of  prin- 
cipal   358 

surety  discharged  by,  after  debt  due 359 
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GIVING  TIME  — continued.  Section. 

miscellaneous  cases  of  .discharge  of  surety  by    .         .         .    359,360,369 
suspending  fine  by  governor  not  such,  as  will  discharge  surety 

therefor 363 

miscellaneous  cases  holding  surety  not  discharged  by       .         .  362,  363 
when  taJiing  principal's  note,  check  or  trust  deed  amounts  to  .  364,  365 
parol  evidence  competent  to  show  that  taking  note  for  ex- 
tended period  should  not  amount  to       365 

when  taking  collateral  security  for  extended  period  does  not 

amount  to 366,  367 

when  surety  not  discharged  by,  for  less  period  than  that  in 

which  judgment  could  be  recovered 368 

continuing  case  against  principal  amounts  to    .         .        .         .  369 

how  surety  affected  by  conditional  agreement  for     .         .         .  370 

agreement  for,  must  be  made  by  party  having  authority  .         .  370 

how  surety  for  collector  of  public  money  affected  by        .         .  371 

when  surety  discharged  by,  after  judgment      ....  373,  373 

whether  surety  on  specialty  discharged  by  parol  agreement  for         374 
when  surety  discharged  by,  if  fact  of  suretyship  does  not  appear 
from  instrument    .........  375 

to  principal  does  not  discharge  surety  if  remedy  against  surety 

reserved 376 

to  principal  discharges  bail  in  civil  suit 493 

pleading  extension  of  time 377 

GOVERNMENT  — 

surety  on  ofBcial  bond  of  one  officer  of,  not  discharged  by  neg- 
hgence  or  unauthorized  act  of  another  officer  of  .         .         .  555-557 

GUARANTOR  (see  Liability  of  Guaeantoe)— 

definition  of 1 

diflference  between,  and  surety 1 

difference  between,  and  indorser 203 

favorite  in  law  and  not  bound  beyond  strict  terms  of  contract  93,  94 

of  collection,  when  liable  to  suit 98 

when  only  secondarily  liable     .......  100 

when  previous  proceedings  against  principal  not  necessary  to 

charge 103 

when,  of  void  certificate  of  deposit  liable          ....  107 

on  general  guaranty  liable  to  any  one  who  acts  on  it        .         .  116 
generally  only  liable  if  party  addressed  acts  on  guaranty         .  117 
for  goods  to  be  sold  a  firm  not  liable  for  goods  sold  after  part- 
ners changed         .........  119 

when  liable  if  only  part  of  goods  guarantied  for  furnished       .  183 

not  liable  if  different  credit  given  than  that  stipulated  for        .  123 

when  blank  indorser  of  note  is,  and  when  he  is  not  .         .         .  178 

of  note,  when  liable  as  joint  maker 179 

when,  must  be  notified  of  acceptance  of  guaranty    .         .         .  189-191 

when,  not  entitled  to  notice  of  acceptance  of  guaranty     .         .  194 

when,  not  entitled  to  notice  of  advances  made  to  principal       .  195 


203 
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GUARANTOR  — continued  Seetim. 

when,  must  be  notified  of  advances  made  under  guaranty        .  193 
cases  holding,  of  indefinite  amount  on  credit  to  be  given  not 

entitled  to  notice   ....                 ....  196 

■when  entitled  to  notice  of  default  of  principal  ....  197 

when  demand  of  payment  on  principal  and  notice  of  his  default 

necessary  to  charge •  198 

not  entitled  to  demand  on  or  notice  of  default  of  insolvent  prin- 
cipal       

is  discharged  by  time  given  principal 343 

GUARANTY  —  , 

diS'erence  between  direct  and  collateral 1,  n. 

origin  and  requisites  of  contract  of 3 

cases  holding,  of  note  negotiable 47 

when,  of  debt  passes  to  assignee  of  debt 48 

cases  holding,  of  note  not  negotiable 49 

on  back  of  note,  sufficient  indorsement  to  pass  title  to  note       .  50 

whether,  of  bond  negotiable 50 

when  writing  does  not  amount  to 103, 104 

when  writing  amounts  to 105 

when  the  word  "  indorse  "  means      ......  105 

of  payment  "  when  due"  of  overdue  note  is  valid      .         .         .  107 
when,  may  and  when  it  may  not  be  acted  on  by  a  party  other 

than  the  one  addressed  ...                 ....  116, 117 

of  note  secured  by  second  mortgage  does  not  give  such  mort- 
gage priority  over  first  mortgage  .         .         .         .         .         .  •         135 

when  revoked  by  death  of  guarantor 133, 134 

when  not  exhausted  by  advance  of  amount  mentioned  therein  160, 161 

when  exhausted  by  advance  of  amount  mentioned  therein       .  161 

measure  of  damages  on,  of  note 96 

when  notice  revoking,  takes  effect 136 

when  party  Uable  on  implied 38 

GUARDIAN  — 

if  court  appointing,  had  no  jurisdiction,  sureties  on  bond  of,  not 

liable ....  145,  n, 

whether  joint  guardians  are  sureties  for  each  other  .         .         .  573 

action  against  surety  on  bond  of 574 

discharge  of  surety  in  official  bond  of,  by  order  of  court,  etc.     .  575 
miscellaneous  cases  concerning  liability  of  surety  in  official 

bond  of          ....                          ....  576,577 

how  far  judgment  against,  evidence  against  surety  in  his  official 

bond  633,  n.,  639 

HOLDER  — 

of  note  presumed  to  be  the  owner,  when 870 

HOMESTEAD  — 

wife  who  joins  her  husband  in  mortgage  of  his  land  for  his  debt 

not  as  to,  his  surety 35 

in  determining  question  of,  impUed  promise  of  principal  to  in- 
demnify surety  arises  when  surety  becomes  bound        ,        .  207 
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HONESTY  — 

what  is  mere  guaranty  of,  acd  not  of  payment  of  debt 
when  surety  liable  for,  of  principal  .... 


ILLEGAL  ACTS  — 

of  creditor  when,  and  when  not,  defense  to  surety     . 

IMPLIED  CONTRACT  — 

of  indemnity  arises  when  surety  becomes  bound 

no,  of  indemnity  where  no  obligation  on  surety  to  pay 

IMPLIED  GUARANTY  — 

when  party  liable  on,  generally 

vendor  of  note  liable  on,  that  note  is  what  it  purports  to  be 
indorsement  of  note  is,  that  makers  were  competent  to  contract 
and  that  preceding  signatures  are  genuine 

IMPLIED  PROMISE  — 

there  is  no,  on  behalf  of  surety  to  person  who  lends  principal 

money  to  pay  the  debt 

there  is  an,  by  principal  to  indemnify  surety     . 

there  is  no,  of  indemnity  where  there  is  an  express  agreement 

IMPORTER'S  BOND  — 

surety  in,  may  recover  indemnity  from  party  mentioned  in  £ 
importer         ......... 

IMPRISONMENT- 

whether,  of  principal  amounts  to  payment 
when  surety  not  discharged  by  creditor  releasing  principal  froi 
how  liabOity  of  bail  aSected  by  subsequent,  of  principal  . 
sureties  of  liquor  dealer  not  released  from  payment  of  fine  be- 
cause principal  served  an       .         .         . 


surety  on  appeal  bond  not  released  because  of 
discharge 

IMPRISONMENT  FOR  DEBT  — 

when  abolition  of,  excuses  bail  in  civil  suit 

INCORPORATION  — 

of  obligees  in  bond  discharges  sureties  therein  . 

INDEMNIFIED  SURETY  — 

not  discharged  by  release  of  principal 

INDEMNIFYING  BOND  — 

surety  in,  to  sheriff,  liable  in  trespass  for  taking  of  property 
miscellaneous  cases  concei-ning  liability  of  sureties  on 

INDEMNITOR  — 

of  surety,  charged  if  surety  pay  by  his  own  note 

of  surety,  entitled  to  subrogation 

of  bail,  must  be  notified  that  bail  has  been  damnified  before  he 
can  be  sued 


principars,  and 


Section. 
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560 
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207 
314 

38 
28 

28 
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228 

833,  603 
433 
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603,  623 
464 

498 

396 
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490 
599 
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INDEMNITY—                       "'  Section. 
when  promise  to  indemnify  within  statute  of  frauds         .         .      59-61 
there  is  no  implied  promise  of,  when  there  is  express  con- 
tract for 305 

there  is  implied  promise  of,  on  behalf  of  principal  to  surety         205 
impUed  contract  of,  aiises  when  surety  becomes  bound     .         ,  207 
sm-ety  may  recover  full,  from  any  one  of  several  principals      .  208 
surety  who  pays  debt  in  any  manner  may  sue  principal  in  as- 
sumpsit for 208 

when  joint  sureties  can  and  when  they  cannot  mainteiin  joint 

suit  for  .         .         .       ^ 209 

surety  who  pays  may  without  demand  or  notice  sue  principal 

for 210 

surety  cannot  recover,  unless  he  became  surety  at  request  of 

principal 310 

surety  who  pays  with  his  own  note  or  property  may  at  once  sue 

principal  for 211 

surety  who  extinguishes  debt  for  less  than  full  amount  can  only 

recover  value  of  what  he  paid 213 

surety  cannot  recover  frona  principal  as,  consequential  or  indi- 
rect damages 213 

right  of  surety  to,  who  pays  debt  as  affected  by  statute  of  lim- 
itations   214 

right  of  surety  to,  as  affected  by  suit  and  judgment  against  him 

or  pi-incipal 214 

how  affected  by  fact  that  debt  is  tainted  with  usury'        .         .  215 
surety  who  pays  note  given  to  secure  illegal  wager  cannot  re- 
cover          .         .         .  215 

when  surety  of  one  partner  entitled  to  recover,  from  the  firm         216 
when  surety  can  recover  from  principal  costs  which  he  has 

paid 217 

mortgage  for,  of  s\u-ety  vahd ;  what  it  covers     ....  218 

how  surety's  claim  for,  affected  by  bankruptcy  of  principal      .  220 

when  surety  may  recover,  from  principal  before  paying  debt   .  221 

contract  for  payment  of,  to  sm-ety  before  he  pays  debt  is  valid         §22 
when  surety  can,  and  when  he  cannot,  by  express  contract  re- 
cover, from  principal  before  paying  debt       ....  221, 222 
mortgage  for,  can  only  be  held  for  the  very  purpose  for  which 
it  was  given  ..........  331 

cases  in  which  surety  cannot  recover 225 

surety  who  has  two  indemnities  may  resort  to  either        .         .  226 

when  principal  becomes  insolvent,  surety  may  retain  any  funds 

in  his  hands  belonging  to  principal  for  his     ...         .  227 

verbal  guarantor  who  pays  debt  may  recover  .         .         .  227 

surety  on  note  of  infant  for  necessaries  may  recover        .         .  287 

when  surety  who  has  money  of  principal  in  his  hands  cannot 

sue  principal  for 228 

when  surety  who  joins  in  fraudulent  scheme  with  principal  can 
recover 328 
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INDEMNITY— continued.  Section. 

surety  who  pays  note  without  notice  of  failure  of  consideration 

may  recover 328 

in  suit  for,  parol  evidence  competent  to  show  who  is  principal 

on  note 229 

principal  may  before  debt  is  due  confess  judgment  for  surety's  247 
rights  of  surety  with  reference  to,  as  against  third  persons        .  247 
surety  cannot  recover,  from  party  who  has  agreed  with  princi- 
pal to  pay  debt 251 

miscellaneous  cases  as  to  right  of  surety  to       ...         .  353,  253 
one  surety  may  show  by  parol  evidence  that  another  surety 

agreed  to  indemnify  him 261 

surety  who  becomes  principal  Uable  for  full,  to  former  co-surety  266 
whether  obtained  by  one  surety  inures  to  benefit  of  all  sureties  368-273 

surety  who  surrenders,  discharges  co-surety  from  contribution  271 

if  surety  negligently  lose,  co-surety  released  from  contribution  272 
surety  who  obtains,  after  all  sureties  have  paid  equal  amount, 

not  obliged  to  share  with  other  sureties          ....  387 

when  action  for  contribution  may  be  brought  by  surety  holding  274 

whether  right  of  surety  to  subrogation  barred  by  taking  separate  307 
when  creditor  entitled  to  securities  given  by  principal  to  surety 

for  his  .         .  334,335 

creditor  cannot  avail  himself  of  personal,  given  surety  imless 

surety  could  have  done  so 826 

creditor  cannot  be  subrogated  to  personal,  of  surety  after  surety  . 

is  discharged 32|j^ 

surety  who  holds  full,  not  discharged  by  time  given         .         .  349 

bail  in  criminal  case  entitled  to 513 

whether  baO  can  recover,  without  express  contract           .         .  513,  n. 
how  fact  that  surety  holds,  affects  his  right  to  give  written  stat- 
utory notice  to  svfe 610 

when  judgment  against  sherifiE  evidence  against  surety  in  bond 

for 637 

surety  seeking,  must  sue  in  his  own  name        ....  206 

general  principles  respecting  surety's  right  to    .        .         .        .  206 

INDICTMENT  — 

whether  failure  to  find,  against  principal  discharges  bail         505,  n.,  513 
quashing,  upon  demurier  discharges  bail,  where  defendant  dis- 
charged         .         .                          514 

when  baU  estopped  from  questioning 510 

altering  date  in,  no  defense  to  bail 510 

no  defense  to  sureties  that,  was  bad  or  defective        ...  509 
in  suing  surety  on  recognizance  unnecessary  to  prove  that,  was 

ever  found 509 

INDORSE  — 

when  the  word,  means  guaranty 105 

agreement  to,  does  not  render  party  liable  unless  he  is  requested 

to,  and  refuses 131 
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INDORSEMENT  -  Section. 

of  promissory  note  by  vendor  thereof,  is  implied  guaranty  of 

genuineness  of  preceding  signatures 28 

guaranty  on  back  of  note  is  sufficient,  to  pass  title  to  note         .  50 

of  another's  obligation  in  blank  creates  what  liability       .         .  176-185 

presumptions  as  to  time  when,  made 176, 178 

when,  expresses  hability  binds  indorser  to  such  liability  .        .  183 

liability  of  indorser  under  special 184 


INDORSER  — 

difference  between,  and  surety^         ... 
difference  between,  and  guarantor    .... 

bank  cannot  become  accommoda'  ion        .... 

of  note  discharged  by  same  causes  that  will  discharge  surety 

in  blank,  liabihty  of ;  general  observations 

liable  according  to  terms  of  his  indorsement 

liability  of,  under  special  indorsements  and  circumstances 

of  bUl  of  exchange,  liability  of  .  ... 

when  successive  accommodation,  to  negotiable  insti'uments  are 
co-sureties     ......... 

when  no  presumption  that  accommodation,  is  co-surety  , 
of  note,  is  not  co-surety  rith  surety  who  signs  as  maker  . 
of  note,  discharged  by  time  given  the  maker    . 

INEQUITABLE  — 

contribution  cannot  be  recovered  when  it  would  be 


2 
202 
6,  n. 
127 
181 
183 
184 
185 

260 
645 
260 
359 

263 
805 


^     subrogation  wUl  not  be  allowed  when  it  is 

INFANT  — 

contract  of  suretyship  or  guaranty  by,  voidable,  may  be  ratified  4 

promise  to  pay  debt  of,  not  within  statute  of  frauds          .        .  58 

surety  for,  hable  although  infant  is  not     .         .^       .         .         .  153 

surety  on  note  of,  for  necessaries  may  recover  indemnity         .  ,  227 

INITIALS  — 

signature  by,  sufficient  to  satisfy  statute  of  frauds   ...  89 

INJUNCTION  — 
V      surety  cannot  before  payment  of  debt  prevent  principal  from 

removing  property  from  state  by 226 

when  surety  before  paying  debt  may  by,  prevent  co-surety  from 

parting  with  his  property 275 

got  by  principal  against  creditor  proceeding  does  not  discharge 
surety '   .  368 

INJUNCTION  BOND  — 

voluntary,  not  given  according  to  statutory  provisions  binds 

surety 24 

when  surety  in,  not  Uable  for  judgment  if  it  is  misdescribed     .  474 

hability  of  surety  in,  for  judgment,  damages,  interest,  costs,  etc.  475,  476 
liabUity  of  surety  in.  If  complainant  dismiss  his  bUl  by  agi-ee- 
ment  with  defendant  or  agree  to  a  decree  dismissing  the  same         477 
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INJUNCTION  BOND  — continued.  Section. 

liability  of  surety  in,  where  parties  to  injunction  suit  agree  to 

have  the  same  tried  at  chambers   . ' 478 

liability  of  surety  in,  when  one  only  of  several  for  whom  he  is 

liable  is  charged 479 

miscehaneous  cases  concerning  sureties  in        ...         .  480 

when  decree  against  principal  conclusive  against  surety  in       .  640 

INJURY  — 

when  surety  has  remedy  in  equity  to  prevent,  to  himself  before 
payment  of  debt 324 

act  of  creditor  which  works,  to  surety  must  be  unlawful  to  dis- 
charge him 333 

if  surety  suffer,  by  false  representation  of  creditor  that  debt  is 
paid,  he  is  discharged,  otherwise  not 345,  346 

INSANITY  (see  Unsoundness  of  Mind)  — 

when,  of  suret}'  no  excuse  for  seeking  contribution  .         .         .        4,  n. 
when,  of  principal  in  recognizance  no  defense  to  his  sureties     .     500,  il 

INSOLVENCY  — 

return  of  execution  nulla  bona,  evidence  of,  of  defendant  in  exe- 
cution     100 

of  principal,  excuses  necessity  of  demand  on  him  and  notice  of 
his  default  to  guarantor 303 

upon,  of  principal,  surety  is  in  equity  his  creditor     -        .        .  353 

whether  surety  must  show,  of  principal  in  order  to  recover  con- 
tribution         390 

INSOLVENT  LAWS  — 

discharge  of  principal  under,  does  not  release  surety         .        .  150 

INSOLVENT  PRINCIPAL  — 

cannot,  without  indemnifying  surety,  collect  debts  due  him  by 
sm-ety 237 

INSTALMENTS  — 

when  payment  of,  faster  than  due  discharges  surety  for  com- 
pletion of  work 133 

surety  may  pay  debt  by,  and  sue  principal  for  each  payment   .  307 

guarantor  of  rent  payable  in,  may  be  sued  when  each,  becomes 
due 136 

INSURABLE  INTEREST  — 

surety  on  official  bond  has,  in  Ufe  of  obligor    ....  603 

INSURANCE  — 

fact  that  building  is  burned  and  landlord  gets,  does  not  release 

surety  for  rent 108 

Surety  entitled  to  money  realized  from  insurance  on  house  of 

principal,  when  _ 253 

INSURANCE  AGENT  — 

liability  of  surety  on  bond  of 603 
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INTENTION—  Section. 

misrepresentation  of  unexecuted,  does  not  discharge  surety      .  404 

INTEREST  — 

when  surety's  liability  for,  accrues 113 

guaranty  of  payment  of,  on  bond  not  bearing,  binds  guarantor 

to  payment  of,  after  bond  is  due Ill 

ofScial  bond  does  not  bear 113 

guaranty  of  payment  of,  on  bond  only  covers  interest  accruing 

before  maturity  of  bond        . 130 

surety  who  has  paid,  not  entitled  to  subrogation  tiU  principal  is 

paid      .         .         .         .       * 306 

payment  of,  in  advance  by  principal  discharges  surety,  when  .  353 
whether  agreement  to  pay,  for  a  definite  time  is  sufficient  con- 
sideration for  extension 354 

binding  agreement  to  pay  increased  lawful  rate  of,  sufficient 

consideration  for  giving  time 355 

adding,  to  note  is  alteration  which  discharges  surety        .         .  379 

agreement  by  principal  without  surety's  knowledge  to  pay  high 

rate  of,  discharges  surety 397 

when  surety  on  injunction  bond  liable  for,  on  judgment  .         .  475 

surety  on  official  bond  of  treasurer  liable  for,  on  pubUc  money 

received  by  him     . 534 

INTERMARRIAGE  — 

of  principal  and  creditor  releases  surety,  when  .         .        .  139 

INTERNAL  REVENUE  COLLECTOR- 

liability  of  surety  on  bond  of,  for  taxes,  ganger's  fees,  stamps, 

etc 595 

INTERVENING  EQUITIES  — 

imphed  contract  of  principal  to  indemnify  surety  arises  when 
surety  becomes  bound  and  overrides 207 

JOINT  ACTION  — 

when,  can  be  sustained  against  principal  and  surety  .         .      1, 137 

when  statute  does  not  authorize,  against  maker  and  guarantor 

of  note 138 

when  joint  sureties  can  and  when  they  cannot  maintain,  for  in- 
demnity          309 

JOINT  MAKER— 

one  of  sevex-al  joint  makers  of  note  niay  show  by  parol  that  he 

is  "surety 29,30 

when  guarantor  of  note  liable  as 31 

when  blank  indorser  of  note  liable  as 180 

JOINT  MORTGAGE  — 

by  two  of  joint  property  may  be  foreclosed  and  aU  property 
sold  to  pay  note  of  one 135 

JOINT  OBLIGATION  — 

death  of  surety,  in,  releases  his  estate  from  amiability      .        .         189 
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JOINT  OBLIGOR—  Sectimi. 

when  one  of  several  joint  obligors  may  show  by  parol  that  he  is 

surety SO 

when  one,  surety  for  another 38 

JOINT  PURCHASERS  — 

of  several  tracts  of  land,  how  far  they  are  sureties  for  each 

other 135 

when,  of  land  are  co-sureties 266 

JOINT  SURETIES  — 

successive  accommodation  indorsers  of  bill  of  exchange  are  not  185 
when,  can  and  when  they  cannot  bring  joint  suit  for  indem- 
nity        309 

JUDGE  — 

contract  of,  as  surety  not  void 8,  n. 

JUDGMENT  — 

surety  entitled  to  same  rights  after,  as  before  ....  40 

against  principal  alone  conclusive  against  surety,  when    .         .  110 

against  party  indemnified  as  to  "  liabilities  "  renders  indemnitor 

liable     .         .         .         .    , 136 

when  surety  discharged  by  release  of  principal  after         .         .  149 

surety  who  has  bought,  against  himself  and  principal  cannot 

recover  indemnity  without  satisfying     .....  335 

principal  may  before  debt  is  due  confess,  for  indemnity  of 

surety 247 

surety  who  pays,  may  prosecute  creditor's  bill  already  filed  by 

creditor  against  principal 375 

surety  who  pays,   may  afterwards   have   execution  thereon 

against  co-surety 279 

against  one  surety,  how  far  evidence  against  co-surety  in  suit 

for  contribution 283 

subrogation  of  surety  who  pays,  to  creditor's  rights  therein      .  310-313 
when  surety  discharged  by  giving  time  after    ....  373,  373 
against  principal  does  not  bar  suit  against  surety,  when    .        .  391 
when  surety  discharged  by  negligence  of  creditor  in  prosecut- 
ing against  principal 444 

may  be  rendered  against  surety  in  appeal  bond  without  suit, 

when 454 

when,  against  principal  conclusive  against  surety  in  bond  given 

to  dissolve  attachment 471 

when,  against  principal  conclusive  against  surety  in  replevin 

bond 481 

when,  against  executor  or  administrator  conclusive   against 

surety  on  his  official  bond      .......  580 

surety  may  impeach,  against  principal  on  gxound  of  fraud        .  683 

when  and  how  far,  against  principal,  evidence  against  surety  .  630 

rendered  against  principal  in  favor  of  surety  without  notice,  no 

evidence  in  another  state 634 
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JUDGMENT  — continued.  Section. 

when,  against  one  surety  evidence  against  co-surety  .         .  635 

how  far,  against  sheriff  evidence  against  surety  on  his  official 
bond      , •  636 

when,  against  sheriff  evidence  against  surety  in  bond  for  in- 
demnity          ""' 

when,  against  administi-ator  conclusive  evidence  against  surety 
on  his  official  bond        ■ 638 

how  far,  against  guardian  evidence  against  surety  in  his  official 
bond      . 689 

whether  guaranty  of,  must  express  consideration     ...  88 

JURISDICTION  — 

whether  surety  estopped  from  denying,  of  court       .         .  43,  n.,  531,  n. 

JUSTICE  OF  THE  PEACE  — 

liability  of  surety  in  official  bond  of 563 

when  surety  in  official  bond  of,  liable  for  money  received  by  him  563 

how  surety  in  official  bond  of,  affected  by  his  death          .         .  564 
entry  of  satisfaction  of    judgment   by,  conclusive    evidence 

against  surety  on  his  official  bond 638 

jurisdiction  of,  cannot  be  questioned,  when      .         .         .         .  43,  n. 

KNOWLEDGE  — 

surety  who  signs  without,  of  principal,  is  bound        .         .         .  137 

want  of,  on  part  of  one  surety  that  another  was  surety  does  not 
affect  right  to  contribution 358 

surety  wiU  be  subrogated  to  securities  obtained  by  creditor  with- 
out his  301 

surety  who  becomes  such  without,  of  principal,  discharged  by 
time  given 358 

KNOWLEDGE  OP  CREDITOR  — 

of  fact  of  suretyship,  sufficient  to  secure  surety  his  rights         .  29 

of  fact  of  suretyship,  no  matter  when  obtained,  entitles  surety 

from  that  time  to  all  the  rights  of  a  surety   ....  33 

that  surety  is  such  must  be  shown  by  surety     ....  38 

of  fact  of  suretyship  as  affecting  discharge  of  surety  by  giving 

time 375 

LACHES  — 

cannot  be  imputed  to  state 555 

of  surety  in  asserting  right  to  subrogation        ....  300 

LAND  — 

what  contribution  surety  who  pays  in,  is  entitled  to  recover     .  386 

surety  for  purchase  money  of,  cannot  resist  payment  because 
vendor  fails  to  pay  prior  incumbrance 417 

LAND  OPPICE  (see  Registeb  of). 

LEASE  — 

when  surety  on,  liable  for  rent  of  extended  term  if  principal 
held  over 108 
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LEASE  —  continued.  Section. 

surety  on,  not  discharged  by  fact  that  building  is  burned  and 

landlord  gets  insurance 108 

when  surety  on,  may  terminate  his  liability  by  notice       .         .  133 

when  notice  of  acceptance  of  guaranty  not  necessary  to  charge 

guarantor  of 193 

when  surety  on,  discharged  by  alteration  of  contract        .         .  389 

guarantor  of  rent  on,  may  be  sued  with  principal  .  .  .  1,  n. 
whether  guaranty  of,  assignable 48,  n.,  50 

LEGATEES  — 

when  insuflBlcient  sureties 10 

LEGISLATURE  — 

is  agent  of  state  to  make  representations  to  surety  of  state 

officer 414 

LESSEE  — 

admissions  of,  after  expiration  of  his  term,  inadmissible  against 
his  sureties    .  624,  n. 

LETTER— 

sufficient  memorandum  to  satisfy  statute  of  frauds  ...  80 

LETTER  OF  CREDIT  — 

general,  is  addressed  to  every  one,  and  sufficiently  identtfles 

parties  to  satisfy  statute  of  frauds  .....  81 

addressed  to  one  with  design  that  it  be  shown  to  another,  may 

be  sued  on  by  latter 116 

writer  of  general,  not  bound  unless  notified  of  acceptance        .  187 

LEVY  — 

when,  on  property  of  principal  does  not  amount  to  payment    .  333 

when  surety  discharged  if  creditor  release,  on  property  of  prin- 
cipal       434r436 

when  surety  discharged  by  failure  of  creditor  to  have,  made  on 
property  of  principal       ...  ....  438 

when  surety  in  official  bond  of  sheriff  or  constable  hable  for 
Tmauthorized,  by  him 566 

LEX  LOCI  CONTRACTUS  — 

conti-act  of  suretyship  governed  by 144 

remedy  on  conti-act  of  suretyship  not  governed  by,  but  where 

action  is  brought 53 

right  of  co-sureties  as  against  each  other  not  governed  by        .  296 

LIABILITY- 

when  no,  incurred  by  third  person,  promise  not  within  statute 

of  frauds 57 

indemnity  against,  is  broken  by  judgment  against  party  indem- 
nified  126 

when,  to  conti'ibution  attaches 294 
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LIABILITY  OF  GXJAEANTOE—  Section. 

when  guarantor  only  secondarily  liable 100 

when  no  previous  proceedings  against  principal  are  necessary 

to  charge  guarantor 102 

when  writing  does  not  amount  to  guaranty      ....  103, 104 

when  writing  does  amount  to  guaranty  .  .  .  .  .  105 
when  guarantor  of  void   certificate  of  deposit  is  liable  for 

amount  of  it 107 

guaranty  of  payment  "  when  due"  of  overdue  note  is  vaUd      .  107 

on  general  guaranty 107 

on  guaranty  addressed  to  another  than  the  one  acting  on  it      .  116 

when  greater  amount  than  guaranty  covers  advanced  principal  133 

when  guarantor  entitled  to  notice  of  acceptance  of  guaranty   .  191 

LIABILITY  OF  SUEETY  — 

who  adds  words  "surety  "  or  "security  "  to 'his  name       .        .  31 

who  is  an  infant 4 

who  is  married  woman 7 

surety  or  guarantor  not  liable  beyond  strict  terms  of  his  en- 
gagement  93 

for  whole  debt,  no  matter  how  small  consideration  ...  96 
when  surety  or  guarantor  in  default  no  demand  necessary  be- 
fore suing  him 97 

when  surety  liable  before  party  indemnified  has  suffered  loss  .  97 

when  surety  concluded  by  result  of  litigation  between  other 

parties  . 110 

when  surety  for  debt  liable  for  additional  damages  .         .        '.  Ill 

whether  surety  liable  beyond  the  penalty  of  his  bond  .  .  113,113 
on  note  when  discounted  by  party  other  than  payee  .         .  115 

when  party  for  whom  he  is  liable  acts  in  conjunction  with 

others 118 

for  acts  of  one  person  if  such  acts  are  performed  by  him  and 

partner 120 

to  or  for /firm  if  partners  changed 119 

cannot  be  extended  beyond  scope  of  obligation ;  instances     .  133 

as  affected  by  illegal  act  of  principal  or  creditor       .         .         .  134 

to  person  who  at  request  of  principal  alone  pays  debt       .         .  139 

on  implied  promise  to  party  who  lends  principal  money  to  pay 

debt 130 

when  surety  may  relieve  himself  from  future  liability  by  no- 
tice  133, 134, 135 

death  of  surety  in  joint  obligation  releases  his  estate  at  law,  and 

equity  will  not  change  it 139 

surety  npt  liable  at  law  will  not  generally  be  charged  in  equity  139, 140 

revived  by  new  promise,  when 143 

145 
145 
151 
153 
166 


cannot  generally  exceed  that  of  principal 
when  surety  not  liable  if  principal  not  bound  . 
when  principal  does  not  sign  obUgation    . 
for  infant  or  married  woman  who  is  not  bound 
on  general  obligation  limited  by  recitals  thereof 
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LIABILITY  OF  SURETY  -  continued.  Section. 

surety  on  general  bond  of  annual  officer  only  liable  for  one 

year 167,  168,  169' 

on  general  bond  of  officer  as  to  matter  concerning  which 

special  bond  required 170,  171,  554,  n. 

when,  on  general  obligation  limited  by  circumstances       .         .  170, 171 
when  surety  on  bond  of  annual  officer  bound  longer  than  year  173 

when  general  words  of  obligation  not  limited  by  other  words 

or  circumstances  ...  173, 174 

where  several  sureties  bound  creditor  will  not  be  delayed  pro- 
ceeding against  one  till  remedies  against  others  exhausted    .  249 
on  obligations  given  in  course  of  administration  of  justice  .  449, 492 

governed  by  what  law 144 

Whea  principal  mentally  or  physically  incapacitated         .        .  155 

when  creditor  and  principal  intermarry 129 

when  bound  for  specific  sum 175 

LICENSE  — 

liability  of  sm-ety  on  bond  of  manufacturer  of  tobacco  contin- 
ued after  expiration  of  manufacturer's 173 

LIEN  — 

when  building  which  occupies  position  of  surety  discliarged 
from 34 

when,  on  real  estate  occupies  position  of  sui-ety        .         .         .  34 

when  relinquishing,  on  property  of  principal  takes  promise  of 
surety  out  of  statute  of  frauds 63 

when  relinquishing,  on  property  of  principal  does  not  take 
promise  of  surety  out  of  statute  of  frauds      ....  64 

surety  may  enforce  any,  of  creditor  for  payment  of  debt  be- 
fore himself  paying  it 223 

if  creditor  relinquish  or  render  unavailing,  on  property  of  prin- 
cipal for  payment  of  debt,  surety  discharged  pro  tanto  .  436-480 

when  relinquishment  of,  by  ci-editor  on  property  of  principal 
does  not  discharge  surety 431 

when  sui'ety  has,  on  property  of  principal  ....  332 

LIMITATIONS,  STATUTE  OF  — 

if  original  promise  in  writing  verbal  subsequent  promise  takes 

case  out  of 79 

when,  begins  to  mn  in  favor  of  surety  or  guarantor          .         .  143 
when  sureties  estopped  from  setting  up,  by  unconscionable  liti- 
gation of  principal 143 

when  new  promise  by  principal  takes  case  out  of,  as  to  surety  143 

when,  is  a  bar  for  principal  it  is  a  bar  for  surety       .         .         .  148 

how  right  of  surety  to  indemnity  afifected  if  he  pays  debt 

barred  by 314 

as  between  principal  and  surety  on  claim  for  indemnity  .         .  230 

when,  bar  to  claim  for  indemnity  by  surety  against  principal 

in  note  .....■■••••  381 

when  bar  to  claim  for  contribution  between  co-siireties    .        .         395 
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I^IMITATIONS,  STATUTE  OF  —  continued.  Section. 

surety  not  entitled  to  subrogation  after,  has  run        .         .         .  307 

peculiar  cases  with  reference  to,  as  concerning  sm-eties     .         .  617 

as  affecting  sureties  on  official  bonds 588 

LIQUOR  DEALERS  — 

liability  of  sureties" on  bonds  of,  under  statutes  regulating  sale 
of  intoxicants 633 

LITIGATION  — 

when  surety  concluded  by  result  of,  between  other  parties        .  110 

LOST  BOND—  ^ 

equity  will  set  up,  against  surety 141 

LUNACY- 

when  good  defense 155 

MAIL  CONTRACTOR— 

Uabiiity  of  surety  on  bonds  of 595 

MARK  — 

by  marksman  is  sufficient  signature  to  satisfy  statute  of  frauds  89 

MARRIED  WOMAN  — 

cannot  unless  enabled  by  statute  become  surety  or  guarantor  .  7 

when  statute  empowers  her  to  become  surety  or  guarantor      .  7 

who  joins  husband  in  mortgage  of  his  land  for  his  debt  not  his 
surety    ...........  35 

who  mortgages  or  pledges  her  property  for  debt  of  husband  is 

to  that  extent  his  surety 35 

surety  for,  liable  although  she  is  not 153 

MARSHAL  — 

liability  of  surety  on  bond  of  United  States       ....  595 
liability  of  smety  on  bond  of,  for  costs  collected       .         .         .     557,  n. 
sureties  of  United  States,  not  liable  for  alleged  false  imprison- 
ment by 595 

liability  of  siu-eties  of  United  States,  for  seizing  property  .  566,  595 

MARSHALING  ASSETS  — 

equity  will  not  marshal  assets  so  as  to  destroy  surety's  right  to 
subrogation  ..........  316 

MEASURE  OF  DAMAGES  — 

when  guaranty  is  that  certain  sum  is  due  on  note     ...  96 
on  guaranty  that  railroad  stock  shall  yield  named  annual  divi- 
dend       130 

for  breach  of  duty  of  sheriff  with  reference  to  process      ,         .  567 

MAIN  OBJECT  — 

when,  of  promisor,  is  to  benefit  himself,  promise  not  within 

statute  of  frauds 70 

MAINTENANCE  — 

surety  not  guilty  of,  because  he  has  interest  in  having  princi- 
pal prosecuted 838,  n. 


INDES.  961 

MEMORANDUM—  Section. 

form  of,  necessary  to  satisfy  statute  of  frauds          ...  80 

to  satisfy  statute  of  frauds,  may  be  made  after  contract   .         .  80 

to  satisfy  statute  of  frauds,  may  consist  of  several  pieces         .  80 
to  satisfy  statute  of  frauds,  may  be  written,  printed  or  stamped, 

witli  ink  or  pencil 80 

whole  promise  must  appear  from,  to  satisfy  statute  of  frauds  8i 
when,  on  back  of  note,  not  such  an  alteration  as  to  discharge 

surety 378,  n. 

MINOR  — 

promise  to  pay  debt  of,  not  within  statute  of  frauds          .        .  58 

MISDESCRIPTION — 

of  judgment  in  bond,  will  be  corrected  in  equity      ...  141 

of  mortgaged  property,  will  be  reformed  by  equity  against 
surety 141 

MISREPRESENTATION— 

creditor  telling  surety  that  signing  is  matter  of  form  does  not 

discharge  surety 349 

of  tr-ansaotion  by  creditor  to  surety,  discharges  surety,  when     .  401 

of  unexecuted  intention,  does  not  discharge  surety  .         .         .  404 

of  principal,  to  induce  surety  to  become  bound,  does  not  dis- 
charge surety  unless  creditor  have  notice       ....  406 
■  by  principal  to  surety,  that  another  shall  sign  bond,  does  not 

charge  surety  if  creditor  has  no  notice 407 

when  surety  not  discharged  by,  of  third  person        .        .        .  414 

MISTAKE  — 

equity  will  reform  instrument  against  surety  when  by,  it  does 
not  express  intention 141 

MISTAKE  OF  LAW  — 

sureties  who  make  new  promise  under,  not  bound  thereby        .  143 

MONEY  PAID  — 

by  surety,  bound  by  verbal  promise  only,  cannot  be  recovered 
by  him 63 

MORAL  OBLiaATION  — 

surety  under  no,  to  pay  debt  of  principal  ....  94 

when,  sufficient  consideration  to  support  guaranty   .        .         .94,  n. 

MORTGAGE— 

property  mortgaged  for  debt  of  another  occupies  position  of 
sui-ety 34 

property  of  wife  mortgaged  for  debt  of  husband  occupies  posi- 
tion of  surety 34, 35 

whether  assigned,  must  express  consideration  ....  88 

creditor  not  obliged  to  exhaust,  on  property  of  principal  before 
suing  surety    ' 97 

when,  on  property  of  principal,  must  be  exhausted  before  guar- 
antor liable  to  suit 98 

61 
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MORTGAGE  — continued.  Section. 

for  indemnity  of  surety  valid ;  what  it  covers  ....  218 

for  indemnity  can  only  be  held  for  purpose  for  which  it  was 

given      ...........  318 

surety  may  have,  for  payment  of  debt  foreclosed  before  paying 

debt 221 

where  principal  and  surety  have  both  made,  to  secure  debt, 

property  of  principal  should  be  first  sold        ....  237 

surety  entitled  to  subrogation  to,  given  by  principal  to  secure 

debt ■         .         .         .  315 

given  by  surety  for  security  of  debt  after  maturity  thereof  does 

not  deprive  him  of  his  rights  as  surety 859 

when,  for  extended  period  taken  as  collateral  security  does  not 

amount  to  giving  time 367 

surety  for  purchase  money  of  land  cannot  resist  payment  be- 
cause vendor  has  not  paid  prior,  on  land  ....  417 
when  surety  discharged  by  failure  of  creditor  to  record,  for 

payment  of  debt 445 

MOTION  — 

surety  for  alimony  cannot  be  compelled  to  pay  it  by        .         .  138 

when  statute  permitting  judgment  against  principal  or  sureties 
on,  constitutional  .........  615 

judgment  against  sureties  in  appeal  bond  by,  valid  .         .         .  463, 615 
whether  judgment  can  be  had  against  sureties  in  forthcoming 
bond  on         ..........  465 

statute  providing  that  surety  may  by,  recover  judgment  for  in- 
demnity constitutional  ........  615 

construction  of  statutes  affording  remedy  by     .        .        .        .  616 

MUNICIPAL  CORPORATION  (see  City). 

MUTUAL  COVENANTS—       ' 

when  liabihty  of  surety  depends  on,  obligee  must  first  perform 
his  covenants 132 

NAME  — 

of  surety  or  principal  omitted  from  body  of  instrument  does 

not  release  surety 26, 152 

when,  of  surety  in  body  of  obligation  notice  of  condition  that 

he  should  sign 411 

change  in,  of  collection  district  wiU  not  discharge  sm-ety  of 

deputy  collector 653 

NATIONAL  BANK  (see  Bank). 

NE  EXEAT  BOND  — 

liability  of  sureties  in,  given  by  defendant  in  divorce  suit         .    493,  n. 

NEGLIGENCE  — 

of  surety  in  reading  bond  cuts  him  off  from  relief,  when          .  127 

of  surety  which  results  in  loss  of  indemnity  discharges  co-surety 
from  contribution 273 
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of  master  in  discovering  servant's  default  will  not  discharge 

his  surety,  when .         .  423 

of  oiEcers  of  corporation  to  comply  with  by-laws  does  not  dis- 
charge sureties  of  another  officer 435 

of  creditor  by  which  securities  for  debt  are  lost  discharges 

surety 440-443 

instances  of  discharge  of  surety  by,  of  creditor  in  preserving 

or  perfecting  securities 443 

of  creditor  is  considered  his  act 443,  444 

when  surety  discharged  by,  of  creditor  in  prosecuting  suit  or 

judgment  against  principal 444 

when  surety  discharged  by,  of  creditor  in  faihng  to  record 

mortgage  for  security  of  debt 445 

cases  holding  surety  not  discharged  by,  of  creditor  .  .  .  446,  447 
surety  not  discharged  by,  of  creditor  in  failing  to  present  claim 

against  estate  of  deceased  principal 448 

of  one  set  of  officers  does  not  discharge  surety  on  official  bond 

of  another  officer 555 

NEGOTIABLE  — 

cases  holding  guaranty  of  note 47 

cases  holding  guaranty  of  note  not 49 

whether  guaranty  of  bond 50 

NEGOTIABLE  INSTRUMENTS  — 

liability  of  accommodation  parties  to 185 

when  accommodation  parties  to,  are  co-sureties        .         .         .  260 

when  taking  principal's,  for  extended  period  amounts  to  giving 
time 864,865 

NEW  CONSIDERATION  — 

passing  between  promisee  and  promisor  will  not  alone  take 
promise  out  of  statute  of  frauds 69 

NEW  PROMISE  — 

when,  revives  UabiUty  of  surety  who  is  discharged  .        .        .  143 

NON-PAYMENT— 

what  presumptions  arise  from,  by  principal      ....  641 

NON-RESIDENT  — 

of  state  received  as  bail  bound,  although  statute  says  bail  shall 

be  resident ....  8 

surety  cannot  defend  on  ground  that  he  is        ...        .  11 

NONSUIT  — 

when  surety  in  appeal  bond  not  discharged  if  plaintiff  take, 
which  is  afterwards  ^et  aside  by  consent        ....  456 

NOTE  — 

cases  holding  guaranty  of,  negotiable 47 

cases  holding  guaranty  of,  not  negotiable  ....  49 

guaranty  on  back  of,  sufficient  to  pass  title  to  ...         .  50 

whether  guaranty  of,  must  express  consideration   , .         .        .  88 
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liability  of  surety  on,  when  it  is  discounted  by  party  other  than 

payee 115 

diversion  of,  from  purpose  intended  discharges  surety  if  cred- 
itor has  notice 115, 397 

giving  of,  for  amount  due  does  not  discharge  surety  for  price 

of  merchandise,  when 132 

what  is  liability  assumed  by  blank  indorser  of  .         .         .         .  176, 177 
surety  who  pays  by  his  own,  may  at  once  sue  principal  for  in- 
demnity          211 

surety  who  pays  by  his  own,  may  recover  contribution     .         .  285 

surety  discharged  by  changing  date  of,  or  adding  interest  to     .  397 

when  taking  principal's,  for  extended  period  amounts  to  giving 

time 864,365 

holder  of,  presumed  to  be  owner 370 

how  alteration  of,  by  addition  of  new  party  affects  principal  and 

surety  in 380 

what  alteration  of,  will  and  will  not  discharge  surety        .         .  381-383 
surety  on,  not  discharged  if  creditor  have  no  notice  of  condi- 
tion on  which  he  signed         .......  407 

surrender  of  old,  good  consideration  for  guaranty  of  new         .  14 

when  agreement  to  pay  in  good,  no  guaranty  that,  in  which. 

payment  is  made  is  good 130 

NOTICE  — 

record  of  title  to  wife's  real  estate  which,  she  mortgages  for 

debt  of  husband  sufficient,  of  suretyship        ....  35 

when  surety  can  and  when  he  cannot  relieve  himself  from 

future  liability  by 183,134 

to  guarantor  of  acceptance  of  guaranty  necessary  to  charge 

him,  when 186 

of  acceptance  necessary  to  charge  writer  of  general  letter  of  . 

credit 187 

when,  of  acceptance  of  guaranty  addressed  to  particular  per- 
son necessary  to  charge  guarantor 188 

when  guarantor  must  have,  of  advances  made  under  guaranty         192 
of  amount  due  after  all  transactions  closed  sufficient,  of  amount 

of  advances 193 

of  acceptance  of  guaranty  not  necessary  to  charge  guarantor 

of  definite  liability 193 

when  guarantor  not  entitled  to,  of  acceptance  of  guaranty ;  in- 
stances           ....  194 

when  guarantor  not  entitled  to,  of  advances  made  to  principal         195 
cases  holding  guarantor  of  indefinite  amount  on  credit  to  be 

given  not  entitled  to 196 

when  guarantor  entitled  to,  of  default  of  principal  ...  197 

of  principal's  default  not  necessary  to  charge  guarantor,  when  199,  200 
no,  necessary  to  charge  guarantor  of  rent  to  come  due     .         .  301 

no,  need  be  given  of  principal's  default  to  charge  guarantor  of 
overdue  debt 201 
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NOTICE  —  continued.  Section. 
of  principal's  default  not  necessary  to  charge  party  who  guar- 
anties note  by  separate  instrument        . '       .         .         .         .  201 
of  insolvent  principal's  default  not  necessary  to  charge  guaran- 
tor                            ...  202 

what  is  the  reasonable  time  in  which,  must  be  given  guarantor         203 
it  is  sufficient  to  allege,  generally  in  pleading  ....  203 
when  unneoessai-ily  alleged  in  pleading  may  be  treated  as  sur- 
plusage           303 

necessary  to  charge  guarantor  what  is  suiBcient  and  how  it  may 
be  given         ..........  204 

how,  may  be  proved  ........  204 

surety  who  pays  may  sue  principal  for  indemnity  without 

any 310 

'^  right  of  surety  to  indemnity  not  affected  by  failure  to  give  prin- 
cipal, of  suit  against  him        .......  214 

when  creditor  not  bound  to  give  surety,  of  sitting  of  arbitrators, 

offer  to  pay  note,  etc 248 

surety  may  sue  co-surety  for  contribution  without  previous     .  393 

subrogation  will  be  enforced  against  third  parties  with     .         .  316 

fraud  of  principal  on,  or  misrepresentation  to,  surety  will  not 

discharge  him  unless  creditor  have 406 

surety  on  note  not  discharged  if  creditor  have  no,  of  condition 

on  which  he  signed 407 

when  surety  bound  by  bond  if  obligee  have  no,  of  condition 

that  another  shall  sign 408 

when  name  of  surety  in  body  of  obligation  is,  of  condition  that 
he  should  sign        .........  411 

failure  of  creditor  to  give  surety,  of  principal's  default  not  such 
concealment  as  discharges  surety  .  ....  433 

sureties  in  sherifE's  official  bond  not  entitled  to  .        .        .  570 

what,  to  sue  sufficient  under  statute 605 

to  whom  statutory,  to  sue  must  be  given  ....  606 

waiver  of  written  statutory,  to  sue 609 

miscellaneous  cases  as  to  statutory,  by  surety  to  creditor  requir- 
ing him  to  sue 614 

judgment  rendered  against  principal  in  favor  of  surety  without, 

no  evidence  in  another  state 634 

when,  revoking  guaranty  takes  eflEeot 136 

evidence  of  service  of 304,  n. 

NOVATION  — 

if  original  debt  is  novated  by  new  promise  it  is  not  within  stat- 
ute of  frauds "■* 

OATH  OF  OFFICE— 

fact  that  officer  does  not  take,  no  defense  to  his  surety     .         .  621 

sureties  on  bond  estopped  from  showing  that  their  principal 

never  took "*"' 

complaint  against  sureties  on  official  bond  need  not  allege  that 

principal  took °90 
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OBLIGATION  OF  SUEETY—  Section. 

cannot  be  sold  separate  from  that  of  principal  ...  50 

OFFER  TO  GUARANTY  — 

may  at  any  time  before  it  is  accepted  be  revoked      .         .         .  134 

must  be  accepted  and  guarantor  notified  thereof  to  bind  him  .  186,  187 

OFFER  TO  PAY— 

if  principal,  debt  to  creditor  and  he  refuse  to  receive  it,  surety 

discharged 339 

OFFICE  — 

when  surety  not  bound  after  change  in  tenure  of  principal's     .  553 

OFFICER  (see  Deputy  Officer  ;  Ex  Officio  Officer)  — 

how  far  entries  or  returns  by  public,  evidence  against  surety    .  638 

*        of  corpoi-ation  cannot  bind  corporation  as  surety      .         .         .      18,  n. 

OFFICIAL  BOND  — 

general  bond  of  annual  officer  binds  surety  for  one  year  .         .  167-169 
when  surety  on  bond  of  annual  ofilcer  bound  longer  than  a 

year 173 

surety  on,  of  officer  of  corporation  not  discharged  because  by- 
laws not  complied  with  .......  435 

liability  and  discharge  of  surety  on  .         .         .         .         .         .  517-603 

liability  of  surety  on,  required  by  statute  when  statute  not 
strictly  complied  with   ........  517 

approval  of,  as  affecting  sureties  thereon 518 

liability  of  surety  when,  contains  provisions  in  excess  of  statu- 
tory requirements  .         .         .         .    ,      .         .         .         .  519 
surety  on  voluntary  bond  of  officer  liable,  when        .         .         .  530 
sureties  of  officer  de facto  liable  for  his  acts      ....          531 
when  no  defense  to  sui-ety  on,  that  principal  does  not  rightfully 

hold  office 531 

liability  of  surety  on,  of  treasurer  where  money  deposited  with 

him  was  legally  obtained 533 

liability  of  surety  on,  of  collector  of  taxes         ....  533,  534 
surety  on,  of  state  treasurer  liable  for  money  received  by  him 

which  has  not  been  audited 538 

surety  on,  of  sheriff  liable  for  money  collected  by  him  even 

though  judgment  and  execution  irregular     ....  535 
when  surety  on,  not  liable  for  default  of  principal  occurring  be- 
fore execution  of  surety's  obligation 536 

when,  takes  effect 537 

surety  on,  not  liable  for  money  received  by  principal  out  of  line 

of  his  duties 538,  539 

cases  holding  surety  on,  liable  for  particular  acts  of  principal  .  580 

liability  of  surety  on,  of  clerk  of  court 531,  533 

surety  on,  not  liable  for  services  rendered  officer  by  individuals         533 
surety  on,  of  treasurer  liable  for  interest  on  public  money  re- 
ceived by  him 534 

whether  surety  on,  liable  for  penalties  incun-ed  by  officer         .  535 
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OFFICIAL  BOND  — contimied.  Section. 
surety  on,  discharged  if  injured  by  act  of  obligee     ...  536 
when  surety  on,  of  sherifl  liable  for  acts  done  by  him  after  ter- 
mination of  his  oifice 537 

cases  holding  surety  on,  liable  for  acts  of  ofScer  after  expiration 

of  his  official  term 538 

cases  holding  surety  on,  not  liable  for  acts  of  officer  after  expi- 
ration of  his  term 539 

when  surety  on  old,  of  officer  discharged  if  under  requirement 

of  statute  he  give  new '       .         .         .  540 

liability  of  surety  on  second,  for  same  term  of  officer        .         .  541 

liability  of  sureties  on  different  bonds  of  same  officer  for  same 

term 543 

when  officer  holds  several  terms,  surety  on,  during  time  when 
default  occurs  liable       ........  543 

when  bill  of  discovery  to  ascertain  time  of  defalcation  may  be 

brought  against  principal  and  different  sets  of  sureties  .  544 

when  surety  on,  for  second  term  of  officer,  liable  for  money  re- 
ceived by  him  during  first  term     ......  545 

when  surety  for  last  term  of  officer  liable  for  previous  defalcation         546 
liability  of  surety  on,  when  officer  pays  defalcation  of  one  term 
with  money  received  during  another  term     ....  547 

how  surety  on,  affected,  if  duties  of  officer  afterwards  changed  548,  549 
when  surety  on,  liable  for  duties  afterwards  imposed  upon  officer         548 
liability  of  surety  on,  determined  by  reference  to  law  m  con- 
templation when  he  signed 550,  551 

when  surety  on,  liable  although  tenure  of  office  or  mode  of  ap- 
pointment of  officer  changed 552 

how  liability  of  surety  on,  affected  by  change  in  emoluments  of 

office,  etc. 553 

when  general,  covers  special  fund  collected  or  received  by  officer         554 
regulations  requiring  periodical  accounts  from  officers  no  part 

of  contract  with  surety  on 555 

surety  on,  of  one  officer  not  discharged  by  negligence  of  other 

officers 555 

surety  on,  not  discharged  by  violation  of  statute  enacted  for 
benefit  of  government    ........  556 

surety  on,  of  one  officer,  not  discharged  by  unauthorized  posi- 
tive act  of  another  officer  557 

surety  on,  of  government  officer,  liable  for  money  stolen  from 

or  otherwise  lost  by  him 558 

miscellaneous  cases  concerning  sureties  in  official  bonds  .         .  559 

liabUity  of  surety  on,  of  bank  clerk  or  caShier  ....  560,  561 
liability  of  surety  on  of  justice  of  the  peace       ....  562 

when  surety  on,  of  justice  of  the  peace,  liable  for  money  received 

by  him 563 

how-surety  on,  of  justice  of  the  peace,  affected  by  his  death     .  564 

surety  on,  of  sheriff  or  constable  liable  only  for  acts  within 
scope  of  his  authority  or  duty 565 
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liability  of  surety  on,  of  sheriff  or  constable  for  his  act  in  seizing 

property 566 

measure  of  damages  for  breach  of  duty  of  sheriff,  with  refer- 
ence to  process SOT 

liability  of  surety  on  sheriff's,  to  surety  for  debt  who  is  injured 

by  sheriff's  acts 568 

sickness  of  constable  which  -pi-events  him  from  levying  execu- 
tion fs  no  excuse  for  sureties  on  his        .         .         .         .         .  570 
if  creditor  permit  constable  to  use  money  collected,  on  agree- 
ment to  pay  interest,  surety  on  constable's  not  liable  therefor         570 
miscellaneous  cases  as  to  liabilify  of  surety  on,  of  sheriff  or  con- 
stable      ,      .         .         .  570,  571 

action  against  surety  on  sheriff's  or  constable's         .         .         .  569 

liability  of  surety  on,  of  deputy-sheriff,  treasurer  and  jailor      .  573 

whether  joint  guardians  or  administrators  are  sureties  for  each 

other,  etc 573 

action  against  surety  on,  of  guardian , 574 

discharge  of  surety  on,  of  guardian  by  order  of  court,  etc.        .  575 
miscellaneous  cases  concerning  habiUty  of  surety  on,  of  guard- 
ian          576,577 

whether  surety  on,  of  executor  or  administrator  liable  till  dev- 
astavit established  by  suit  against  principal  ....  578,  579 

when  surety  on,  of  executor  or  administrator  concluded  by  set- 
tlement by,  or  judgment  against,  principal    ....  580 

Uability  of  surety  on  first  and  second,  of  executor  or  adminis- 
trator   ...........  581 

hability  and  rights  of  surety  on,  of  two  executors  or  adminis- 
trators when  one  dies  or  ceases  to  act 583 

surety  on,  of  administrator,  not  liable  for  rents  nor  for  proceeds 

of  sale  of  real  estate 583 

surety  on,  of  administrator,  only  liable  for  his  oflBcial  miscon- 
duct       584 

miscellaneous  cases  as  to  sureties  in,  of  executors  and  adminis- 
trators   585,586 

right  of  surety  on,  of  administrator,  to  be  released  upon  appli- 
cation   587 

statute  of  limitations  as  affecting  sureties  on     .         .         ,        .  588 

whether  demand  necessary  to  charge  sureties  on      .        .        .  589 

proceedings  on ;  pleading  and  judgment  in      ...        .  590 

liability  of  sureties  on,  of  ex  officio  officers        ....  591 

liability  of  sureties  on,  of  receivers ;  assignees  ....  593,  593 
liability  of  sureties  on,  of  county  recorder,  register  of  deeds  and 

notary 594 

how  far  judgment  against  sheriff  evidence  against  surety  on  his         636 
how  far  judgment  against  guardian  evidence  against  surety  on 

tis 639 

when  judgment  against  administrator  conclusive  against  surety 
onhis    . 638 
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liability  of  sureties  in,  of  internal  revenue,  customs  collector, 
marshal,  postmaster  and  mail  contractor,  receiver  of  public 
moneys 595 

liability  of  sureties  on,  of  township  treasurers,  trustees,  com- 
missioners               ...  596 

liability  of  sureties  on,  of  state,  city  and  county  treasurers  and 
treasurers  of  school  districts 597 

liability  of  surety  on,  of  bank  designated  as  depository     .         .  598 

liability  of  sureties  on,  of  prosecuting  attorney  and  county  sur- 
veyor      600 

liability  of  sureties  on,  of  building  contractors  .         .         .  601 

liability  of  sureties  on,  of  insurance,  sewing-machine  and  ticket 
agents 603 

general  principles  concerning  liability  of  sureties  on         .        .  603 

ONE  DOLLAR  — 

when  consideration  expressed  at,  it  cannot  be  shown  it  never 

was  paid 43 

when  consideration  expressed  at,  real  consideration   may  be 

shown 13,  n. 

consideration  of,  sufficient  to  support  contract  of  suretyship     .  13 

ORDER  — 

sufficient  memorandum  to  satisfy  statute  of  frauds  ...  80 

ORIGINAL  — 

when  promise  within  statute  of  frauds 77,  78 

OUTER  DOOR  — 

bail  in  civil  case  may  break,  to  arrest  principal         .        .        .  496 

OVERDUE  — 

fact  that  note  is,  no  notice  that  one  of  makers  is  surety    .        .  33 

OVERDUE  NOTE  — 

guaranty  of  payment  of,  "  when  due,"  valid      ....  107 

PARALYSIS  — 

principal's,  no  defense  to  sureties 155 

PARDON  — 

of  principal  discharges  bail,  when 500 

PAROL  AGREEMENT—  '"^ 

whether,  for  giving  time  discharges  surety  on  specialty    .        .  374 

when,  completely  executed  supersedes  specialty        .        .        .  386 

PAROL  EVIDENCE  — 

competent  to  show  that  joint  maker  of  note  is  surety        .        ,  29 

■    competent  to  show  that  one  of  several  joint  obligors  is  surety  .  30 

when  there  is  ambiguity  as  to  consideration  it  maybe  explained 

by 86 

competent  to  show  that  guaranty  addressed  to  bank  president 
was  intended  for  bank 117 


970  INDEX. 

PAROL  EVIDENCE  — continued.  Section. 

admissible  to  explain  ambiguity  in  guaranty    ....  156 

competent  to  show  true  liability  of  blank  indorser     .         .         .  183 

competent  in  suit  for  indemnityto  show  who  is  principal  on  note  239 
competent  to  show  true  relation  between  various  sureties  for 

debt 361 

competent  to  show  agreement  upon  which  security  for  extended 
time  was  taken      .........  365, 367 

when,  competent  to  show  terms  upon  which  surety  signed        .  405 
not  competent  to  show  that  bail  surrendered  principal  during 

session  of  court      .........  494 

competent  to  show  that  sureties  did  not  seal  and  never  author- 
ized any  one  to  seal  bond       .......  644 

competent  to  apply  guaranty  to  its  subject-matter    .         .         .  644 

competent  to  show  waiver  of  protest  by  guarantor   .         .         .  644 
not  competent  to  show  habits  of  surety  as  respects  his  becoming 

such 644 

when,  incompetent  to  show  condition  on  which  surety  signed  .  644 

miscellaneous  cases  illustrating  admissibility  of,  in  suretyship  644 

PARTIES  — 

when  mortgagee  who  guaranties  debt  is  proper  party  to  suit  to 
foreclose  mortgage 138 

principal  necessary  party  to  suit  in  chancery  against  surety  on 

lost  note         .  253 

two  sureties  who  have  paid  debt  of  principal  may  join  in  an 
action  for  subrogation 333 

■who  not  necessary,  to  bill  for  contribution         ....  393 

in  suit  against  guardian  for  an  accounting,  sureties  not  neces- 
sary       574,  n. 

PARTNER— 

cannot  usually  bind  firm  as  surety 18, 19 

may  bind  firm  as  surety  within  scope  of  firm  business      .         .  18 

when  retiring,  becomes  surety  of  remaining  partners  for  firm 

debts 36 

when  retiring,  remains  principal ' 36,  n. 

verbal  promise  of  one,  to  pay  partnership  debt  not  within 

statute  of  frauds 68 

promise  by  firm  to  pay  debt  of  individual,  within  statute  of 

frauds 68 

when  surety  of  one,  entitled  to  recover  indemnity  from  firm  .  316 

partners  may  maintain  joint  action  on  guaranty  given  to  one 

of  them  for  benefit  of  all 116 

PARTNERSHIP  — 

may  become  surety  for  another 18 

when  cannot  become  surety 19 

surety  estopped  from  denying  existence  of        ...         .  45 

surety  for  one  not  liable  for,  of  which  such  one  is  a  member    .  us 
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PARTNERSHIP -continued.  Section. 

guarantor  for  goods  to  be  sold  a,  not  liable  for  goods  sold  after 
partners  changed 118 

change  in  membership  of,  discharges  surety  to  or  for,  from 
future  liability 119 

when  obligation  given  to,  binds  surety  after  change  in  mem- 
bers of 121 

PART  PAYMENT  — 

of  debt,  when  sufficient  consideration  for  giving  time        .       ,.  353 

when,  by  principal  takes  case  out  of  limitation  statute  as  to 

surety 143 

when  surety  discharged  by  creditor  accepting,  in  satisfaction 

for  whole  debt 341 

PAUPER  — 

payment  of  rent  by  surety  entitles,  to  settlement       ...  131 

PAYEE  — 

liability  of  surety  on  note  when  discounted  by  party  other 
than ■ 114, 115 

PAYMENT  (see  Application  of  Payments)  — 

what  presumption  arises  concerning  suretyship  from,  by  cer- 
tain parties 33 

of  instalments  for  work  faster  than  due  discharges  surety  for 
completion  of  work 122 

by  surety  with  his  note,  sufficient  to  charge  indemnitor  of 
surety 136 

liability  of  surety  who  is  discharged  not  revived  by,  with 
money  of  principal 142 

when  demand  of,  on  principal  necessary  to  charge  guarantor  .  198 

when  demand  of,  on  principal  not  necessary  to  charge  guaran- 
tor          199 

surety  may  make,  of  debt  before  due  and  recover  indemnity 
after  due        .         . 205 

cause  of  action  by  surety  against  principal  accrues  upon,  of 
debt 205 

surety  may  make,  by  instalments  and  sue  principal  for  every 
payment 307 

surety  who  makes,  in  any  manner  may  sue  principal  for  in- 
demnity in  assumpsit  308 

surety  who  makes,  by  his  own  note  may  at  once  sue  principal 
for  indemnity         .         .         .         \ 211 

when  possession  of  note  by  surety  evidence  that  he  has  paid  it         211 

of  less  than  full  amount  by  surety  only  entitles  him  to  recover 
from  principal  value  of 212 

when  surety  can  and  when  he  cannot  by  express  contract  re- 
cover indemnity  from  principal  before,  of  debt      .         .         .  221 

surety  may  by  bill  in  chancery  compel,  of  debt  by  principal  be- 
fore himself  paying  it 333 
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PAYMENT  — continued.                                                                     Section. 
when  surety  has  remedy  in  equity  to  prevent  injury  to  him- 
self before,  of  debt 224 

surety  who  makes,  with  full  knowledge  of  facts  which  will  dis- 
charge him  cannot  recover  money  paid         ....  225 
when  equity  affords  remedy  to  surety  against  co-surety  before, 

of  debt ,     .         .         .  275 

of  judgment  by  surety  does  not  extinguish  it,  and  he  may  after- 
wards prosecute  creditor's  bill  on  it 275 

surety  who  makes  with  his  own  note  may  recover  contribution  285 
when  surety  makes,  in  land,  what  contribution  he  may  recover  286 
of  debt  in  any  manner  entitles  surety  to  subrogation  .  .  301 
surety  not  entitled  to  subrogation  until,  of  whole  debt  .  .  301,  306 
of  debt  by  surety  does  not  extinguish  it  so  as  to  prevent  subro- 
gation     298,810-313 

whether,  of  judgment  by  surety  extinguishes  it  so  as  to  pre- 
vent subrogation  thereto 312 

whether,  by  surety  of  specialty  debt  of  principal  extinguishes  it 

so  as  to  prevent  subrogation 313 

how,  made  by  principal  should  be  applied        ....  330 

discharge  of  surety  by 330 

how  law  will  apply  .........  331 

when  note  of  surety  amounts  to,  under  bankrupt  act       .         .  332 
amount  paid  creditor  by  surety  to  procure  his  release  cannot 

be  applied  as,  on  debt 332 

what  will  amount  to ;  instances 332 

when  levy  on  property  of  principal  does  not  amount  to     .         .  332 

if  debt  once  paid  it  cannot  be  revived  against  surety        .         .  333 

when,  by  principal  does  not  discharge  surety    ....  334 
funds  which  have  been  appropriated  by  principal  for,  of  debt 

cannot  be  diverted  from  that  purpose 335 

of  debt  by  principal  discharges  surety,  no  matter  where  money 

came  from 336 

cases  holding  surety  discharged  by,  under  peculiar  circum- 
stances   *       .         .         .         .  337 

how,  by  ofHcer  applied  when  he  has  two  sets  of  sureties  .         .  338 

of  interest  in  advance  by  principal  debtor  discharges  surety,  when  352 
of  debt  by  surety  in  forthcoming  bond  does  not  entitle  him  to 

recover  amount  from  principal      ......  468 

Uability  of  surety  on  ofBcial  bond  when  oiHcer  makes,  of  defal- 
cation of  one  term  with  money  received  during  another  term  547 
PECUNIARY  RESPONSIBILITY  — 

surety's,  considered 10 

PENALTY  — 

surety  on  note  liable  to,  for  usury  paid  by  principal          .        .  Ill 
whether  surety  liable  beyond,  of  his  bond         ....  112, 113 

whether  surety  on  official  bond  liable  for,  incurred  by  officer  .  535 

changing,  of  bail  bond  dischai-ges  bail,  when    ....  516 

when  statute  faUs  to  fix,  bond  given  in,  binding  when      .         .  571 
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PENCIL-  secticm: 

memorandum  to  satisfy  statute  of  frauds  may  be  written  with  80 

PERJURY  — 

sm-ety  may  be  guilty  of,  in  justifying 10 

PLEADING  — 

in  oases  within  statute  of  frauds 91 

not  necessary  to  state  that  promise  was  in  writing    ...  91 

general  allegation  of  notice  sufficient  in 203 

unnecessary  allegation  of  notice  in,  surplusage  ...  203 
whether,  must  allege  that  statutory  notice  to  sue  was  in  writing  618 
discharge  of  surety  by  statutory  notice    must   be  specially 

pleaded 618 

when  no,  required  under  statute  to  bring  question  of  suretyship 

before  court 618 

when  allegation  of  alteration  in,  sufficiently  specific         .         .  4C0 

breach  of  contract  must  be  averred 463 

PLEDGE  — 

property  pledged  for  debt  of  another  occupies  position  of  surety      34,  35 
if  creditor  negligently  lose  property  pledged  by  principal  for 
payment  of  debt  surety  discharged        .        .         «        .         .  442 

POLICE,  CHIEF  OF  — 

sureties  of,  liable  for  unlawful  arrest  by 566,  n. 

POLICY  (see  Public  Policy). 

POSSESSION  — 

when,  of  note  by  surety  evidence  that  he  has  paid  it        .        ,  211 

POSTAGE  (see  Postmastee). 

POSTAL  CARD  — 

notice  on,  by  surety  to  creditor  to  sue,  sufficient      .        .        .     604,  n. 

POSTMASTER  — 

surety  on  official  bond  of,  liable  for  increased  rate  of  postage 

afterwards  imposed 548 

surety  on  official  bond  of,  liable  for  robbery  of  mail  bag  by     .  558 

when  bond  of  deputy,  takes  eflPect 537 

when  surety  of,  liable  for  rents  and  secret  rebate  received  by  .  595 
when  surety  of,  not  liable  where,  opens  letters  and  takes  checks 

therefrom 595 

time  within  which  sureties  of,  must  be  sued  for  defaults  of      .  617 

liability  of  sureties  on  diflEerent  bonds  of,  for  same  term  .         .  543 

PRESUMPTION  — 

what,  arises  as  to  fact  of  suretyship  by  payments  made  by  cer- 
tain parties 88 

is  that  signature  to  guaranty  was  written  at  same  time  as  guar- 
anty       107 

is  that  common  money  bond  is  given  to  secure  existing  debt 
and  not  future  advances '       .         127 
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PRESUMPTION  — continued.  Section. 

as  to  time  of  indorsement  .         .        .'        .        .         .         •  I'i'e,  178 

is  that  defalcation  occurred  during  last  term  of  officer  where 

he  has  held  several  terms ^*" 

is  that  sheriff  made  the  money  before  return  day  of  execu- 

tion 667 

what  arises  from  non-payment  by  principal      ....  641 
that  delivery  of  official  bond  is  at  its  date         ....  537,  n. 
no,  that  justice  of  the  peace  is  defaulter  because  he  died  with- 
out having  paid  over  money 564,  n. 

no,  as  to  knowledge  of  suretyship  in  favor  of  sureties       .        •  645 

when,  that  sureties  are  co-sureties 645 

no,  that  accommodation  indorser  is  co-surety  ....  645 

when,  that  holder  of  note  is  owner  thereof        ....  370 

as  to  use  of  fii'm  name •        .  18,  n. 

PRINCIPAL  — 

when  party  signing  as  surety  may  he  shown  to  be    .         .        .  31 

stockholder  of  corporation  liable  for  its  debt  is          .        .        .  39 

when  by  subsequent  dealings  surety  becomes  ....  39 
surety  who  binds  himself  in  terms  as,  not  entitled  to  rights  o£ 

surety 41 

surety  bound  to  ascertain  his 128 

surety  becomes,  when  he  receives  amount  of  debt  from  princi- 
pal and  agrees  to  pay  it 39 

there  is  an  implied  promise  by,  to  indemnify  surety          .         .  205 

creditor  will  on  application  of  surety  compel,  to  pay  debt  .  ,  223 
miscellaneous  case  as  to  rights  of  surety  against  .  .  .  253,  253 
surety  who  becomes,  liable  for  whole  amount  paid  by  former 

surety 266 

when  accommodation  acceptor  becomes 185,  n. 

PRISON  BOUNDS  - 

unintentional  going  outside  of,  and  immediately  returning,  does 

not  discharge  surety  for 515,  n. 

surety  for,  cannot  surrender  principal  to  confinement       .        .  515,  n. 

liability  of  surety  when,  has  been  enlarged,       ...         .         .  515,  n. 

PROCEEDS  — 

when  promise  to  pay  out  of,  of  debtor's  propei-ty,  not  within 

statute  of  frauds ...  63 

whether  surety  of  administrator  or  guardian  liable  for,  of  real 

estate  sale      ...                 554,  n.,  588 

when  surety  of  sheriff  not  liable  for,  of  real  estate  sale  .  570,  n.,  571 
surety  of  guardian  liable  for  guardian's  failure  to  invest,  of 

sale  of  ward's  real  estate 577 

PROHIBITION  6f  statute  — 

surety  bound  if  received  contrary  to,  if  statute  only  directory  .  8 

against  act  of  principal,  prevents  surety  from  becoming  liable  .  21 
PROMISE  TO  PAT  — 

by  surety  after  given  time 347 
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PROOF  (see  Burden  of  Proof)  — 

of  notice,  how  it  may  be  made 

PROPERTY  — 

pledged  or  mortgaged  for  debt  of  another  occupies  position  of 

surety 

surety  who  pays  with,  may  at  once  sue  principal  for  indemnity 
I  when  surety  has  lien  on,  of  principal         .... 
when  surety  may  replevy,  of  principal      .... 

PROPORTIONS  — 

in  what,  co-sureties  are  liable  to  contribute 


Section. 
304 


34 
311 
333 

331 


288 


126 

534 
8 

65 

417 
45 


PROSPECTIVE—  ' 

guaranty,  in  operation,  when 

PROTEST  FEES  — 

guarantor  of  note  not  liable  for 

PUBLIC  MONEYS  (see  Receiver  of)  — 

sureties  on  official  bonds  of  treasurers  liable  for  interest  on,  re^ 
ceived  by  their  principal 

PUBLIC  POLICY  — 

contract  of  suretyship  must  not  be  opposed  to  . 
PURCHASE— 

when  transaction  amounts  to,  of  debt  or  lien  by  promisor 
promise  not  within  statute  of  frauds     .... 

PURCHASE  MONEY  — 

surety  for,  of  land  cannot  resist  payment  because  grantor  fails 
to  pay  prior  incumbrance      ....... 

when  surety  on,  notes  estopped  from  setting  up  clouds  upon 

title 

sureties  of  guardian  liable  for,  of  ward's  lands  purchased  by 

guardian 577,  n. 

QUALIFICATION  OF  SURETIES  (see  Sufficiency  of  Sureties). 

RAILROAD  COMPANY  — 

may  guaranty  bonds  of  counties  and  cities,  when     ...  5 

surety  of  clerk  of,  liable  after  consolidation  of,  with  another, 
when     ........... 

when,  cannot  guaranty  dividend  on  its  stock    .       ■ . 

when,  may  guaranty  that  bonds  are  genuine    .... 

may  guaranty  gross  earnings  of  steamboat  company,  when 

may  guaranty  rent  of  rolling  stock 

may  guaranty  interest  on  bonds        ...... 

cannot  guaranty  expenses  of  musical  festival   .... 

when  surety  estopped  from  denying  existence  of      .         .        . 

RATIFICATION  — 

of  contract  by  surety  after  it  is  altered  prevents  his  discharge  . 

READING  — 

negligence  of  surety  in  not,  bond  cuts  him  oS  from  relief,  when 


121 
6 


6 

5,  n.,  6 

6 

145 

884 

137 
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REASONABLE  TIME—  Section. 

what  is,  within  which  notice  must  be  given  guarantor      .        .  203 

EECEIPT  — 

sufficient  memorandum  to  satisfy  statute  of  frauds  .        .  80 

RECEIVERS  — 

residence  of  sureties  on  bond  of,  in  federal  court      .         .         .11,  593 

sureties  aipon  bond  of,  not  liable  until  final  accounting     .         .  592 

when  surety  of,  concluded  by  amount  found  due  on  accounting  592 

miscellaneous  cases  concerning  liability  of  sureties  on  bond  of  592 
statute  authorizing  remedy  by  sci.  fa.  against  sureties  on  bonds 

of,  valid          .         .         .       ♦. 615 

RECEIVER  OF  PUBLIC  MONEYS  — 

liability  of  sureties  on  bonds  of 595 

sureties  of,  liable  for  moneys  stolen  from        ....  558,  n. 

RECITALS  — 

surety  generally  estopped  by,  of  obligation  signed  by  him  42, 43, 44, 45, 642 

when  surety  not  estopped  by,  of  obligation  signed  by  him         .  46 
of  instrument  signed  by  surety,  do  not  estop  him  from  showing 

that  the  instrument  is  not  his  deed  or  is  void          ...  46 

of  existence  of  com't,  do  not  estop  surety  to  deny  the  fact         .  46 
surety  not  estopped  to  deny,  when  it  Is  an  allegation  coming 

from  the  other  side 46 

of  an  obligation,  limit  the  general  words  thereof       .         .        .  166 

RECOGNIZANCE  (see  Bail)  — 

when  binding  on  surety  though  not  signed  by  principal  .        .  152 

what,  must  show  to  bind  surety  thereon 508 

authority  of  ofScer  taking,  must  appear  therefrom  .         .         .  508 

offense  need  not  be  technically  described  in      ...         .  508 

action  on  forfeited,  how  brought 509 

in  suing  sureties  on,  unnecessary  to  prove  that  indictment  was 

found 509 

defenses  to  sureties  on 509 

sureties  cannot  question  proceedings  in  which,  was  taken         .  510 

when  judgment  on  forfeited,  may  be  vacated  ....  511 

RECORDER,  COUNTY  — 

liability  of  sureties  on  bond  of,  for  erroneously  recording  in- 
strument         594 

RECORDING  MORTGAGE  — 

when  surety  discharged  by  negligence  of  creditor  in,  for  secu- 
rity of  the  debt 445 

liability  of  sureties  of  register  of  deeds  in  erroneously       .         .  594 

RECOUPMENT  (see  Set-off)- 

surety  cannot  at  law  avail  himself  of,  in  favor  of  principal,  in 

suit  by  creditor 236 

REFEREE  — 

award  of,  when  conclusive  on  sureties  to  contract  submitted 
*o 623 
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REFOEMATION  OF  CONTRACT—  Section. 

■when  equity  will  reform  contract  against  surety      ...  141 

REGISTER  OF  DEEDS  — 

liability  of  sureties  on  bond  of 594 

REGISTER  OF  LAND  OFFICE  — 

liability  of  sureties  on  bond  of 595 

RELEASE  — 

of  principal  usually  discharges  surety 146 

of  levy  on  property  of  principal  discharges  surety,  when  .         .  434,  435 

of  attachment  on  property  of  principal  discharges  surety,  when  437 

how,  of  co-surety  affects  liability  of  surety        ....  439 

when  surety  not  discharged  by,  of  principal  from  imprisonment  433 

RELEASE  BOND  — 

liability  of  sureties  on,  measured  by  value  of  property  which 
they  bound  themselves  to  return   ......  465 

defenses  to  sureties  on 466 

RELINQUISHMENT  — 

by  creditor  of  lien  on  property  of  principal  discharges  surety 

pro  tanto       ...  .         .  .         .     436, 437, 428 

by  creditor  of  lien  on  property  of  principal  wholly  discharges 

surety,  when  439 

of  property  of  principal  in  hands  of  creditor  does  not  discharge 

surety  if  creditor  have  no  lien  thereon 430 

of  lien  by  creditor  on  property  of  principal  does  not  discharge 

surety,  when .         .  431 

when,  of  levy  on  pi-operty  of  principal  discharges  surety  .         .  434, 436 

REMEDY  — 

prohibition  of  statute  of  frauds- against,  only    ....  53 

always  governed  by  law  of  country  where  action  is  brought     .  53 

if  there  is  no,  against  third  person,  promise  not  within  statute 

of  frauds 56 

when  surety  has,  in  equity,  to  secure  himself  before  paying  debt         324 
surety  who  becomes  bound  during  course  of,  against  principal, 

not  co-surety  with  original  surety 363 

surety  who  becomes  such  during  prosecution  of,  against  prin- 
cipal, not  entitled  to  subrogation  ......  308 

reservation  of,  by  creditor  against  surety,  prevents  discharge  of 

surety  by  time  given  principal 376 

surety  not  discharged  by  release  of  principal  when,  against  him 
reserved '■'^'^ 

RENT  — 

liability  of  surety  fqr 109 

when  surety  for,  liable  for  extended  term  if  principal  hold  over         108 
surety  for,  not  discharged  by  fact  that  building  is  burned  and 

landlord  gets  insurance 108 

guarantor  of,  payable  in  instalments,  may  be  sued  when  each 
instalment  becomes  due 136 
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RENT  — continued.  Section, 

guarantor  of,  to  come  due,  not  entitled  to  notice  of  principal's 

default 201 

when  change  in  amount  of,  does  not  discharge  surety  on  lease  389,  390 
whether  surety  in  official  bond  of  administrator  or  guardian 

liable  for 554, 554,  n.,  583 

railway  directors  may  guaranty,  of  rolling  stock      ...  6 

REPLEVIN  — 

whether  surety  may  maintain,  for  principal's  property     .         .  231 

surety  on  forthcoming  bond  cannot  maintain,  when         .         .  466 

EEPLEVIN  BOND  —  * 

when  surety  in,  discharged  by  reference  of  replevin  suit  to  arbi- 
tration   483 

when  sui'ety  in,  bound  for  money  judgment  against  priccipal  .  483 

surety  in,  not  discharged  because  suit  transferred  from  one 
court  to  another 484 

whether  surety  in,  discharged  if  defendant  in  replevin  suit 
changed 484 

surety  in,  not  liable  when  return  of  property  rendered  impossi- 
ble by  act  of  law 485 

miscellaneous  cases  concerning  sureties  in        ...         .  486,  487 

REPRESENTATION  — 

of  principal  binds  surety,  when 123 

false,  of  another's  credit,  not  within  statute  of  frauds       .        .  74 

when  surety  not  discharged  by  false,  of  third  person        .         .  414 

REQUEST  — 

surety  who  becomes  such  without  any,  by  principal  cannot  re- 
cover indemnity 310 

whether  surety  can  by,  compel  creditor  to  sue  principal  .         .  239,  342 

REQUEST  TO  SUE  - 

whether  surety  discharged  if  creditor  does  not  sue  principal  on 

request 339,  243 

requisites  of 240, 341 

REQUISITES  OF  CONTRACT  OF  SURETYSHIP  — 

essentia],  stated 3 

RESERVATION  OF  REMEDIES- 

against  surety  prevents  release  of  principal  from  discharging 

surety I47 

by  creditor  against  surety  where  time  is  given  principal  must  be 

in  explicit  terms 376 

by  creditor  against  surety  prevents  discharge  of  surety  by  time 

given  principal 373 

RES  GEST^  — 

when  declarations  of  principal  are  part  of,  they  are  evidence 
against  surety         ,        .  627 
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RESIDENCE  OF  SURETIES-  Section, 

question  of,  considered 11 

in  suit  for  contribution 296 

RESIDENT  — 

where  statue  provides  that  bail  shall  be,  of  state,  non-resident 
who  is  received  bound 8 

receiver's  bond  not  void  because  sureties  thereon  are,  of  differ- 
ent state 11, 593 

RESPONSIBILITY  (see  Pecuniary  Responsibility)  — 

when  surety  discharged  if,  of  principal  varied  ....  395 

RETROSPECTIVE  OPERATION  — 

conti-act  of  suretyship  and  guaranty  has  no       ...  .  95 

guaranty  may  have,  when  so  intended  by  the  parties        .  .  127 

bond  of  public  officer  has  no,  unless  in  terms  it  says  so     .  .  526 

RETURN  — 

of  sheriff  on  execution,  sufficient  memorandum  to  satisfy  statute 

of  frauds 80 

by  sheriff  on  execution  of  receipt  of  money,  conclusive  against 

sureties  in  his  official  bond 570,  628 

RETURNS— 

how  far,  by  public  officer  evidence  against  his  surety       .         .  628 

REVENUE  (see  Internal  Revenue  Collector)  — 

how  surety  of  coUeotor  of,  affected  by  giving  time   .         .        .  371 

REVOCATION  — 

when  there  may  be,  of  guaranty  before  time  for  which  it  was 

given  expires 134 

of  guaranty  by  death  of  guarantor 133,  134,  135 

doubtful  expressions  in  subsequent  correspondence  will  not 

amount  to,  of  guaranty 134 

when  notice  of,  of  guaranty  takes  effect 136 

RISK  — 

act  of  creditor  which  increases  surety's,  must  be  unlawful  to 

discharge  surety 283 

SALARY  — 

when  change  in,  of  principal  discharges  surety         .        .        ,  392 

SALE  — 

surety  for  what  may  remain  due  after,  of  property  not  liable  till  i 

completed,  made 132 

SEAL  — 

obligation  of  surety  under,  does  not  extinguish  simple  contract 

debt  of  principal 249 

whether  statutory  bond  must  be  under,  in  order  to  bind  surety         517 
SEALED  INSTRUMENT  — 

joint  maker  of,  may  be  shown  by  parol  to  be  surety  when  in- 
strument is  silent  on  subject 39,  30 
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SEALING—  Section. 

whether  it  is  sufficient  signature  to  satisfy  statute  of  frauds  .  89 

SECUEITIES  — 

creditor  not  bound  to  exhaust,  put  up  by  creditor  before  suing 

surety 237 

when  surety  before  paying  may  enforce,  for  debt     .         .         .  237 

when  creditor  entitled  to,  given  by  principal  to  surety  for  his      , 

indemnity 334,  325 

deposited  with  creditor  for  payment  of  debt  cannot  be  diverted 

from  that  purpose 385 

if  by  act  of  creditor,  for  payment  of  debt  are  lost  or  rendered 

unavailing,  surety  is  discharged  pro  tanto  ....  436-428 
when  surety  wholly  discharged  if  creditor  relinquish,  for  debt  439 
relinquishment  by  creditor  of,  on  property  of  principal,  does.not 

discharge  surety,  when 430, 431 

negligent  loss  of,  by  creditor  discharges  surety          .         .         .  440-442 
instances  of  discharge  of  surety  by  neglect  of  creditor  to  pre- 
serve or  perfect  securities 443 

SET-OFF  — 

when  payment  by  surety  of  principal's  debt  may  be  set  off  by 

surety  ....  286 

wliether  surety  in  suit  by  creditor  against  him  can  avail  himself 

of,  in  favor  of  principal 336 

surety  cannot,  in  suit  for  contribution,  set  ofE  against  co-surety 

debt  due  plaintiff  by  principal 281 

when  creditoi;  not  bound  to  set  off  debt  due  by  principal  .  430 

SETTLEMENT  — 

payment  of  rent  by  surety  entitles  pauper  to    .         .         .         .  131 

when,  by  executor  or  administrator  conclusive  against  surety 

on  his  official  bond 580 

SHERIFF  — 

subrogation  of  sureties  of 317 

surety  on  official  bond  of,  liable  for  money  collected  by  him 
even  though  judgment  and  execution  iiTegular      .         .         .  535 

surety  on  ofScial  bond  of,  not  liable  for  costs  of  advertising      .  588 

if  goods  are  sold  by,  in  a  manner  unknown  to  law  by  agree- 
ment between  pai-ties,  sheriff's  sureties  not  liable  for  his  acts         536 

when  surety  on  official  bond  of,  liable  for  acts  done  by  him 
after  termination  of  his  office        .  ....  537 

surety  on  official  bond  of,  liable  only  for  his  acts  within  scope 
of  his  authority  or  duty         .......  565 

liability  of  surety  on  official  bond  of,  for  his  act  in  sei2ang  prop- 
erty        566 

measure  of  damages  for  breach  of  duty  of,  with  reference  to 
process 567 

hability  of  surety  on  official  bond  of,  to  surety  for  debt  who  is 
injured  by  acts  of '  .  568 

miscellaneous  cases  as  to  liabiUty  of  surety  on  official  bond  of    570,  571 
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SHERIFF  —  continued.  Section. 

action  against  surety  on  official  bond  of 569 

how  far  judgment  against,  evidence  against  surety  on  his  oifi- 
cialbond 636 

when  judgment  against,  evidence  against  surety  on  bond  of 

indemnity  to  .         .  637 

sureties  of,  not  liable  for  penalties  imposed  on  him  for  not  re- 
turning executions 535 

sureties  of,  liable  in  single  damages  only  for  his  selling  exempt 
property 566.  n. 

sureties  of,  liable  for  unlawful  arrest  by 566,  n. 

when  sureties  of,  not  liable  for  money  received  on  execution 
after  return  day  thereof         ....  .         .     567,  n. 

when  sureties  of,  liable  for  acts  of  deputy  or  under-sheriff      570,  570,  n. 

sui-eties  of,  liable  where  he  neglects  or  refuses  to  levy  an  exe- 
cution, and  injury  results  thei-ef  rom  .         .         .     570,  n. 

when  sureties  of,  liable  for  moneys  received  from  partition  or 
other  note ....  571 

when  sm-eties  of,  liable  for  value  of  property  levied  upon         .  571 

when  sureties  of  ck.  facto,  not  liable  to,  dejure,  under  statute   .  571 

when  sureties  of,  not  liable  for  proceeds  of  sale  of  real  estate    .     570,  n. 

liability  of  sureties  of,  for  moneys  received  for  feeding  and 
guarding  prisoners 570,  n. 

liabihty  of  sureties  of,  for  failure  to  safely  keep  attached  prop- 
erty      .         .  570,  n. 

sureties  of,  not  liable  for  taxes  collected  by  him  without  order 
of  court 571,  n. 

liability  of  sarety  of,  where  property  levied  upon  is  wasted  by     571,  n. 

sureties  of,  estopped  from  denying  that  he  is    .         .       , .         .  642 

sureties  of,  liable  without  any  notice  of  their  principal's  default         570 
SICKNESS  — 

when,  of  principal  excuses  bail 497 

of  constablewhich  prevents  him  from  levying  execution,  no  ex- 
cuse for  sureties  on  his  official  bond      .....  570 

SIGNATURE  — 

by  party  to  be  charged  only,  necessary  to  satisfy  statute  of 

frauds 89 

to  memorandum  to  satisfy  statute  of  frauds  may  be  on  any 

part  of  writing 89 

what  is  sufficient,  by  party  to  be  charged  to  satisfy  statute  of 

frauds 89 

by  agent  sufficient  to  satisfy  statute  of  frauds  ....  90 

when  principal  does  not  sign  obligation  whether  surety  bound  151 

when  surety  discharged  because,  of  another  surety  forged        .  413 

SISTER-IN-LAW  — 

may  become  surety 3,  n. 

SLAVES  — 

surety  for  purchase  of,  estopped  from  setting  up  unsoundness  .  45 

surety  for  return  of,  liable  if  death  of,  caused  by  principal       ,  131 
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SOLE  MAKER—  Section. 

of  obligation,  when  occupies  position  of  surety        ...  38 

SOLVENCY  — 

of  principal,  makes  no  diflference  with  reference  to  statutory- 
notice  to  sue 61^ 

SPECIAL  PROMISE  — 

meaning  of  words,  in  statute  of  frauds     .....  53 

SPECIALTY—  ; 

whether  surety  on,  discharged  by  parol  agreement  for  exten- 
sion         ' 374 

SPECIALTY  DEBT  — 

whether  surety  who  pays,  entitled  to  rank  as  specialty  creditor  313 

SPECIFIC  PERFORMANCE  — 

surety  for  conveyance  of  land  not  liable  for      ....  125 

when  surety  entitled  to  subrogation  to  right  to  file  bill  for       .  323 

STAMPS  (see  Postage)- 

surety  on  voluntary  bond  not  discharged  for  want  of,  on  in- 
strument signed  by  him         .......  128 

surety  on  internal  revenue  collector's  bond  Uable  for,  unac- 
counted          548,  n. 

STATE  — 

laches  cannot  be  imputed  to  the 555 

when  surety  subrogated  to  lien  of    .....         .  320 

STATE  TREASURER  (see  Teeasueee). 

STATUTE  — 

when  enactment  of,  allowing  damages  after  surety  in  appeal 

bond  signs  does  not  discharge  him 453 

liability  of  surety  on  bond  required  by,  when,  not  strictly  com- 
plied with 517 

STATUTE  OF  FRAUDS  (see  Frauds,  Statute  of). 

STATUTE  OP  LIMITATIONS  (see  Limitations,  Statute  of). 

STATUTES  RELATING  TO  SURETIES  — 

right  of  sureties  and  guarantors  under,  other  than  statute  of 

frauds 604 

who  entitled  to  avail  themselves  of 604 

what  notice  to  sue  sufficient     .......  605 

to  whom  notice  to  sue  must  be  given        .....  606 

against  whom  suit  should  be  brought  when  notice  is  given       .  607 
as  to  diligence  to  be  used  in  prosecuting  suit  when  notice  is 

given 608 

waiver  of  written  notice  to  sue 609 

how  fact  that  surety  is  indemnified  affects  his  right  to  require 

creditor  to  sue 610 

how  death  of  principal  affects  rights  of  sm'ety  under  statute    .  611 
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STATUTES  RELATING  TO  SURETIES  —  continued.  Section. 

solvency  of  principal  makes  no  difference  with  reference  to 
statutory  notice  to  sue 612 

how  discharge  of  one  surety  by  statutory  notice  to  sue  affects 
other  sureties 613 

miscellaneous  cases  as  to  statutory  notice  by  surety  to  creditor 
requiring  him  to  sue 614 

constitutionality  of  statutes  providing  summary  remedies  in 
case  of  sureties 615 

construction  of  statutes  affording  summary  remedies  in  case  of 
sureties 616 

how  sureties  affected  by,  as  to  competency  of  witnesses  in        .  619 

how  sureties  affected  by,  as  to  surrender  of  bail        .         .         .  631 

liability  of  surety  where  statute  provides  that  property  of  prin- 
cipal be  first  levied  upon 633 

liabiUty  of  sureties  on  bonds  of  liquor  dealers  under  statutes 
1  regulating  sale  of  liquors 633 

STATUTORY  BOND  — 

bond  which  is  in  substance  and  legal  effect  the  same  as  required 
by  statute  is 530 

whether,  binds  sureties  unless  under  seal  .....  530 

STAY  BOND  — 

liability  of  surety  on         ........  488 

STAY  OF  EXECUTION  — 

when,  amounts  to  giving  time  and  discharges  surety        .         .  873,  373 
when  surety  in  appeal  bond  liable  after  there  has  been,  against 

principal 455 

undertaking  of  infant  as  surety  for,  not  void    ....  4 

STOCKHOLDERS  OP  CORPORATION  — 

liable  for  its  debts  not  its  sureties 39 

promise  by,  to  pay  its  debts,  within  statute  of  frauds         .         .  68 

where,  are  sureties,  notice  by,  to  creditor  to  sue  sufficient          .  614 

when,  Uable  to  contribution 388 

STOLEN  — 

surety  on  official  bond  of  government  officer  liable  for  money 
stolen  from  him 558 

STRANGER  — 

when,  to  note,  who  indorses  it  in  blank,  liable  as  guarantor        .  176,  177 

parol  evidence  inadmissible  to  show,  to  be  surety 

subrogation  not  allowed  to,  who  pays  debt 

who  is,  within  meaning  of  rule 

alteration  of  note  by,  does  not  discharge  surety 

signmg  note  after  delivery  by,  discharges  surety 

creditor  cannot  avail  himself  of  indemnity  given  surety  by 

SUBROGATION  — 

original  surety  entitled  to,  as  against  surety  who  comes  in  dur- 
ing course  of  remedy  against  principal 


36,  n. 
398 
298,  n. 
378 
380 
337 


308 
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SUBROGATION  — continued  SeetiorL 

surety  who  pays  debt  is  entitled  to 298 

right  to,  does  not  depend  on  contract        /        .         .         .         .  398 

is  a  doctrine  of  equity  and  cannot  be  enforced  at  law       .         .  298 

surety  not  entitled  to,  till  he  pays  debt 301 

right  of  surety  to,  extends  to  securities  obtained  by  creditor 

without  his  knowledge 301 

if  creditor  render  unavailing  surety's  right  to,  be  is  discharged  301 

surety  may  waive  right  to          ......         .  301 

any  one  who  occupies  the  position  of  surety  or  guarantor  is 

entitled  to      .         .         .       *. 303 

surety  may  enforce,  by  suit  in  chancery  .....  803 
creditor  after  he  is  paid  cannot  interfere  to  prevent  .  -  '  303 
of  surety  to  rights  of  creditor  in  suits  commenced  for  recovery 

of  debt 304 

wUl  not  be  allowed  when  it  is  inequitable  or  will  prejudice  cred- 
itor's rights 305 

surety  not  entitled  to,  until  whole  debt  is  paid           .         .         .  306 

whether  right  to,  barred  by  taking  separate  indemnity     .         .  307 

surety  not  entitled  to,  after  statute  of  limitations  has  run          .  307 

surety  who  pays  entitled  to,  as  against  co-surety  .  .  .  309 
of  surety  who  pays  judgment  against  principal  .  .  .  310-313 
whether  surety  who  pays  specialty  debt  of  principal  is  entitled 

to  rank  as  specialty  creditor  ...                  ...  313 

surety  entitled  to,  to  all  securities  held  by  creditor;   general 

observations ;  English  statute         ......  314 

of  surety  to    mortgage   given   by  principal  for    security  of 

debt                314 

surety  cannot  by  means  of,  occupy  any  better  position  than 

creditor 316 

equity  will  not  marshal  assets  so  as  to  destroy  sureties'  right  to  316 

indemnitor  of  surety  entitled  to 316 

will  be  enforced  against  third  parties  with  notice     .         .         .  316 

of  sheriff's  sureties 317 

of  sureties  of  administrator,  guardian,  and  of  county  and  city 

treasurer        .         .  818,319 

when  surety  entitled  to,  to  lien  of  state  or  county  .  .  .  330 
surety  for  part  of  debt  no  right  to  subrogation  to  securities  for 

another  part  of  same  debt ,  331 

miscellaneous  cases  with  reference  to 329 

when  surety  entitled  to,  to  creditor's  right  to  set  aside  fraudu- 
lent conveyances  by  principal 322 

when  surety  entitled  to,  as  against  special  bail  .  .  .  323 
when  creditor  entitled  to,  of  securities  given  by  principal  to 

surety  for  his  indemnity 324,  325 

creditor  cannot  avail  himself  of  personal  indemnity  given  surety 

unless  surety  could  have  done  so 326 

creditor  cannot  avail  himself  of  indemnity  given  surety  by 

stranger  or  co-surety 837 
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SUBROGATION  —  continued.  Seetion. 

surety  not  entitled  to,  to  personal  indemnity  of  sm-eiy  after 

surety  is  discharged 328 

surety  must  show  what  to  be  entitled  to 399 

upon  what  right,  depends 299 

laches  in  asserting  right  to 300 

general  principles  of 329 

SUFFICIENCY  OF  SURETIES  — 

as  to  pecuniary  responsibility 10 

as  to  residence 11 

on  appeal  bonds 461 

SUIT  (see  Action). 

SUMMARY  REMEDIES  — 

constitutionality  of  statutes  providing,  in  case  of  sureties  .  615 

construction  of  statutes  affording,  in  case  of  sureties         .         .  616 

SUNDAY  — 

whether  bond  signed  on,  by  surety  but  delivered  on  Monday, 

binding  215,  n. 

agreement  for  extension  made  on,  valid  if  consideration  paid 

on  week  day 355 

bail  may  arrest  principal  on 496 

no  defense  to  sureties  on  recognizance  that  it  was  taken  on      .  509 

SUPERSEDEAS  BOND  — 

judgment  may  be  had  against  surety  on,  without  notice  .         .  493 

SURETY  (see  Liability  op  Surety)  — 

definition  of  1 

difference  between,  and  guarantor 1 

difference  between,  and  indorser 3 

party  signing  as,  when  it  may  be  shown  that  he  is  principal     .  31 

may  show  fact  of  suretyship  and  creditor's  knowledge  by  parol 

where  instrument  is  silent  on  subject 39 

entitled  to  all  rights  of,  from  time  creditor  knew  of  surety- 
ship       .  33 

property  pledged  or  mortgaged  for  debt  of  another  occupies 

position  of 34 

property  of  wife  mortgaged  for  debt  of  husband  occupies  posi- 
tion of 35 

when  retiring  member  of  iir m  becomes,  of  other  partners  for  firm 

debts 36 

vendor  of  land  who  sells  it  subject  to  mortgage  becomes,  for 

mortgage  debt 37 

when  one  of  two  joint  administrators  surety  for  the  other        ,  38 

when  sole  maker  of  instrument  is 38 

when  two  signers  of  note  each  receive  one-half  of  considerar 

tion,  each  surety  for  the  other  one-half  ....  38 

when  one  joint  obligor  is,  for  another  joint  obligor  ...  38 
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SURETY — continued.                                                                         Section. 
when  by  subsequent  dealings,  becomes  principal        ...  39 
stockholder  of  corporation  liable  for  its  debt  not  its  surety        .  39 
when  parties  who  exchange  notes  with  each  other  are  not  sure- 
ties for  each  other 39 

entitled  to  same  rights  after  judgment  as  before       ...  40 

who  binds  himself  as  principal  not  entitled  to  rights  of  surety  41 

obligation  of,  cannot  be  sold  separate  from  that  of  principal     .  50 

favorite  in  law  and  not  bound  beyond  strict  terms  of  contract  93 
"when  property  of,  may  be  first  taken  on  execution  against  him 

and  principal         .         .        * 97 

-  when  concluded  by  result  of  litigation  between  other  parties    .  110 

for  one  not  liable  for  several 118 

for  several  not  liable  for  one _     .  118 

for  acts  of  one  person  hable  if  such  acts  performed  by  him 

and  a  partner,  when 120 

to  firm,  liable  after  change  in  membership  of  firm,  when  .  .  131 
is  not  liable  beyond  scope  of  his  obligation ;  instances  .  .  122 
will  not  be  charged  to  exonerate  estate  of  principal  .  .  .  125 
not  liable  for  greater  sum  than  principal  ....  137 
who  signs  without  knowledge  of  principal  is  bound  .  .  .  137 
on  assignee's  bond  not  hable  to  those  who  defeat  the  assignment  128 
becomes  principal  when  he  receives  amount  of  debt  from  prin- 
cipal and  agrees  to  pay  it 39 

discharge  of  principal  usually  releases      .         .                 .         .  146 

when  not  released  because  principal  not  bound         .         .         .  145 

when  cause  of  action  by,  against  principal  for  indemnity  arises  '     305 

may  before  paying  debt  file  bill  to  compel  principal  to  pay  it    .  223 

when,  may  have  relief  in  equity  before  paying  debt          .         .  224 

not  discharged  by  lawful  act  of  creditor  even  though  injured  .  233 
may  be  sued  before  creditor  resorts  to  any  other  security  for 

debt 237 

may  by  suit  in  equity  compel  creditor  to  proceed  against  prin- 
cipal        288 

whether,  can  by  request  alone  compel  creditor  to  suo  principal  339-242 
party  who  is  indebted  may  lawfully  as  against  his  creditors  be- 
come, for  another 251 

miscellaneous  cases  as  to  rights  of,  against  principal         .         .  252,  253 
bail  in  civil  suit  generally  entitled  to  rights  of  .,        .         .         .  493 
when  entitled  to  benefit  of  indemnity  obtained  by  co-sjirety     .  268-272 
when  equity  wiU  afford,  rehef  against  co-surety  before  pay- 
ment of  debt 275 

who  becomes  such  during  prosecution  of  remedy  against  prin- 
cipal not  entitled  to  subrogation 308 

if  debt  once  paid  it  cannot  be  revived  against  ....  333 

is  discharged  by  time  given  principal 342 

sufSciency  of 10  11 

becomes  principal,  when 39,  129  n. 

when  accommodation  party  becomes 181,  n. 
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SUEETY  OF  SURETY—  Section. 

not  liable  to  contribution  at  suit  of  party  for  whom  he  is  surety  265 

SURETYSHIP  — 

origin  and  requisites  of  contract  of 3 

if,  does  not  appear  from  instrument,  may  be  shown  by  parol 

when 29 

knowledge  of,  no  matter  when  obtained  by  creditor,  entitles 

surety  from  that  time  to  all  rights  of  surety  ....  32 

burden  of  proof  on  surety  to  show  that  creditor  knew  of          .  33 

question  of,  how  determined 29,  n. 

question  of,  of  married  women,  how  determined      .        .        .35,  n. 

when  contract  of,  prospective 95 

contract  of,  governed  by  what  law 144 

evidence  of 648 

SURPLUSAGE  — 

unnecessary  allegation  of  notice  in  pleading  may  be  treated  as  203 

SURRENDER  — 

of  principal  discharges  bail 494,  495 

of  old  note  or  bond,  good  consideration  for  guaranty  of  new  note  14 

congressional  statute  governing,  of  principal     ....  621 

SURROUNDING  CIRCUMSTANCES  — 

evidence  of,  admissible  in  construing  guaranty         ...  92 

SURVEYOR,  COUNTY  — 

sureties  of,  liable  for  failure  of,  to  make  proper  survey     .        .  600 

sureties  of,  liable  for  fees  paid  to,  for  erroneous  survey     .         .  600 

TAX  COLLECTOR  — 

liability  of,  surety  on  bond  of 523,  524 

surety  of  not  Uable  for  costs  of  advertising  property  for  taxes  533 
surety  of,  estopped  from  setting  up  vahdity  of  ordinance  im- 
posing tax,  or  irregularity  of  commission  in  levying  tax      .  Q23 
when  sureties  of,  may  enjoin  suits  against  them      .         .        .  524 

TAXES  — 

how  surety  of  collector  of,  affected  by  giving  time  .         .        .  371 

TELEGRAPHIC  MESSAGE  — 

signature  to  instructions  for,  sufficient  to  satisfy  statute  of 

fx-auds 89 

TENANT  — 

when  surety  for  rent  liable  if,  holds  over  ....  108 

TENDER  — 

by  principal  to  creditor  of  amount  of  debt  discharges  surety  .  339 

sufficiency  of 340 

TENURE  OF  OFFICE  — 

when  change  in,  of  principal  releases  surety     ....  552 

TERM  OF  COURT  — 

not  holding,  to  which  accused  is  recognized  to  appear,  does  not 

discharge  bail 503 

changing,  in  bail  bond,  discharges  surety         ,        .        .        .    .     385 
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TERM  OF  OFFICE—  Secticm. 

when  surety  in  sheriff's  official  bond  liable  for  acts  done  by  him 

after  expiration  of  his 538 

cases  holding  sui-ety  in  official  bond  liable  for  acts  of  officer 

after  expiration  of  his    ........  538 

cases  holding  surety  in  official  bond  not  liable  for  acts  of  officer 

after  expiration  of  his 539 

TERMS  — 

miscellaneous  cases  holding  surety  discharged  by  non-compli- 
ance with,  upon  which  he  signed 415 

THIRD  PERSONS  — 

if  there  is  no  remedy  against,  promise  need  not  be  in  writing  .  56 

when  no  liability  incui'red  by,  promise  need  not  be  in  writing  57 

rights  of  surety  against,  with  reference  to  indemnity        .         .  347 

principal  may  before  debt  is  due  confess  judgment  for  surety's 

indemnity  which  will  be  valid  against 247 

surety  to  whom  chattel  is  mortgaged  for  indemnity  may  main- 
tain trover  against,  for  taking  it  .....  247 

surety  cannot  recover  indemnity  from,  who  have  agreed  with 
principal  to  pay  debt     ........  251 

party  who  is  indebted  may  lawfully  as  against  his  creditors  be- 
come surety  for  another 251 

subrogation  will  be  enforced  against,  with  notice      .         .         .  316 

false  representations  of,  do  not  discharge  surety,  when     .        ,  414 

TICKET  AGENT  — 

enlarging  duties  and  Increasing  compensation  of,  discharges 
surety  of 394 

TIME,  EXTENSION  OF  (see  Giving  Time). 

TORT  — 

of  principal,  included  within  statute  of  frauds  ....  54 

surety  cannot  recover  indemnity  from  principal  by  action  in  208 

sureties  on  injunction  bond  not  hable  for,  of  complainant         .  476 

TRANSCRIPTS,  TREASURY  — 

admissible  against  sureties,  when 595 

TREASURER  — 

sureties  of,  not  bound  after  tenm-e  of  office  changed         .         .  553 

liabiUty  of  surety  of,  when  money  deposited  with  him  was  ille- 
gally obtained 522 

surety  on  bond  of  state,  liable  for  money  or  property  received 
by  him  although  not  audited 523 

surety  on  official  bond  of,  liable  for  interest  on  public  money 
received  by  him goj^ 

whether  surety  on  official  bond  of,  of  railway  company  or  mu- 
nicipality liable  for  money  lost  by  faUure  of  bank         .         .  558 

whether  surety  on  official  bond  of  township,  liable  for  money 
accidentaUy  destroyed  by  fire ggg 

voluntary  bond  of  state  and  county,  binding  on  sureties  .        .  23 
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TREASURER  — continued.  Section. 

subrogation  of  sureties  of  state  and  county       ....  318,319 

sureties  of,  estopped  from  denying  the  fact        ....  643 

when  refusal  of,  to  pay  an  order  evidence  of  glefalcation  .  641 

TRESPASS  — 

surety  in  indemnifying  bond  to  sherifiE  liable  in,  for  taking  of 

property 490 

whether  surety  in  official  bond  of  sherifE  or  constable  liable  for 

his,  in  seizing  property 566 

promise  to  indemnify  one  if  he  wUl  commit  a,  not  within  stat- 
ute of  frauds 60 

TRESPASSER  — 

when  principal  in  bond  becomes,  sureties  are  also     .         .        .  599 

TROVER  — 

surety  may  maintain,  for  chattel  mortgaged  for  his  indemnity  347 

TRUST  — 

created  for  indemnity  of  surety  without  his  knowledge  may  be 

adopted  and  enforced  by  him 331,  353 

TRUST  DEED  — 

when  taking  principal's,  for  extended  period  amounts  to  giving 

time 864 

changing  terms  of  sale  in,  not  such  alteration  as  to  discharge 

surety 388 

TRUSTEE  — 

creditor  who  holds  lien  on  property  of  principal  for  payment  of 
debt  is,  thereof  for  surety      .         .  ....  436 

where  creditor  not  chargeable  as,  of  property  of  principal  in  his 

possession,  surety  not  discharged  if  he  relinquish  it       .         .  480 

creditor  is,  of  securities  in  his  hands,  and  surety  is  discharged  if     ' 

he  negligently  lose  them 440-443 

defenses  to  sureties  of 587 

accounts  of,  admissible  against  his  surety  ....     637,  n. 

UNDERSTANDING  — 

of  party  to  whom  guaranty  is  addressed  may  be  shown,  when  .  94 

UNEXECUTED  INTENTION  — 

misrepresentation  of,  does  not  discharge  surety        .        .        .  404 

UNSOUNDNESS  OF  MIND  (see  Insanity  ;  Lunacy)  — 

whether  surety's,  good  defense 4,  460,  n. 

USAGE  — 

when  surety  wUl  be  presumed  to  know,  of  bank        .         .         .  845 

of  bank,  to  regard  all  signers  of  notes  as  principals,  aflfects 
surety  when  time  is  given,  how 859 

USURIOUS  — 

when  sale  of  one's  credit  as  guarantor  is  not     .         .        ,        ,  96 

USURY  — 

surety  liable  to  penalty  for  payment  of,  when  payment  made 
by  principal Ill 
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USURY  — continued.  Section. 

guarantor  of  note  void  for,  not  bound,  when    ....  127 
how  right  of  surety  to  indemnity  is  affected  by  fact  that  debt 

is  tainted  with 215 

surety  may  avail  himself  of  defense  of,  to  same  extent  as  prin- 
cipal   235 

when  payment  which  is  void  for,  will  not  discharge  surety      .  335 

agreement  to  pay,  not  sufficient  consideration  for  giving  time  356 

whether  payment  of,  sufficient  consideration  for  giving  time  .  356,  357 

'    concealment  of  fact  of,  affects  HabiUty  of  surety,  how       .         .  417 

VALUE  RECEIVED  —  * 

words  sufficient  expression  of  consideration  to  satisfy  statute  of 

frauds 84 

VARIANCE  — 

in  pleading 377 

VARIATION  (see  Alteration). 
VENDOR— 

of  note  impliedly  guaranties  that  note  is  what  it  purports  to  be  28 

of  land,  who  sells  it  subject  to  mortgage,  becomes  surety  for 

mortgage  debt 37 

VENDOR'S  LIEN  — 

subrogation  of  surety  to 316 

VENUE,  CHANGE  OF  — 

in  criminal  case  does  not  discharge  bail  for  accused  .        .        .  502 

VERBAL  GUARANTOR  — 

who  pays  debt  may  recover  indemnity    .        .        .        .        ,  227 

VERBAL  GUARANTY—  .*. 

sufficient  to  support  verbal  account  stated        ....  79 

VOID  — 

when  guarantor  of  void  certificate  of  deposit  is  liable      .        .  107 

when  obligation  of  principal  is,  that  of  surety  generally  is       .  145 

VOID  NOTE  — 

surety  on,  for  purchase  of  horse  not  liable  for  anything  .         .  128 

VOLUNTARY  BOND  — 

variant  from  form  binds  surety  even  if  statutory  bond  le- 
quired 22,33 

bmds  surety  although  not  approved  as  required  by  statute        ,  23 

good  at  common  law  against  surety  if  not  repugnant  to  law     .  22 

surety  on,  of  officer,  liable  when 23,  23,  520 

VOLUNTARY  CONVEYANCE  — 

in  determining  question  of,  implied  promise  of  principal  to  in- 
demnify surety  arises  when  sm-ety  becomes  bound        .         .  207  * 
VOLUNTARY  PAYMENT  — 

payment  by  surety  never,  so  long  as  debt  can  in  any  manner  be 
enforced  against  principal 237 

payment  by  surety  without  compulsion  not,  which  deprives  him 
of  right  to  contribution -      oao 
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^°^^  ~  Section. 
of  corporation  entered  on  its  books,  sufficient  memorandum  to 

satisfy  statute  of  frauds 80 

WAGER  — 

guaranty  that  stock  shall  pay  certain  dividends  is  not  a    .        .  130 
surety  who  pays  note  given  to  secure  illegal,  cannot  recover  in- 
demnity           315 

WAIVER  — 

by  guarantor  of  due  diligence  on  part  of  creditor  may  be  by 

parol 100 

of  notice  necessary  to  charge  guarantor 304 

by  sm-ety  of  right  to  subrogation 301 

what  not,  of  right  to  subrogation 301,  n. 

of- written  statutory  notice  to  sue 609 

WAREHOUSEMAN  — 

not  guarantor  of  title  of  goods  in  his  custody  ....  50 

WASTE  — 

liability  of  surety  of  sheriff  for  his,  of  property  levied  upon     .  571,  n. 

when  surety  on  appeal  bond  liable  for,  committed  by  principal  453,  n. 

WIFE  (see  Married  Woman)  — 

who  joins  her  husband  m  mortgage  of  his  land  for  his  debt  not 

his  surety               35 

who  mortgages  or  pledges  her  property  for  debt  of  her  husband 

is  to  that  extent  his  surety 35 

if,  mortgages  her  land  for  husband's  debt,  land  remains  hable 

after  her  death 133 

when,  incompetent  witness  in  favor  of  surety  ....  648 

WITNESS  — 

co-surety  as,  in  suit  for  conti'ibution,  competency     .         .         .  397 

when  testimony  of  deceased,  not  admissible  against  sureties     .  648 

WRITING— 

contract  of  suretyship  must  be  in 8 

when  promise  need  not  be  in 57,  58 

when  promise  to  indemnify  must  be  in 61 

when  need  not  be  in 60 

form  of 80 

whole  promise  must  appear  from 81 

whether  consideration  must  appear  from          .         .         .         .  83, 83 

when  consideration  sufficiently  appears  from  ....  84 

when  consideration  does  not  sufficiently  appear  from        .         .  85 

when,  ambiguous  may  be  explained  by  parol    ....  86 

when,  amounts  to  a  guaranty 105, 106 

when,  does  not  amount  to  a  guaranty 103, 104 

promise  by  firm  to  pay  individual  debt  of  partner  must  be  in  .  68 

promise  by  stockholder  of  corporation  to  pay  its  debts  must  be  in  68 
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